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CASES 


THE    SUPREME    COURT 


PENNSYLVANIA. 


MIDDLE  DISTRICT,  MAY  TERM  1835. 


Dellone  against  Rehmer. 

When  a  party  has  so  divested  himself  of  interest  that  he  cannot  resume  his 
title  by  compulsion  of  law,  he  is  a  competent  witness. 

A  witness  may  testify  though  he  believe  himself  interested  ;  such  belief,  like 
an  expectation  of  benefit  depending  on  the  honour  of  him  who  has  been  put  in 
possession  of  the  title,  furnishes  an  objection  to  his  credibility,  and  not  to  his 
competency. 

ERROR  to  the  district  court  of  York  county. 

This  was  an  action  of  debt  on  book  account  by  Michael  Dellone 
against  Frederick  Rehmer's  administrator. 

On  the  trial  of  this  case  Mary  Rehmer  was  produced  by  the  de- 
fendants as  a  witness ;  on  her  voir  dire  she  said,  "  I  have  nothing  to 
get  out  of  this  suit,  which  ever  way  it  may  go."  What  did  your 
mother  give  you  for  this  release  1  "I  can't  tell :  I  suppose  about 
500  dollars :  I  would  have  been  willing  to  take  that  amount  at  my 
father's  death  :  I  have  received  nothing  as  yet :  I  am  not  affected  by 
this  claim  :  I  am  to  get  as  much  one  way  as  another :  I  have  nothing 
to  pay  towards  the  expenses  of  it,  and  nothing  to  expect  from  it.  I 
signed  the  release  to  make  me  as  a  stranger  in  this  suit :  if  the  suit 
goes  right,  the  other  children  will  have  no  more  than  myself." 

An  assignment  and  release  were  produced  before  the  preceding 
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examination,  which  were  executed  by  the  witness  and  mother  re- 
spectively ;  and  the  plaintiff's  counsel  here  requested  the  court  to 
note  their  objection  to  the  evidence  of  the  witness  on  the  ground  of 
interest.  This  assignment  was  read  : 

"  In  consideration  of  one  dollar  paid  us,  we  Mary  Rehmer,  and 
John  Diehl  and  Lydia  Diehl  his  wife,  do  hereby  grant,  bargain  and 
sell  unto  Elizabeth  Rehmer,  widow,  absolutely  all  our  right,  share, 
interest,  to  and  out  of  the  estate,  real  and  personal,  of  our  father, 
Frederick  Rehmer  deceased.  Witness  our  hands  and  seals  this  14th 
day  of  May  1833." 

At  the  same  time  the  following  was  given  in  evidence. 

"  I  acknowledge  myself  to  be  held  and  firmly  bound  unto  Mary 
Rehmer  in  the  sum  of  1000  dollars,  well  and  truly  to  be  paid  on  the 
following  conditions.  That  I  will,  in  one  year  after  date,  pay  to 
said  Mary  a  sum  of  money  equal  to  her  share  of  the  estate  of  her 
father,  after  deducting  out  of  said  estate  as  much  money  as  will 
amount  to  the  whole  debt  claimed,  interest  and  costs  of  all  parties  in 
the  suit  of  Dellone  v.  Rehmer's  Administrators,  in  whatever  way  the 
same  may  be  decided.  And  if  I  do,  then  this  obligation  to  be  void. 

"Witness  my  hand  and  seal  the  14th  of  May  1833. 

her 

"ELIZABETH  X  REHMER." 
mark 

Mary  Rehmer  was  then  sworn  in  chief,  and  gave  evidence. 

Error  assigned. 

The  court  erred  in  admitting  the  testimony  of  Mary  Rehmer  j  she 
being  interested  in  the  event  of  this  cause,  notwithstanding  the  exe- 
cution of  the  assignment  by  her. 

R.  Fisher  and  Anderson,  for  plaintiff  in  error,  cited  3  Johns.  Ca. 
82  ;  Hayes  v.  Grier,  4  Sinn.  83;  Stockham  v.  Jones,  10  Johns.  Rep. 
81.  . 

Evans,  for  defendant  in  error. 

PER  CURIAM. — Wrhere  a  party  has  so  divested  himself  of  interest 
that  he  cannot  resume  his  title  by  compulsion  of  law,  he  is  compe- 
tent. It  is  the  existence  in  him  of  a  title  exclusively  subject  to  his 
own  control,  that  disqualifies  him.  Where  it  in  fact  does  not  exist,  he 
may  testify  though  he  believe  himself  interested  ;  such  belief,  like  an 
expectation  of  benefit  depending  on  the  honour  of  him  who  has  been 
put  in  possession  of  the  title,  furnishing  an  objection  to  his  credibility, 
and  not  to  his  competency.  The  converse  of  the  principle  precludes 
one,  who  erroneously  thinks  himself  disinterested,  from  being  heard. 
Was  there  an  interest  in  the  witness  here,  by  virtue  of  a  title  which 
she  could  enforce  against  the  assignee  1  By  her  assignment  she  had 
parted,  for  every  legal  purpose,  with  her  entire  share  of  her  father's 
estate ;  and  what  was  she  to  get  for  it  ?  A  sum  of  money  equal  to 
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what  her  share  would  have  been,  having  first  deducted  from  the 
gross  amount  a  sum  equal  to  the  debt  and  interest  claimed  in  this 
action,  together  with  the  costs  of  all  parties.  This  surely  left  her 
free  from  any  interest  that  could  be  affected  by  a  recovery.  A  sale 
of  her  interest,  for  a  definite  sum,  would  certainly  have  put  her  be- 
yond the  chance  of  loss  or  gain  ;  and  here  the  sale  was  for  a  sum 
capable  of  being  rendered  certain.  She  was,  therefore,  properly  re- 
ceived. 
Judgment  affirmed. 


M'Cord  against  Scott. 

An  irregularity  in  a  proceeding  under  the  arbitration  law  must  be  taken  ad- 
vantage of  within  a  reasonable  time:  it  is  too  late  after  an  execution  has  been 
issued,  lands  levied  on,  condemned  and  sold. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt  by  Hugh  Scott  against  Isaac  M'Cord. 
The  plaintiff  entered  a  rule  of  reference  on  the  21st  of  August  1832, 
and  gave  a  notice  to  the  defendant  to  appear  and  choose  arbitrators 
on  the  6th  of  August  1832  :  the  defendant  did  not  appear,  and  the 
arbitrators  were  chosen  on  the  6th  of  September  1832,  and  the  time 
of  meeting  was  fixed  for  the  2d  of  October  1832  :  the  defendant  had 
notice  that  the  arbitrators  had  been  appointed,  and  of  the  time  and 
place  of  their  meeting,  but  he  did  not  attend ;  and  a  report  was  made 
on  that  day  against  him  for  289  dollars,  which  was  filed,  and  a.  fieri 
facias  was  issued  to  November  term  1832,  upon  which  his  lands 
were  levied  on,  an  inquisition  was  held,  and  they  were  condemned.  A 
venditioni  exponas  was  issued  to  January  term  1833,  which  was  re- 
turned "stayed  by  plaintiff."  An  alias  venditioni  exponas  was  issued 
to  April  term  1833,  upon  which  part  of  the  estate  levied  was  sold. 
A  pluries  venditioni  exponas  was  issued  to  August  term  1833,  upon 
which  the  residue  of  the  estate  was  sold.  A  capias  ad  satisfaciendum 
was  issued  to  November  term  1833,  which  was  returned  "  stayed  by 
plaintiff."  After  this,  the  defendant  moved  the  court  to  set  aside  the 
judgment  and  all  subsequent  proceedings,  on  the  ground  that  the 
defendant  had  not  notice  of  the  time  of  choosing  the  arbitrators: 
this  motion  the  court  below  (Blythe,  president)  refused,  because  of 
the  delay  in  making  the  motion ;  this  writ  of  error  was  then  sued 
out. 

H.  Jllricks,  for  plaintiff  in  error. 
Raicn,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — All  courts  were  instituted  to  administer  justice:  all 
laws  are  enacted,  and  all  rules  of  practice  are  made  to  effect  the 
same  purpose.  If  any  thing  is  done  contrary  to,  or  differently  from 
the  direction  of  the  laws  or  the  rules  of  practice,  and  is  objected  to, 
the  court  in  which  the  proceedings  are,  will  do  what  is  right  and 
just,  or  what  is  wrong  may  generally  be  reversed  on  a  writ  of  error. 
If  the  error  is  in  practice,  the  application  ought  to  be  made  to  the 
court  in  which  the  proceedings  are,  and  if  not  made  there,  and  the 
proceedings  go  on,  and  the  party  knows  of  them  and  acquiesces  for 
a  long  time,  he  cannot  reverse  for  error;  because  all  errors  in  the 
form  of  proceedings  or  of  notice,  may  be  waived,  and  are  generally 
cured  by  acquiescing  in  subsequent  proceedings. 

At  first  this  court  decided,  that  the  common  pleas  could  not  in- 
quire into  the  regularity  of  proceedings  under  our  arbitration  law, 
but  this  court  alone  could  inquire,  and,  if  irregular,  reverse.  After 
long  and  full  consideration,  this  court  decided,  that  if  any  irregu- 
larity or  illegality  was  alleged,  the  application  for  redress  must  be 
made  to  the  common  pleas ;  and  if  they  erred,  a  writ  of  error  would 
lie  to  their  decision. 

All  regulations  of  practice  by  law  or  rules  of  court,  being  for  the 
purpose  of  effecting  justice,  it  is  the  duty  of  the  court  so  to  construe 
and  apply  them  as  that  they  shall  not  produce  positive  injustice. 
Here  the  defendant's  counsel  knew,  on  reading  the  notice,  that  there 
was  a  mistake;  he  was  called  upon,  on  the  day  of  choosing  the 
arbitrators,  and  concealed  this.  The  defendant  had  notice  of  the 
time  and  place  of  the  meeting  of  the  arbitrators,  and  again  is  silent 
as  to  the  error  in  the  first  notice :  his  property  was  levied  on  and  an 
inquisition  held,  of  which  he  had  notice,  and  made  no  objection  at  the 
return  of  (he  writ.  A  venditioni  exponas  issued,  and  his  property  was 
sold — still  no  objection  ;  another  venditioni  exponas  issued  to  sell  the 
residue  of  his  property,  and  it  was  sold,  and  a  motion  was  made  to  set 
aside  the  sale  for  other  reasons,  and  the  sale  was  confirmed  ;  still  no 
objection  on  this  ground.  After  all  this,  it  is  too  late  to  object  to  an 
error  of  which  the  party  had  knowledge  the  moment  he  read  the  first 
notice ;  and  the  court  below  would  not  have  well  used  their  judicial 
discretion  if  they  had  set  aside  this  judgment :  they  had  a  right  to 
consider  the  irregularity  or  mistake  as  waived. 

Judgment  affirmed. 
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Quigley  against  Beatty. 

The  debt  of  a  decedent  does  not  remain  a  lien  on  his  estate  in  the  hands  of 
an  heir  longer  than  seven  years. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt  for  a  legacy,  by  John  Beatty  and  others, 
children  of  James  Beatty,  against  Jacob  Stough,  administrator  de 
bonis  won  of  John  Quigley  deceased,  with  notice  to  the  tenant  in  pos- 
session of  the  land  devised  to  Robert  Quigley  by  said  John  Quigley. 
The  action  was  founded  upon  the  following  clause  of  the  will  of 
John  Quigley,  which  was  dated  in  1799  and  proved  in  1803,  and  of 
which  Mary  Quigley  and  Robert  Quigley  were  the  executors. 

"  I  do  give  and  devise  to  my  son-in-law,  James  Beatty,  the  remain- 
der part  of  that  tract  of  land  that  I  bought  from  John  Caldwell. 
Said  James  Beatty,  as  he  stands  indebted  to  me  228  pounds,  for  one 
hundred  and  some  odd  acres  of  land  bought  from  me,  I  give  and  de- 
vise said  228  pounds  to  these  my  grand-children,  Isabella,  Nancy, 
Mary,  Robert,  John,  William  and  James  Beatty.  I  do  allow  each 
of  my  grand-children  an  equal  share  of  said  money  when  they  come 
to  age.  I  do  give  and  devise  to  my  son,  Robert  Quigley,  all  this 
plantation  that  I  now  live  on,  together  with  all  the  remainder  of  my 
movable  property,  to  him  and  his  heirs  and  assigns  for  ever." 

It  was  also  in  proof,  that  Robert  Quigley,  one  of  the  executors,  up 
to  the  time  of  his  death,  which  happened  in  1810,  promised  to  pay 
the  legacy  for  which  suit  was  brought ;  and  that  his  son  and  heir 
at  law  was  now  in  the  possession  of  the  tract  of  land  devised  to  him 
by  the  said  John  Quigley,  out  of  which  the  plaintiffs  sought  to  reco- 
ver the  legacy  by  the  present  suit,  instituted  in  1826.  The  court 
below  was  of  opinion  that  the  plaintiffs  were  entitled  to  recover,  and 
so  instructed  the  jury,  who  found  a  verdict  accordingly.  There 
were  several  other  points  argued  and  determined  by  the  court  below, 
but  it  is  not  necessary  to  state  them  here,  as  this  court  did  not  con- 
sider and  decide  them. 

•Alexander,  for  plaintiff  in  error. 

Watts  and  Carothers,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — There  appear,  on  the  face  of  the  record,  many  strange 
things  ;  such  as,  that  several  legatees  or  administrators  of  deceased 
legatees,  to  whom  distinct  shares  of  a  sum  of  money  were  devised, 
join  in  the  same  suit,  and  that  the  administrator  of  John  Quigley  is 
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sued,  and  the  heir  of  Robert  Quigley  is  brought  in  as  terre  tenant  of 
a  particular  tract  of  land,  on  which  it  is  alleged  the  legacies  were 
charged,  and  a  general  verdict  and  judgment  against  both,  instead 
of  a  special  verdict  and  judgment  against  that  tract,  as  against  a 
terre  tenant.  And  there  are  some  other  things  which  would  put  at 
once  an  end  to  this  cause,  but  several  agreements  by  the  attorneys 
were  made  which  would  cure  most,  if  not  all  these.  By  consent 
here  also,  it  is  stated  that  only  one  point  is  material,  viz.  whether  the 
legacies  were  charged  on  the  land  devised  to  Robert  Quigley ;  or  if 
not,  and  there  was  proof  that  Robert  assumed  and  promised  to  pay 
them,  and  they  became  a  debt  against  him  in  his  lifetime,  whether 
that  debt  continues  a  lien  on  his  lands  for  more  than  seven  years 
after  his  death — in  this  case  fifteen  years. 

This  last  point  being  considered  the  only  important  one,  has,  I 
suppose,  prevented  the  parties  from  bringing  or  putting  on  the  record 
the  will  of  John  Quigley.  We  have  only  a  small  part  of  it,  and  for 
that  reason,  as  well  as  that  the  cause  rests  on  the  other  point,  we 
give  no  opinion  whether  the  legacies  to  the  plaintiffs  are  specific 
and  taken  away  by  the  testator's  having  received  the  debt  in  his  life- 
time, or  whether  it  is  a  general  bequest  of  so  much,  and  that  debt 
referred  to  as  fixing  the  amount.  Not  supposing  this  point  material, 
we  have  brought  before  us  only  a  small  part  of  the  will.  Now  it  is 
never  safe  to  decide  on  part  of  a  will :  e.  g.  a  devise  of  land  to  a  man 
and  his  heirs,  is  a  gift  of  the  fee  simple ;  but  other  clauses  in  the  will 
may  reduce  the  devise  to  an  estate  less  than  a  fee. 

Was  this  bequest  charged  on  the  land  devised  to  Robert  Quigley 
by  the  testator  ?  This  has  not  been  much  insisted  on  ;  and  un- 
less where  a  testator  gives  his  sons  each  a  distinct  tract  of  land  in 
the  same  words,  and  then  makes  one  executor  and  residuary  devisee 
of  personal  property,  this  makes  all  the  legacies  a  charge  on  the 
land  of  the  son  who  is  made  executor — it  could  not  be  insisted  on. 
I  admit  that  in  England,  where  debts  and  legacies  are  often  lost 
unless  charged  on  land,  very  slight  grounds  have  been  sometimes 
held  sufficient  to  make  them  a  charge;  and  at  other  times  it  required 
almost  express  words  to  make  them  a  charge.  The  cases  are  totally 
irreconcilable,  but  they  all  agree  that  there  must  be  an  express 
charge,  or  it  must  appear  that  the  testator  intended  to  make  them  a 
charge  from  the  whole  of  the  will. 

Where  the  testator  gives  to  his  children  each  a  tract  of  land,  and 
makes  one  of  them  executor,  it  has  never  been  held  that  this  alone 
throws  the  whole  burthen  of  debts  or  legacies  on  the  tract  given  to 
the  executor,  and  in  addition  makes  them  a  lien  on  that  tract,  so 
that  the  devisee  cannot  sell  or  devise  it  for  perhaps  half  a  century. 
We  are  of  opinion  that  these  legacies,  admitting  them  to  be  general 
legacies,  were  not  charged  on  the  tract  devised  to  Robert,  and  such 
appears  to  have  been  the  opinion  of  the  judge  in  the  common  pleas. 

But  there  was  proof,  if  believed,  that  Robert  expressly  promised  to 
pay  these  legacies,  and  this  up  to  near  the  time  of  his  death  in  1810, 
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and  thus  it  became  a  debt,  and  his  estate  bound  to  pay  it.  We  may 
admit  that  a  legacy  is  not  barred  by  length  of  time  less  than  twenty 
years,  as  between  a  legatee  and  an  executor  (though  if  it  were  res 
nova,  I  would  not  admit  it  in  this  state,  where  a  legatee  may  bring 
case,  debt,  or  account  for  it) ;  yet  when  the  executor  has  made  it  his 
own  debt  by  actual  promise,  and  dies,  and  it  is  claimed  from  his 
representatives,  not  strictly  on  the  will  of  the  first  devisor,  but  on  the 
express  promise  of  the  executor,  it  is  not  easy  to  see  why  it  is  not 
barred  by  the  same  length  of  time  which  would  bar  any  other  ex- 
press promise  to  pay  any  other  debt.  But  this  case  does  not  directly 
present  that  question.  The  question  is,  does  this  debt  continue  a 
lien  on  the  lands  of  Robert  in  the  hands  of  his  child  or  devisee  longer 
than  seven  years.  The  point  has  been  decided,  and  is  reported  in 
1  Watts  I  -2  Id.  53  ;  and  at  Pittsburgh  in  October  last,  the  point  was 
reargued  in  another  case,  by  eminent  counsel,  and  a  similar  opinion 
(not  yet  in  print)  delivered  by  the  chief  justice,  so  the  point  must 
be  considered  settled.  This  debt  or  claim  did  not  continue  to  bind 
the  estate  of  Robert  in  the  hands  of  his  son  for  fifteen  years  after 
Robert's  death  ;  and  it  cannot  be  levied  from  the  lands  of  Dr  John 
Quigley  on  a  judgment  in  this  suit. 
Judgment  reversed. 


Potter  against  Burd. 

A  defendant,  who  is  sued  as  administrator,  cannot  acquire,  by  purchase  or 
otherwise,  a  claim  against  the  plaintiff,  and  defalk  it  from  his  demand.  Debts 
which  may  be  set  off  must  be  such  as  are  due  in  the  same  right. 

When  a  witness  is  interested  in  either  event  of  a  trial,  and  the  preponderance 
cannot  be  weighed,  it  goes  to  his  credit,  and  not  to  his  competency. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Joseph  Burd  and  William  Burd  were  the  administrators  of  John 
M'Gregor  deceased;  and  as  such,  on  the  16th  day  of  May  1821,  in 
the  orphan's  court  of  Cumberland  county,  settled  their  account,  on 
which  there  was  found  to  be  a  balance  in  their  hands  of  6986  dol- 
lars 37  cents,  subject  to  distribution  according  to  law  ;  a  certificate 
of  which,  under  the  act  of  assembly,  was  filed  on  the  18th  day  of 
October  1832,  in  the  common  pleas  of  Cumberland  county.  This 
scire  facias,  under  the  act  of  assembly,  issued  in  favour  of  Robert 
Potter,  administrator  of  Agnes  Potter  deceased,  who  was  one  of 
three  heirs  and  distributees  of  the  said  John  M'Gregor  deceased,  to 
which  the  defendants  pleaded  payment,  with  leave,  &c.,  to  which 
the  plaintiff  replied  non  solvit.  At  the  trial  the  plaintiff  gave  in  evi- 
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dence  the  administration  account  of  defendants,  as  administrators 
of  John  M'Gregor  deceased,  and  the  record  of  suit  entered  on  the 
certificate  of  the  balance  of  said  account. 

The  defendants,  in  support  of  the  issue  on  their  part,  then  gave  in 
evidence  several  receipts  of  payments  on  account  of  Agnes  Potter, 
plaintiff's  intestate's  share.  Defendants  then  offered  to  prove,  that 
on  the  25th  day  of  February  1817  Robert  Potter,  in  right  of  his  wife 
Agnes  Potter,  took,  at  the  valuation  in  the  orphan's  court  of  the 
county  of  Somerset,  the  real  estate  of  which  said  John  M'Gregor 
died  seised,  and  entered  into  a  recognizance,  with  John  Dennison 
and  Alexander  Hewline  as  his  sureties,  in  the  sum  of  8256  dollars, 
conditioned  to  pay  Rose  Conner  or  Rose  M'Gregor  and  Alexander 
M'Gregor  respectively,  their  distributive  shares  of  the  same  value. 
That  the  said  Robert  Potter  and  wife  entered  into  possession  of  the 
said  real  estate  and  occupied  the  same,  receiving  the  rents,  issues 
and  profits  thereof,  up  to  the  death  of  the  said  Agnes ;  and  since  her 
death  the  said  Robert  has  continued  to  occupy,  and  still  doth  occupy, 
the  same.  That  the  said  real  estate  is  now  worth  but  5  dollars  per 
acre,  and  is  wholly  insufficient  to  pay  the  distributive  shares  of  the 
said  Rose  and  Alexander,  which  are  a  lien  upon  it.  That  the  said 
Robert  is  insolvent,  and  that  the  said  John  Dennison  died  insolvent, 
and  that  the  said  Alexander  Hewline  is  not  able  to  pay  1000  dollars. 
That  pending  the  suits  by  Samuel  M'Gregor  and  others,  brought  by 
them  as  the  heirs  of  John  M'Gregor  deceased,  C.  B.  Penrose  became 
concerned  through  William  J.  Duane,  Esq.  as  the  counsel  on  behalf 
of  Rose  Conner  and  Alexander  M'Gregor,  to  defend  against  said 
Samuel  and  others  in  said  suits.  That  after  the  termination  of  said 
suits,  at  the  request  of  the  parties  in  interest,  he,  the  said  Penrose, 
became  administrator  with  the  will  annexed  of  the  said  Alexander 
M'Gregor,  and  also  of  the  said  Rose  Conner.  He  was  also  autho- 
rized by  Mr  Black  of  the  city  of  Philadelphia,  under  a  power  of  at- 
torney from  the  parties  in  interest,  to  act  for  them.  That  the  said 
C.  B.  Penrose,  before  the  bringing  of  this  suit,  gave  Mr  Burd  notice 
not  to  pay  any  more  money  to  Potter,  as  he  and  his  wife  had  received 
out  of  the  real  and  personal  estate  of  John  M'Gregor  more  than  their 
distributive  shares  of  said  estate ;  and  he  agreed  with  Mr  Burd  that 
he  should  have  the  said  recognizances  to  be  used  as  a  set-off  or  equit- 
able defence  to  any  suit  which  the  plaintiff  might  bring ;  and  the 
said  Penrose  transferred  the  same  to  him  for  this  purpose  by  parol, 
and  for  the  benefit  of  the  parties  in  interest.  This  evidence  was 
objected  to.  1st.  Because  the  matters  referred  to  in  said  offer  are 
not  the  subject  of  set-off  in  this  suit :  the  claims  are  not  in  the  same 
right.  2d.  There  is  no  authority  shown,  or  offered  to  be  shown, 
justifying  any  such  arrangement  by  Mr  Penrose  with  Mr  Burd ;  there 
is  no  authority  by,  nor  are  the  papers  referred  to  from,  any  of  the  heirs 
to  make  such  an  arrangement  as  that  proposed  to  be  proved. 

Objections  overruled,  and  the  evidence  admitted ;  to  which  admis- 
sion, exception  was  taken  by  plaintiff. 
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The  recognizances  were  then  read,  and  evidence  given  of  the 
value  of  the  land  and  the  insolvency  of  the  recognizees. 

C.  B.  Penrose,  Esq.  sworn.  "  I  met  Mr  Black  in  Philadelphia,  in 
May  or  June  1832  :  I  had  before  that  time  corresponded  with  an- 
other person  on  the  subject :  I  stated  to  Mr  Black  the  information  I 
had  obtained  in  reference  to  the  estate  of  John  M'Gregor  :  I  sug- 
gested to  him  that  Mr  Potter,  or  he  and  wife,  were  making  a  claim 
on  the  estate  of  Mr  Burd,  of  one-third  of  the  personal  estate,  and 
that  I  had  received  information  that  they  had  taken  the  estate  at. 
the  appraisement  in  the  western  country;  and  if  they  succeeded, 
the  other  distributees  would  be  injuriously  affected.  I  told  him  that  I 
had  given  notice  to  Mr  Burd  to  withhold  payment.  Mr  Black  then 
authorized  me  to  make  the  arrangement  with  Mr  Burd  to  set  up  a 
defence  on  behalf  of  those  heirs,  and  with  a  right  to  vest  in  Mr 
Burd,  for  this  purpose,  the  recognizances  which  he  probably  entered 
into  at  the  time  of  the  appraisement.  After  my  return  home,  in  the 
summer  of  1832,  before  this  suit  was  brought,  I  saw  Mr  Burd  in  Car- 
lisle :  I  had  received  then  a  copy  of  those  recognizances  from  Som- 
erset :  I  repeated  the  notice  not  to  pay  the  claim  of  Potter  out  of  the 
personal  estate,  and  that  it  would  be  just  and  right  for  him  to  defend 
against  the  claim,  on  the  ground  of  Potter  having  received,  by  pre- 
vious payments,  and  out  of  the  real  estate,  more  lhan  he  was  enti- 
tled to.  Mr  Bind  agreed  it  would  be  just  that  such  a  defence  should 
be  made  :  I  agreed  with  Mr  Burd  that  he  should  have  the  use  of 
those  recognizances  for  the  purpose  of  making  a  defence  against  any 
suit  to  be  brought  for  any  further  sum  out  of  the  personal  estate,  and 
assigned  to  him  these  recognizances  for  that  purpose  :  he  agreed  to 
accept  the  assignment:  I  cannot  remember  the  words,  but  the  sub- 
stance was,  that  he  was  to  make  the  defence,  and  accept  the  assign- 
ment for  the  purpose ;  lie  to  account  to  the  other  heirs  for  whatever 
amount  should  be  used  in  defending  against  the  claim  of  Potter. 
It  was  not  understood  that  Mr  Burd  should  account  to  the  other 
heirs,  unless  the  defence  should  succeed.  It  was  an  arrangement 
made  to  effect  this  defence  :  I  had  given  notice  a  good  while  before 
this,  to  Mr  Burd,  not  to  pay  any  more  to  Potter."  Cross  examined. 
"There  was  no  money  or  other  consideration  by  Mr  Burd  for  the 
assignment,  than  what  has  been  stated  by  me.  If  upon  these  recog- 
nizances Mr  Burd  succeeded  in  his  defence,  he  will  have  to  account 
to  the  other  heirs  pro  tanlo.  This  was  our  understanding." 

It  is  now  objected,  that  in  the  event  of  the  success  of  this  defence 
Mr  Penrose  becomes  interested :  he  will  be  entitled  to  receive  the  sum 
in  controversy  as  administrator  of  the  other  heirs,  and  it  is  therefore 
asked  to  exclude  his  testimony.  The  objection  is  overruled  by  the 
court,  on  the  ground  that  Mr  Penrose  has  no  personal  interest  in  this 
suit,  or  in  the  result  of  if,  and  exception  taken  by  the  plaintiff. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury,  that 
the  testimony  of  Mr  Penrose  should  be  rejected,  because  of  the  inte- 
rest of  the  witness  discovered  by  the  testimony  given;  and  that  the 
iv. — c 


18  SUPREME  COURT  [Harrisburg 

[Potter  v.  Burd.] 

evidence  when  given,  with  all  the  other  evidence  in  the  cause,  would 
not  avail  the  defendant,  either  as  a  set-off  or  equitable  defence.  But 
the  court  was  of  opinion  that  the  defence  was  available,  and  so  in- 
structed the  jury,  who  found  a  verdict  accordingly. 

Watts,  for  plaintiff  in  error,  argued  the  same  question  here,  and 
cited,  Jlmb.  R.  407;  Prec.  in  Chan.  580 ;  2  Bro.  Chan.  17 ;  Murray 
v.  Toland,  3  Johns.  Chan.  574 ;  Dale  v.  Cook,  4  Johns.  Chan.  1 1  ; 
1  Fes.  375. 

Penrose  and  Carothers,  for  defendant  in  error,  cited,  France  v. 
Brown,  1  Penru.  Rep.  257;  Hawk  v.  Geddis,  16  Serg.  fy  Rawle  28; 
Funk  v.  Voneida,  11  Serg.  <£•  Rawle  117. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — With  every  disposition  to  sustain  the  rights  of  de- 
falcation and  set-off,  as  calculated  to  prevent  multiplicity  of  suits, 
and  to  do  justice  between  parties,  care  must  be  taken  not  to  lose 
sight  of  all  rules  and  forms  of  proceeding,  and  thereby  produce  un- 
certainty and  confusion.  Our  defalcation  act  of  1705  is  a  just  and 
liberal  one  :  its  provisions  are  sufficiently  broad  to  enable  the  courts 
to  effect  every  desirable  object ;  but  it  does  not  enable  a  defendant 
who  is  sued  as  administrator  to  acquire  by  purchase  or  otherwise,  a 
claim  against  the  plaintiff,  and  defalk  that  from  the  plaintiff's  de- 
mand. In  Darrach's  Executors  v.  Hay's  Administrators,  2  Yeates 
208,  the  defendant's  administrator  purchased  from  the  holder  a  check 
drawn  by  the  plaintiff's  testator,  and  attempted  to  set  it  off  against 
the  plaintiff 's  claim  on  the  defendant's  intestate  ;  but  it  was  not  al- 
lowed. The  court  said  it  could  not  be  declared  on  as  a  debt  due  to 
the  intestate,  and  could  not  be  pleaded  as  such  in  this  suit.  It  be- 
came the  private  debt  of  the  administrators.  It  was  clearly  settled 
that  the  debts  which  can  be  set  off  must  be  such  as  are  due  in  the 
same  right.  If  the  defendants,  who  are  now  sued  as  the  adminis- 
trators of  M'Gregor,  had  obtained  an  absolute  assignment  of  the  re- 
cognizance given  by  the  plaintiff  to  secure  the  payment  of  money 
to  Rose  Conner  and  Alexander  M'Gregor,  it  would  have  been  a  pri- 
vate debt  of  their  own,  due  to  them  in  a  different  right  from  that  for 
which  they  were  sued,  and  therefore  not  a  subject  of  set-off  or  defal- 
cation in  this  suit;  but  the  defendants  have  in  fact  obtained  no  legal 
or  equitable  assignment  of  the  recognizance ;  they  paid  no  considera- 
tion for  it,  nor  could  they  do  so  as  administrators :  they  could  not 
acquire  it  as  assets,  nor  part  with  the  money  of  the  estate  in  such  a 
traffic.  The  transaction  is  stated  to  be,  that  Mr  Penrose,  who  was 
administrator  of  Alexander  M'Gregor  and  also  of  Rose  Conner,  act- 
ing under  authority  from  their  heirs,  gave  notice  to  one  of  the  defen- 
dants not  to  pay  the  plaintiff,  and  agreed  with  that  defendant  that 
he  should  have  the  use  of  this  recognizance  for  the  purpose  of  mak- 
ing a  defence,  and  verbally  assigned  it  to  him  for  this  purpose  only; 
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the  defendant  to  account  with  the  owners  of  the  recognizance  for 
whatever  amount  he  should  succeed  in  defalking  from  the  plaintiff's 
demand.  So  that  the  case  is  of  an  authority  or  power  given  by  the 
creditors  to  the  defendant  to  set  off  the  debt  in  this  suit :  if  he  suc- 
ceeded, to  account  to  them  for  so  much ;  if  not,  the  recognizance  to 
remain  the  property  of  the  recognizees.  It  would  be  carrying  the 
doctrine  of  set-off  a  great  deal  further  than  it  has  yet  been,  if  the 
defendant,  without  acquiring  a  right  in  the  debt  due  by  the  plaintiff, 
could  thus,  under  a  power  from  the  plaintiff's  creditor,  defeat  the 
present  claim  on  the  ground  that  the  plaintiff  owed  that  creditor  a 
sum  of  money.  The  rights  and  claims  of  third  persons,  not  parties 
to  the  suit,  cannot  be  tried  in  this  way,  under  a  mere  power  to  the 
defendant.  There  ought  at  least  to  have  been  some  definite  transfer, 
otherwise  the  defendant  acts  only  as  the  agent  or  servant  of  another. 
In  Wolf  v.  Beales,  6  Serg.  fy  Rawle  244,  in  a  suit  on  a  bond  given 
by  the  defendant  W.  to  the  plaintiff  B.,  W.  was  not  allowed  to  set 
off  a  bond  previously  given  by  B.  and  another  to  J.  P.,  conditioned 
to  pay  a  sum  of  money  to  J.  P.  for  the  use  of  E.  B.,  the  defendant 
not  having  the  legal  right  to  the  bond  (not  being  given  to  assignees), 
and  the  equitable  property  being  in  another,  viz.  E.  B.  So  here, 
the  defendant  has  no  legal  assignment  of  the  recognizance,  but  a 
mere  authority  to  use  it,  and  the  equitable  right  is  in  others.  It  is 
true  it  is  sufficient  for  a  set-off,  when  debts  are  in  the  same  right, 
that  the  defendant  is  either  legal  or  equitable  assignee  ;  Murray  v. 
Williamson,  3  Binn.  135:  but  he  must  be  one  or  the  other;  not  a 
mere  agent  or  trustee  authorized  to  collect  the  money  or  use  the 
chose  in  action  for  the  benefit  of  third  persons. 

It  is  conceived  by  the  court  below,  that  there  was  such  an  equity 
in  the  defendant's  claim,  that  chancery  would  enjoin  the  plaintiff 
from  recovering  in  this  suit :  that  the  real  and  personal  estate  formed 
one  fund,  of  which  the  plaintiff  had  received  his  one-third,  and 
therefore  he  ought  to  recover  no  more ;  that  he  and  his  sureties  were 
insolvent,  and  the  land  much  depreciated  in  value,  so  that  the  secu- 
rity of  the  two  other  heirs  was  likely  to  prove  insufficient.  But  I 
know  of  no  rule  by  which  a  court  of  equity  would  enjoin  a  plaintiff 
from  recovering  his  debt  because  he  had  not  paid,  or  is  presumed  to 
be  unable  to  pay  a  debt  due  by  him  to  third  persons.  It  would  strip 
him  of  the  very  means  of  paying  his  debts.  Nor  can  I  perceive  how 
the  proceeds  of  the  real  and  personal  estate  can  be  said  to  have  con- 
stituted one  common  fund,  of  which  the  plaintiff  has  already  received 
his  third  or  more.  The  plaintiff  did  not  receive  the  land  as  heir, 
executor  or  trustee,  he  took  two-thirds  as  purchaser ;  the  remaining 
one-third  was  taken  in  the  right  of  his  wife,  who  was  one  of  the 
heirs,  and  it  remained  hers,  not  bound  by  the  recognizance.  The 
land  was  taken  in  1817,  and  it  is  said  it  is  now  much  depreciated  ; 
but  whether  by  the  fault  of  the  plaintiff,  or  by  the  fall  of  real  estate 
generally,  does  not  appear.  If  the  latter  is  the  cause,  the  equity  of 
the  plaintiff  is  equal  to  that  of  the  recognizees,  though  in  law  he 
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would  be  bound  to  pay  the  full  amount  of  the  purchase  money.  The 
equity  of  the  wife  and  her  representatives  is  in  no  respect  inferior  to 
that  of  the  other  heirs;  the  laud  retained  by  her  has  equally  de- 
preciated in  the  hands  of  her  representatives  :  her  children  would  in 
equity  be  entitled  to  support  from  it  after  the  death  of  the  husband  ; 
and  if  the  other  heirs  are  to  be  compensated  for  their  loss  by  recur- 
ring to  the  personal  fund,  the  children  would  also  be  entitled  to  a 
compensation  out  of  it.  How  are  these  respective  equities  to  be  ad- 
justed 1  As  to  the  rents  and  profits,  if  the  plaintiff  has  received  them, 
it  must  have  been  by  the  laches  of  the  recognizee  in  not  proceeding 
to  sell  the  land  for  the  debt  and  interest.  There  is  no  equity  in 
these  creditors  lying  by  for  years,  and  then  urging  against  the  plain- 
tiff the  depreciation  of  the  land,  and  his  receipt  of  the  rents  :  nor  in 
the  recognizees  abandoning  the  land,  which  was  the  main  security, 
and,  on  vague  evidence  of  its  value,  and  of  the  insolvency  of  the 
plaintiff  and  his  sureties,  seeking  indemnification  out  of  a  fund  never 
contemplated  by  any  party  when  the  land  was  taken  at  the  valua- 
tion. The  recognizees  stand  in  no  different  relation  from  any  other 
creditor  to  whom  a  debt  has  been  incurred  on  the  strength  of  securi- 
ties which  may  prove  doubtful  or  insufficient :  they  cannot,  on  that 
ground,  prevent  the  plaintiff  from  recovering  his  lawful  debt;  nor 
would  equity  interpose  to  prevent  him.  If  such  an  interposition  is 
countenanced  on  behalf  of  one  creditor,  a  second  or  a  third  may  claim 
it,  and  who  shall  settle  their  respective  equities?  What  court  can 
unravel  the  intricacies  of  such  complex  litigation,  or  afterwards  as- 
certain what  has  been  decided  ] 

The  only  other  error  contended  for,  or  sufficiently  set  out  in  the 
record,  is,  the  admission  by  the  court  below  of  Mr  Penrose  as  a  wit- 
ness for  the  defendant.  Mr  Penrose  states  in  his  evidence,  that  the 
agreement  he  made  with  the  defendants  was,  that  the  defendants,  if 
the  defalcation  succeeded,  were  to  account  to  the  heirs.  If  so,  he 
was  not  to  receive  it  as  administrator,  and  had  no  interest  in  it.  If 
he  were  entitled  to  receive  it  as  administrator,  and  therefore  had  an 
interest  in  the  commissions  in  case  of  success,  he  would  also,  in  case 
of  failure  in  the  defence,  have  a  claim  on  the  recognizance  :  so  that 
he  is  interested  in  either  event,  and  it  is  impossible  to  weigh  the  pre- 
ponderance on  one  side  or  the  other:  that  goes  to  the  credit  of  a  wit- 
ness. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Sharp  against  The  United  States. 

The  second  section  of  the  act  of  congress  of  the  19th  of  April  1816,  which 
makes  it  the  duty  of  the  collector  of  the  revenue  to  take  a  bond  from  the  pro- 
prietors of  stills,  with  two  or  more  sureties,  is  directory  ;  and  a  bond  taken 
with  one  surety  is  good. 

But  a  bond  taken  in  pursuance  of  that  act,  signed  by  one  surety,  which  con- 
tained in  the  body  of  it  the  names  of  two,  is  not  recoverable  against  the  one 
who  signed  it,  unless  it  be  proved  that  he  who  signed  it  dispensed  with  the 
execution  of  it  by  the  other. 

The  defence,  that  but  one  of  two  sureties  named  in  the  body  of  a  bond  signed 
it,  may  be  made  upon  the  plea  of  payment,  with  leave,  &c. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt  by  the  United  States  against  the  exe- 
cutors of  Alexander  Sharp,  upon  this  bond  : 

"  Know  all  men  by  these  presents,  that  we,  John  Laughlin,  Jun., 
of  the  township  of  Mifflin,  in  the  county  of  Cumberland,  in  the  state 
of  Pennsylvania,  and  Alexander  Sharp  and  William  Laughlin  in 
the  county  of  Cumberland,  in  the  state  of  Pennsylvania,  are  held 
and  firmly  bound  unto  the  United  States  of  America  in  the  sum  of 
637  dollars,  money  of  the  United  States,  in  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  jointly  and  severally,  our  joint 
and  several  heirs,  executors  and  administrators,  firmly  by  these  pre- 
sents. Sealed  with  our  seals,  and  dated  this  25th  day  of  December 
1816. 

"The  condition  of  this  obligation  is  such,  that  if  the  said  John 
Laughlin  shall  and  do,  immediately  after  the  end  of  twelve  months 
from  the  30th  day  of  June  next,  well  and  truly  pay  or  cause  to 
be  paid  to  the  collector  of  the  revenue  for  the  eleventh  collection 
district  of  Pennsylvania,  or  to  his  deputy,  legally  appointed,  or  to  the 
person  or  persons  who,  on  behalf  of  the  United  States,  shall  be  au- 
thorized to  receive  the  same,  the  sum  of  318  dollars  60  cents,  being 
the  full  amount  of  the  duties  payable  by  him,  in  virtue  of  the  act  of 
congress  passed  April  19th,  1816,  entitled  "an  act  to  abolish  the 
existing  duties  on  spirits  distilled  within  the  United  States,  and  to 
lay  other  duties,  in  lieu  of  those  at  present  imposed,  on  licenses  to 
distillers  of  spirituous  liquors,"  on  two  stills  of  the  capacity  of  two 
hundred  and  twenty-five  gallons,  including  the  heads  thereof,  situate 
in  the  township  of  Mifflin,  in  the  county  of  Cumberland,  and  state  of 
Pennsylvania,  now  belonging  to  John  Laughlin,  and  under  the 
superintendence  or  management  of  John  Laughlin,  to  be  employed 
in  distilling  spirits  from  domestic  materials  for  the  term  of  six  months 
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from  the  1st  day  of  January  1817,  according  to  the  true  intent  and 
meaning  of  the  act  aforesaid,  then  this  obligation  to  be  void. 

"JOHN  LAUGHLIN,       [L.  s.]. 

"ALEXANDER  SHARP,  [L.  s.]." 

The  defence  was,  that  the  act  of  congress  recited  in  the  bond,  au- 
thorized the  collector  to  take  a  bond  with  two  or  more  sureties,  and 
that  one  taken  with  but  one  surety  was  void,  and  no  recovery  could 
be  had  upon  it :  and,  that  inasmuch  as  the  body  of  the  bond  con- 
tained the  names  of  two  sureties  when  the  defendant's  testator  signed 
it,  it  would  be  a  fraud  to  hold  him  alone  liable  for  the  money.  But 
the  court  below  was  of  opinion  that  the  plaintiff  was  entitled  to  re- 
cover, and  so  instructed  the  jury,  who  found  accordingly. 

Watts  and  Williamson,  for  plaintiffs  in  error,  cited,  4  U.  S.  Laws 
572,  726  ;  6  U.  S.  Laws  70,  sec.  2  and  4 ;  2  Cranch  386 ;  Bean  v. 
Parker,  17  Mass.  Rep.  605  ;  2  Pick.  24 ;  M'Williams  v.  Hopkins, 
4  Rawle  382  ;  7  Conn.  Rep.  239  ;  13  Serg.  fy  Rawle  191  ;  M'Kee  v. 
Stanard,  14  Serg.  $•  Rawle  380 ;  1  End.  Eq.  Dig.  430 ;  Mitchell 
v.  Smith,  1  Sinn.  118. 

Carothers,  contra,  cited,  Morse  v.  Hodsdon,  5  Mass.  Rep.  314; 
Clap  v.  Cofran,  7  Mass.  Rep.  98,  200;  Holdship  v.  Jaudon,  16  Serg. 
#  Rawle  307. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  second  section  of  the  act  of  congress  of  the  19th 
of  April  1816,  makes  it  the  duty  of  the  collector,  in  certain  cases, 
previously  to  issuing  a  license  to  the  owners  of  stills  used  for  the 
purpose  of  distilling  spirituous  liquors,  to  take  a  bond  from  the  pro- 
prietor with  two  or  more  sureties,  conditioned  for  the  payment  of  the 
duties.  The  bond  on  which  this  suit  was  brought  purports  on  its 
face  to  have  been  taken  in  pursuance  of  this  act,  but  varies  from  the 
direction  of  the  act  in  this  particular,  that  it  is  executed  by  the  prin- 
cipal with  one  surety  only.  It  is  contended  by  the  defendant  that 
for  this  reason  the  bond  is  void  ;  but  the  court  of  common  pleas  were 
of  a  different  opinion,  and  in  this  position  they  are  supported  by  the 
authorities  cited  at  the  bar.  The  provisions  of  the  act  of  congress 
are  in  this  respect  directory,  and  were  intended  as  much  for  the 
protection  of  the  collector  as  for  the  security  of  the  revenue.  If  the 
parties  dispense  with  two  sureties  it  is  no  reason  the  bond  should  be 
avoided,  although  it  makes  the  collector  responsible  to  the  govern- 
ment for  the  amount  of  the  duties.  It  would  be  unreasonable  to 
give  this  effect  to  the  transaction,  when  the  additional  surety  may 
have  been  dispensed  with  at  his  request,  and  for  his  benefit.  It  is 
said  that  a  penalty  is  imposed  on  the  owner  of  a  still  who  distils 
liquors  without  a  license,  but  notwithstanding  this  provision,  I  can- 
not agree  that  the  owner  who  obtains  a  license  under  the  circum- 
stances slated,  incurs  the  penalty  imposed  by  the  act.  The  license, 
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although  irregularly  obtained,  would  be  an  available  defence  to  a 
suit  for  the  penalty.  The  act  inflicts  the  penalty  only  on  those  who 
undertake  to  distil  without  license.  But  in  the  conclusion  of  the 
charge  we  think  there  was  error.  The  bond  purports  to  be  a  joint 
and  several  bond,  intended  to  be  executed  by  John  Laughlin,  Jun., 
Alexander  Sharp  and  William  Laughlin,  conditioned  for  the  payment 
of  318  dollars  60  cents,  being  the  full  amount  of  the  duties  payable 
by  John  Lauglin,  Jun.,  in  virtue  of  the  act  of  congress  passed  April 
19ih,  1816,  entitled  "an  act  to  abolish  the  existing  duties  on  spirits 
distilled  within  the  United  State?,  and  to  lay  other  duties,  in  lieu  of 
those  at  present  imposed,  on  licenses  to  distillers  of  spirituous 
liquors."  The  bond,  at  the  time  Alexander  Sharp  affixed  his  signa- 
ture to  it,  was  filled  up  with  the  above  names,  and  contains  the 
reference  to  the  act  of  congress,  which  requires,  as  before  remarked, 
a  bond,  with  two  or  more  sureties.  At  the  time,  therefore,  that 
Alexander  Sharp,  who  was  the  obligor  second  named,  signed  the 
bond,  he  had  a  right  to  believe  that  it  was  the  intention  of  all  the 
parties  that  the  bond  was  to  be  taken  in  strict  conformity  with  the 
act  of  congress,  and  that  William  Laughlin  would  also  execute  the 
bond.  If,  therefore,  this  reasonable  expectation  was  disappointed, 
either  wilfully  or  negligently,  he  has  cause  to  complain.  His  signa- 
ture is  conditional,  and  unless  it  be  shown  that  the  condition,  viz. 
the  execution  of  the  bond  by  William  Laughlin,  whose  name  was 
in  the  body  of  it,  has  been  dispensed  with  by  him,  he  has  a  good 
defence  to  the  suit.  A  man  may  be  willing  to  bind  himself  jointly 
with  another,  and  still  unwilling  to  make  himself  alone  responsible. 
We  cannot  agree  with  the  court  of  common  pleas  that  there  is  nothing 
justifying  the  construction  from  the  face  of  the  bond,  in  the  absence 
of  any  other  proof,  that  it  is  void  as  to  the  present  defendant.  Un- 
less the  plaintiff  can  show  that  Sharp  was  informed  that  William 
Laughlin  had  not  signed  the  bond,  and  agreed  that  he  would  alone 
be  liable,  the  plaintiff  cannot  recover,  and  the  court  should  have  so 
instructed  the  jury.  It  has  been  urged  that  this  defence  could  not 
be  made  under  the  plea  of  payment,  with  leave,  £c.,  and  on  this  point 
we  had  some  doubts ;  but  on  examination  we  are  inclined  to  believe 
that  this  point  has  been  already  decided.  Parol  evidence  has  been, 
admitted  under  the  plea  of  payment  to  a  suit  on  a  bond  against  a 
surety,  to  show  that  he  executed  the  bond  under  a  declaration  by 
the  obligee  that  his  signing  was  a  mere  matter  of  form,  and  that  he 
never  should  be  called  on  for  payment.  Miller  v.  Henderson.  That 
was  a  case  of  fraud  ;  and  in  this  it  is  contended  it  differs  from  the 
present.  But  although  in  this  transaction  it  is  probable  at  the  lime 
the  parties  did  not  intend  to  commit  a  fraud  on  Sharp,  yet  there  is 
fraud  in  attempting  to  make  a  fraudulent  use  of  the  bond  by  en- 
forcing payment  from  the  defendant. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Evans  against  Duncan. 

Real  estate  was  devised,  but  afterwards  sold  by  the  sheriff  as  the  property  of 
the  devisor:  the  proceeds  of  such  sale  must  be  appropriated  to  the  payment  of 
the  debts  of  the  devisor,  and  not  of  the  devisee,  although  it  may  appear  that 
there  is  other  and  sufficient  estate  of  the  devisor  to  pay  his  debts. 

In  an  action  against  two  defendants,  the  writ  was  served  but  upon  one  :  the 
other  appeared  before  the  arbitrators  and  made  defence  ;  and  an  award  having 
been  made  in  favour  of  the  plaintiff,  he  appealed.  Held,  that  the  award  was  a 
lien  upon  such  defendant's  real  estate. 

Upon  a  sale  of  real  estate  by  the  sheriff,  which  had  been  specifically  devised, 
the  proceeds  were  brought  into  court  and  appropriated  to  the  payment  of  the  debts 
of  the  devisor,  to  the  exclusion  of  the  debts  of  the  devisee.  Held,  that  the  lien 
creditors  were  not  entitled  to  a  general  substitution  to  the  rights  of  the  credi- 
tors to  whom  the  money  was  decreed,  so  as  to  enable  them  to  proceed  against 
the  general  estate  of  the  testator,  to  the  prejudice  of  other  devisees  and  lega- 
tees. 

A  debt  created  by  a  devisee  in  defending  the  possession  of  land  devised  to 
him,  shall  not  be  paid  as  a  debt  of  the  estate  of  the  testator,  upon  the  appropri- 
ation of  the  proceeds  of  such  a  sale. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Dau- 
phin county,  appropriating1  the  proceeds  of  the  sale  of  the  real  estate 
of  Thomas  Duncan  deceased. 

All  the  facts  which  gave  rise  to  the  questions  of  law  determined, 
are  sufficiently  stated  in  the  opinion  of  the  court.  The  cause  was 
argued  by 

Harris  and  M'Clure,  for  the  appellants. 
H.  Jllricks,  for  Hopkins. 
M'Cormick,  for  the  appellees. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  appeal  in  this  case  is  from  a  decree  of  the 
court  below,  appropriating  the  money  arising  from  a  sale  made  by 
the  sheriff  of  a  tract  of  land  called  the  "  Big  Island,"  situate  in  the 
Susquehanna  river:  which  was  taken  in  execution  and  sold  as  the 
property  of  Thomas  Duncan  deceased,  at  the  suit  of  some  of  his  cre- 
ditors; and  also  at  the  same  time  as  the  property  of  his  son  Stephen 
Duncan  to  whom  he  had  devised  it,  at  the  suit  of  some  of  his  credi- 
tors. The  money  arising  from  the  sale  being  13,775  dollars,  a  sum 
not  sufficient  to  satisfy  the  claims  of  both  sets  of  creditors,  nor  indeed 
the  aggregate  of  either,  was  brought  into  the  court  below  by  the 
sheriff,  that  it  might  be  appropriated  by  the  order  of  the  same.  The 
creditors  of  the  father  claimed  to  have  it  applied  towards  payment  of 
their  claims.  This  was  opposed  by  the  creditors  of  the  son,  who 
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alleged  that  they  ought  to  have  it.  The  court  below,  after  a  hear- 
ing of  the  parties,  on  the  15lh  of  July  1834  made  a  decree  in  the 
following  terms  :  "  the  court  order  the  costs  to  be  deducted  from  the 
money  in  court  in  this  case;  the  residue  to  be  distributed  pro  rata 
among  the  creditors  of  Thomas  Duncan  deceased,  who  have  present- 
ed their  claims  for  adjudication,  except  that  of  George  Harrison  re- 
jected ;  and  except  the  claims  of  James  Hopkins,  Esq.  and  George 
Fisher,  Esq.  which  have  been  allowed  to  be  presented  for  adjudica- 
tion, but  are  rejected  because  they  are  not  debts  of  Thomas  Duncan, 
and  the  services  on  which  they  are  founded  were  rendered  at  the  in- 
stance of  Stephen  Duncan,  not  in  the  characterof  executorof  Thomas 
Duncan,  but  in  that  of  devisee.  George  W.  Harris,  administrator  of  R. 
T.  Jacobs  deceased,  is  ordered  to  be  substituted  instead  of  the  creditors 
of  Thomas  Duncan,  who  have  received  the  money  in  court,  so  far 
as  they  have  been  paid,  against  the  residue  of  the  estate  of  Thomas 
Duncan,  to  the  extent,  of  Stephen  Duncan's  interest  in  the  'Big 
Island,'  after  deducting  from  the  value  thereof  that  portion  of  the 
debts,  charges  and  legacies,  to  which  it  was  legally  liable,  as  the 
estate  of  Thomas  Duncan.  Mr  Harris  to  be  substituted  so  far  as  his 
judgment,  as  administrator  of  Jacobs,  against  Stephen  Duncan,  viz. 
No.  12  in  the  common  pleas  of  Dauphin  county  of  November  term 
1832,  would  be  entitled  to  be  paid  agreeably  to  its  priority  out  of  the 
proceeds  of  sale  of  the  '  Big  Island,'  if  the  creditors  of  Thomas 
Duncan  had  not  claimed  the  proceeds.  The  following  claimants 
are  ordered  to  be  substituted  instead  of  creditors  of  Thomas  Duncan, 
upon  the  same  terms  as  the  administrator  of  R.  T.  Jacobs,  to  the 
extent  of  iheir  claims  respectively,  agreeably  to  their  priorities  against 
Stephen  Duncan,  viz.  Irvine  and  Huston  v.  Stephen  Duncan  and 
John  D.  Mahon  for  1210  dollars  99  cents,  by  report  of  arbitrators, 
filed  the  8th  of  March  1832;  Hummel  and  Lebkickler  v.  The  same, 
for  1401  dollars  70  cents,  by  judgment  entered  the  12th  of  August 
1832." 

From  this  decree  Mr  Harris,  the  administrator  of  R.  T.  Jacobs, 
appealed ;  and  James  Hopkins,  Esq.  did  the  same. 

First,  it  is  alleged  that  the  court  below  erred  in  not  appropriating 
the  money  to  the  payment  of  the  debts  owing  to  the  creditors  of 
Stephen  Duncan,  which  had  become  liens  upon  the  land  before  it 
was  sold.  This  is  contended  for  on  the  ground  that  Thomas  Dun- 
can, by  his  will,  after  devising  the  land  from  which  the  money  has 
been  raised,  to  his  son  Stephen  Duncan  in  fee,  has  appropriated 
other  lands  and  funds  for  the  payment  of  his  debts  :  and  that 
although  the  creditors  of  Thomas  Duncan,  in  seeking  payment  of 
their  debts,  are  not  confined  or  restricted  exclusively  to  look  to  the 
funds  and  properly  which  he  has  set  apart  for  lhat  purpose  in  his 
will ;  yet  having  them  and  the  residue  of  his  estate  all  bound  for  the 
payment  of  their  debts,  equity  will  compel  them,  as  they  have  two 
funds,  to  resort  to  that  fund  which  will  enable  the  creditors  of  Ste- 
phen Duncan  to  have  their  debts  paid  also.  But  the  creditors  of 

IV. — D 
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Thomas  Duncan,  having  the  eldest  claim  upon  the  fund  in  the  court 
below  and  being  entitled  to  be  paid  immediately  out,  of  it,  cannot 
be  delayed,  but  have  a  right  to  be  preferred,  unless  some  good  reason, 
consistent  with  the  principles  of  justice  as  well  as  equity,  can  be 
given  why  it  should  not  be  so.  It  may  be  very  advantageous  and 
all  important  to  them  to  receive  their  money  with  as  little  delay  as 
possible  ;  and  being  entitled  to  have  received  their  debts  long  since, 
if  they  could  have  got  them,  it  would,  therefore,  be  contrary  to  both 
law  and  equity  to  pass  a  decree  that  would  in  its  effect  delay  them 
in  the  receipt  thereof  a  single  minute  longer  than  is  indispensably 
necessary  for  a  final  determination  of  the  controversy.  The  law 
considers  it  fraudulent  to  hinder  or  delay  creditors  in  receiving  their 
just  debts  after  that  they  have  become  payable.  But  it  is  self-evi- 
dent that  to  decree  the  money  in  court  to  the  creditors  of  Stephen 
Duncan,  would  inevitably  delay  the  creditors  of  Thomas  Duncan, 
in  the  receipt  of  their  debts,  to  a  future  period  almost  unknown.  It. 
would  necessarily  postpone  the  payment  of  them  until  money  for 
that  purpose  could  be  raised  from  the  sale  of  other  lands,  which 
might  require  considerable  time,  perhaps  years,  to  accomplish  it. 

There  are  also  other  objections.  Many  of  the  lands  appropriated 
by  Thomas  Duncan,  in  his  will,  to  the  payment  of  his  debts,  lie  out 
of  the  state,  in  different  parts  of  the  union  ;  and  their  value,  as  well 
as  that  of  those  lying  within  the  state,  set  apart  for  the  same  purpose, 
has  not  been  shown ;  and  for  aught  that  appears  they  may  be  in- 
adequate. Such  a  decree,  then,  as  was  asked  for  on  the  part  of  the 
appellants,  might  have  defeated  the  creditors  of  Thomas  Duncan  in 
receiving  full  payment  of  their  claims  at  any  future  time.  The 
court  below  were  therefore  clearly  right  in  giving  the  money  to  the 
creditors  of  Thomas  Duncan. 

The  next  exception  to  the  decree  of  the  court  is,  that  they  awarded 
the  money  to  persons  claiming  to  be  creditors  of  Thomas  Duncan, 
without  their  producing  sufficient  evidence  of  the  fact.  This  excep- 
tion does  not  appear  to  be  sustained,  and  indeed  has  been  given  up. 

The  third  exception  is,  that  the  court  erred  in  not  deciding  which 
of  the  lien  creditors  of  Stephen  Duncan  were  entitled  to  substitu- 
tion, and  to  what  extent.  Believing,  however,  as  I  do,  that  part 
of  the  decree  which  subrogated  the  creditors  of  Stephen  Duncan 
to  the  rights  of  the  creditors  of  Thomas  Duncan,  and  authorized 
them  to  proceed  upon  the  securities  of  the  latter  against  the  residue 
of  the  estate  of  Thomas  Duncan,  to  be  erroneous  if  not  absolutely 
void  ;  I  shall  assign  my  reasons  for  thinking  so,  after  having  dis- 
posed of  the  fourth  and  last  exception,  to  which  I  will  now  pass. 

The  last  exception  is,  that  the  court  in  decreeing  substitution, 
gave  priority  to  the  award  and  judgment  in  favour  of  Irvine  and 
Huston  v.  Stephen  Duncan  and  John  D.  Mahon,  over  the  judgment 
in  favour  of  George  W.  Harris,  administrator  of  R.  T.  Jacobs  v. 
Stephen  Duncan.  The  objection  to  this  preference  given  by  the 
decree  of  the  court  is,  that  the  award  in  favour  of  Irvine  and  Huston, 
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though  of  earlier  date  than  Harris's  judgment,  was  against  John  D. 
Mahon  alone,  and  not  against  Stephen  Duncan,  and  therefore  no  lien 
upon  the  property  sold.  If  the  fact  were  so,  the  objection  would  be  in- 
superable. But  it  appears  from  the  report  of  the  arbitrators  accompa- 
nying their  award,  that  S.  Duncan  being  joined  with  John  D.  Mahon  in 
the  original  writ  as  a  co-defendant,  though  not  served  with  it,  attended 
as  a  party  before  the  arbitrators  at  their  different  meetings,  and  made 
defence  against  the  claim  of  the  plaintiffs.  It  is  true  that  it  does 
not  distinctly  and  expressly  appear,  from  the  report  of  the  arbitrators, 
that  Stephen  Duncan  made  himself  a  co-defendant  with  John  D. 
Mahon,  upon  whom  the  writ  was  served,  before  them  :  and  if  the 
award  had  been  suffered  to  remain  unappealed  from,  it  might  pro- 
bably have  been  considered  doubtful  whether  he  had  appeared  be- 
fore the  arbitrators  with  a  view  of  being  considered  a  co-defendant, 
and  was  embraced  as  such  by  the  award.  But  after  the  award  was 
filed  in  the  prothonotary's  office,  he  appeared  there  within  the 
twenty  days  allowed  by  law  for  that  purpose,  and  entered  an  appeal 
from  it  expressly  for  himself  as  well  as  for  Mahon.  Now  if  he  had 
not  intended  to  make  himself  a  party  to  the  case,  while  it  was  pend- 
ing before  the  arbitrators,  and  had  not  considered  himself  as  em- 
braced along  with  Mahon  in  their  award,  it  is  impossible  to  assign 
any  rational  motive  for  his  entering  an  appeal  for  himself.  It  is  not 
sufficient,  as  has  been  alleged,  that  he  did  it  because  he  was  a  co- 
partner with  Mahon,  and  therefore  interested,  notwithstanding  their 
award  was  against  Mahon  only.  For  if  he  was  likely  to  be  injured 
by  an  erroneous  award  from  such  connexion  with  the  party  against 
whom  it  was  made,  it  would  have  been  all  sufficient  for  him  to  have 
entered  an  appeal  for  Mahon  alone.  But  it  was  impossible  for  him, 
from  the  very  nature  of  the  thing  itself,  to  have  entered  an  appeal 
from  the  award  for  himself,  unless  it  existed  against  him  as  a  co- 
defendant.  And  by  his  doing  so  he  has  relieved  the  case  from  all 
doubt  that  might  otherwise  have  hung  over  it.  The  writ  commencing 
the  suit  was  sued  out  agaftist  him  and  Mahon  jointly,  and  though 
not  served  by  the  sheriff  upon  him,  he  had  a  right  to  come  in  and 
appear  to  the  action  at  any  time  while  depending,  and  take  defence 
as  a  co-defendant;  and  having  done  so,  as  it  would  appear  in  this 
case,  he  is  bound  by  the  award  until  it  shall  be  reversed.  The 
court  were  right  also  in  permitting  the  declaration  to  be  amended  so 
as  to  accord  with  Duncan's  subsequent  appearance  in  the  action  to 
answer  the  plaintiffs. 

I  come  now  to  notice  the  substitution  which  was  decreed  by  the 
court.  It  appears  to  me  that  there  are  various  objections  to  it.  In 
the  first  place,  it  strikes  me  very  forcibly,  that  for  want  of  the  parties 
being  before  the  court,  whose  rights  may  be  affected  by  the  opera- 
tion of  it,  the  court  had  no  power  or  authority  to  make  it.  The 
other  devisees  named  in  the  will  of  Thomas  Duncan,  besides  his 
son  Stephen,  were  not  parties  to  the  proceeding,  nor  could  they  with 
propriety  be  so  considered  ;  yet  the  decree  for  substitution  has  put  it 
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in  the  power  of  the  judgment  creditors  of  Stephen  Duncan,  who  had 
acquired  liens  by  their  judgments  upon  his  interest  in  the  land  sold, 
to  proceed  and  levy  their  debts  out  of  the  property  devised  to  them. 
The  ground  upon  which  the  creditors  of  Stephen  Duncan  claim  a 
right  to  be  substituted,  is  that  of  his  being  a  devisee  under  the  will 
of  Thomas  Duncan,  and  entitled  as  such  to  the  Big  Island,  the  land 
sold,  upon  which  they  had  acquired  liens  as  a  security  for  the  pay- 
ment of  their  debts  against  him.  They  allege  that,  this  devise  to 
Stephen  Duncan  having  been  taken  from  him,  and  from  them  loo, 
to  pay  the  debts  of  the  testator,  Stephen  Duncan  the  devisee  is 
entitled  to  have  contribution  for  the  loss  from  the  other  devisees; 
and  that  they  as  creditors  of  Stephen  Duncan,  having  thereby 
lost  the  security  which  they  had  for  the  payment  of  their  debts, 
by  virtue  of  their  liens  on  the  devise,  have  a  right  to  be  placed 
in  his  shoes,  and  to  claim  the  benefit  of  his  rights.  Now  it  is 
obvious  that  the  substitution  in  this  case  has  been  made  to  furnish 
the  judgment  creditors  of  Stephen  Duncan  with  the  means  of  ob- 
taining, in  his  stead,  contribution  from  the  other  devisees  claiming 
under  the  will  of  Thomas  Duncan;  and  that  it  is  their  rights 
alone,  upon  this  principle,  that  are  to  be  operated  against  by  the  de- 
cree of  contribution.  It  would  therefore  be  contrary  to  the  first  prin- 
ciples of  justice  that  they  should  be  condemned  to  pay  money,  or  to 
have  their  rights  disposed  of  for  the  benefit  of  others,  without  an 
opportunity  of  being  heard  first.  They  might,  for  aught  that  ap- 
peared to  the  court  when  they  made  the  decree,  if  previous  notice 
had  been  given  them,  have  shown  good  cause  why  contribution 
should  not  be  allowed.  They  perhaps  might  have  shown  that  they 
were  as  great  losers,  from  a  like  cause,  as  Stephen  Duncan.  Besides, 
the  decree  is  exceptionable  for  uncertainly ;  and  could  not,  I  sup- 
pose, have  been  made  easily  otherwise  for  want  of  the  necessary 
data  to  fix  on  any  certain  sum  for  which  contribution  ought  to  be 
had,  admitting  the  right  to  exist.  It  would  seem  therefore  as  if  it 
had  been  left  to  the  discretion  of  the  creditors  themselves  of  Stephen 
Duncan,  in  whose  favour  the  decree  was  made,  to  assess  and  levy 
such  amount  as  they  might  think  right.  There  is  also  a  third  ob- 
jection, of  very  considerable  moment  as  it  appears  to  me,  which  is, 
that  the  decree  has  put  it  in  the  power  of  the  creditors  of  Stephen 
Duncan,  who  had  no  right  whatever  to  the  land  sold,  except  what 
he  derived  through  the  will,  from  the  bounty  and  favour  of  the  tes- 
tator, and  which  could  not  therefore  be  asserted  in  any  form  that 
would  contravene  the  other  provisions  expressly  contained  in  it,  to 
interfere  with,  and  to  prevent  the  administrator  cum  testamento  an- 
nexo,  from  selling,  in  the  manner  that  may  be  most  advantageous 
to  those  concerned,  the  real  estate  of  the  testator,  as  required  by 
his  will.  The  testator  has  directed  all  his  estate,  except  what  he 
devised  and  bequeathed  specifically,  to  be  sold  by  his  executors,  and 
the  proceeds  thereof,  after  paying  his  debts,  the  charges  of  sale  and 
the  legacies  bequeathed,  to  be  disposed  of  in  the  manner  therein 
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directed.  It  is  therefore  manifest,  that  to  permit  the  creditors  of 
Stephen  Duncan  to  proceed  ad  libitum  to  levy  upon  and  sell  the  es- 
tate of  the  testator  by  the  sheriffat  forced  sales,  would  not  only  cause 
a  great  sacrifice  of  the  interests  of  those  devisees  and  legatees  named 
in  the  will,  and  quite  as  much  the  objects  of  the  testator's  bounty  as 
Stephen,  but  would  measurably  thwart  the  whole  design  of  the  tes- 
tator. Such  power  certainly  ought  not  to  be  granted  to  Stephen 
Duncan  himself,  and  consequently  not  to  his  creditors,  who  do  not 
pretend  that  they  have  a  right  to  be  placed  in  any  better  situation 
than  himself.  It  would  be  most  inequitable,  as  well  as  unjust,  to 
permit  either  him  or  them  to  do  any  thing  that  would  militate  against 
the  design  of  the  testator,  as  expressed  in  his  will ;  and  who  had  the 
right  to  regulate  the  disposition  of  his  estate  as  he  pleased,  so  far  as 
his  devisees  and  legatees  were  concerned,  and  against  whose  wishes 
they  have  no  right  to  ask  a  benefit  under  the  will. 

The  remaining  part  of  the  estate  of  the  testator,  excepting  that 
portion  specifically  devised  and  bequeathed,  will  no  doubt  be  con- 
verted into  money  as  soon  as  it  can  be  accomplished  without  making 
too  great  a  sacrifice  of  it;  when,  if  the  right  to  contribution  exists,  it 
may  be  enforced  by  a  proper  course  before  a  competent  tribunal, 
when  all  concerned  will  have  a  full  opportunity  of  being  heard. 

With  regard  to  the  appeal  taken  in  this  case  by  Mr  Hopkins,  the 
only  question  involved  in  it  seems  to  be  a  matter  of  fact,  and  from 
the  evidence,  we  cannot  say  that  the  decree  given  by  the  court  be- 
low, in  respect  to  his  claim,  was  wrong.  That  part  of  the  decree  of 
the  court  appropriating  the  money  as  they  did,  is  affirmed ;  but  that 
part  of  it  decreeing  the  substitution,  is  reversed ;  and  the  costs  of  the 
appeal  are  directed  to  be  paid  by  the  appellants. 

Decree  accordingly. 


Wisler  against  Beaumont. 

Upon  a  judgment  by  a  justice  for  the  plaintiff,  an  appeal  to  the  common  pleas 
by  the  defendant,  a  reference  to  arbitrators  and  award  for  defendant,  an  appeal 
by  plaintiff,  and  a  verdict  for  the  plaintiff  for  a  sum  less  than  the  judgment  of 
the  justice,  the  judgment  must  be  without  costs  since  the  appeal  from  the  jus- 
tice. 

ERROR  to  Dauphin  county. 

Lewis  Wisler  sued  A.  L.  Beaumont,  Robert  Ennis  &  Co.  before 
a  justice,  who  rendered  a  judgment  for  60  dollars,  from  which  the 
defendants  appealed  to  the  common  pleas,  where  the  cause  was 
referred  to  arbitrators  who  awarded  for  the  defendants  ;  the  plaintiff 
appealed  and  obtained  a  verdict  for  27  dollars,  for  which  sum  the 
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court  rendered  a  judgment  wiihout  costs,  since  the  appeal  from  the 
justice;  which  judgment  is  the  subject  of  the  assignment  of  error. 

Rawn,  for  plaintiff  in  error. 

M'Cormick,  contra,  cited,  Kimble  v.  Saunders,  16  Serg.  4"  Rawle 
167  ;  Lamb  v.  Clark,  17  Serg.  $  Rawle  366. 

PER  CURIAM. — It  was  determined  in  Flick  v.  Boucher,  17  Serg. 
<$•  Rawle  373,  that  in  the  absence  of  a  specific  provision  in  the  arbitra- 
tion act,  the  costs  of  an  appeal  from  the  judgment  of  a  justice,  are 
to  be  determined  by  the  100  dollar  act.  That  case,  like  this,  was 
arbitrated  in  the  common  pleas,  the  difference  in  other  respects  being 
that  the  appeal  from  the  award  was  taken  by  the  defendant;  and 
the  case  was  held  not  to  be  provided  for,  because  a  successful  defend- 
ant appellant,  having  given  security  to  pay  costs  but  on  condition 
that  the  plaintiff  obtain  judgment  for  a  sum  equal  to  or  greater  than 
the  report  of  the  arbitrators,  there  is  no  provision  for  costs  where  the 
plaintiff  does  not,  as  was  the  case  there,  obtain  such  a  judgment. 
This  is  in  accordance  with  the  principle  of  Landes  v.  Shaeffer,  4  Serg. 
fy  Rawle  196,  that  so  far  as  the  arbitration  act  is  concerned,  an  ap- 
pellant abates  the  amount  of  the  award  at  his  own  cost ;  which  is 
equally  applicable  to  the  case  before  us,  where  a  plaintiff  appellant 
has  recovered  in  the  words  of  his  recognizance,  "  a  sum  greater, 
or  a  judgment  more  favourable  than  the  report  of  the  arbitrators." 
The  case  then  not  being  within  the  provisions  of  the  arbitration 
act,  how  does  it  stand  on  the  100  dollar  act,  by  which,  according  to 
Flick  «.  Boucher,  the  question  is  to  be  disposed  of?  In  Franklin  v. 
Wray,  1  Watts  129,  we  have  the  very  case.  There,  as  here,  the 
plaintiff  had  recovered  on  the  defendant's  appeal  less  than  the  judg- 
ment of  the  justice,  and  the  defendant  having  given  new  evidence, 
was  adjudged  to  pay  the  costs  incurred  before  the  justice,  but  each 
was  left  to  pay  his  own  costs  incurred  subsequently.  That  case  is 
exactly  in  point,  and  decisive  of  the  present. 

Judgment  affirmed. 
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Agnew  against  Bell. 

Sureties  are  bound  to  observe  good  faith  towards  each  other :  and  when  funds 
are  actually  or  potentially  placed  by  the  principal  in  the  hands  of  one  surety 
to  be  applied  either  to  the  payment  of  the  debt  or  for  the  purpose  of  indemnify- 
ing him  from  any  loss  that  may  arise  from  the  suretyship,  he  must  be  considered 
as  holding  them  for  the  common  benefit  of  himself  and  his  co-sureties. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  action  was  assumpsit  by  Thomas  Bell  against  John  Agnew, 
in  which  the  following  facts  appeared: 

On  the  2d  day  of  March  1832,  Alexander  Oliver  executed  a  nego- 
tiable note  for  his  own  use  and  accommodation  for  2000  dollars  to 
Thomas  Bell  and  John  Agnew,  joint  payees,  and  thereupon  the 
payees,  Thomas  Bell  and  John  Agnew,  indorsed  the  same  note  to  the 
Lebanon  Bank,  and  the  bank,  by  way  of  accommodation  or  loan  to 
Alexander  Oliver,  paid  the  amount  of  it  to  him.  Before  and  at  the 
time  of  the  indorsement  of  the  note  by  John  Agnew,  for  his  indem- 
nity for  so  doing,  he  took  a  judgment  against  Alexander  Oliver, 
which  is  entered  of  January  term  1832,  No.  121,  for  2000  dollars,  on 
the  following  agreement: 

"John  Agnew  v.  Alexander  Oliver.  Amicable  action  in  the  court 
of  common  pleas  of  Cumberland  county. 

"  I,  Alexander  Oliver,  the  above  named  defendant,  do  hereby  agree 
to  appear  to  this  amicable  action  and  confess  judgment  thereon  to 
John  Agnew,  the  plaintiff,  for  the  sum  of  2000  dollars,  with  costs  of 
suit,  release  of  errors,  and  stay  of  execution  for  sixty  days  from  this 
date.  Witness  my  hand  and  seal,  this  2d  day  of  March,  A.  D.  1832. 

"ALEXANDER  OLIVER,  [L.  s.]. 

"  Witnesses  present — John  Main,  Alfred  Creegh." 

Alexander  Oliver,  by  actual  payments,  reduced  the  note  to  the 
sum  of  1000  dollars,  and  failing  to  make  further  payment,  the  bank, 
to  November  term  1833,  brought  suit  against  him,  as  also  a  suit 
against  his  said  indorsers,  and  obtained  judgments  thereon  at  Janu- 
ary term  1834:  and  John  Agnew  issued  execution  on  his  judgment 
aforesaid  against  Alexander  Oliver,  levied  on  his  real  estate  bound 
by  it,  and  sold  the  same  by  writ  returnable  to  August  term  1834,  for 
the  sum  of  825  dollars.  This  money  being  in  court  for  appropria- 
tion, the  court  directed  it  to  be  paid  in  satisfaction,  as  far  it  would 
go,  of  the  judgment  of  the  Lebanon  Bank  against  Thomas  Bell  and 
John  Agnew.  This  money  paid  more  than  half  of  this  judgment, 
but  there  remained  a  balance  of  debt,  interest  and  the  costs,  amount- 
ing to  the  sum  of  277  dollars  50  cents,  for  which  the  defendants 
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were  liable  to  the  bank,  and  now  paid  by  plaintiff  on  compulsory 
process;  and  the  question  for  decision  is,  whether,  as  between  the 
said  indorsers,  John  Agnew  and  Thomas  Bell,  Thomas  Bell  is  equally 
entitled  to  the  benefit  of  said  judgment,  and  to  the  money  raised  by 
virtue  of  it,  with  John  Agnew,  and  John  Agnew  liable  to  the  right 
of  contribution  on  the  part  of  Thomas  Bell  for  the  half  of  the  balance 
that  remains  unpaid  of  the  judgment  against  them,  he  the  said  Tho- 
mas Bell  having  paid  to  said  bank  the  whole  of  said  balance. 

The  court  below  (Reed,  president)  rendered  a  judgment  for  the 
plaintiff. 

Williamson,  for  plaintiff  in  error,  cited,  Gold  v.  Gold,  8  Cowen  168; 
Call  r.  Edwards,  2  Bos.  fy  Pull.  268 ;  2  Term  Rep.  105;  Craythorne 
v.  Swinburne,  14  Ves.  160;  1  Law  Lib.  164.  The  defendant  had 
a  legal  right  with  which  equity  will  not  interfere  :  10  Johns.  Rep. 
523;  Ex  parte  Rutherforth,  10  Fes.  410;  2  Simmons  155,  158. 

Carothers,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — It  is  certainly  a  rule  loo  well  established  now  to  be 
questioned,  that  where  any  one  or  more  of  those,  who  are  co-sureties, 
have  had  to  pay,  as  such,  the  debt  of  their  principal,  or  any  part 
thereof,  and  he  is  unable  to  reimburse  it,  the  loss  arising  there- 
from must  be  borne  equally  by  all  of  them.  Hence  has  arisen  the 
right  to  contribution.  This  right  has  been  considered  as  depending 
rather  upon  a  principle  of  equity  than  upon  contract ;  but  it  may 
well  be  considered  as  resting  alike  on  both  for  its  foundation  ;  for 
although,  generally,  there  is  no  express  agreement  entered  into  be- 
tween joint  sureties,  yet  from  the  uniform  and  almost  universal  un- 
derstanding which  seems  to  pervade  the  whole  community,  that  from 
the  circumstance  alone  of  their  agreeing  to  be,  and  becoming  ac- 
cordingly co-sureties  of  the  principal,  they  mutually  become  bound 
to  each  other  to  divide  and  equalize  any  loss  that  may  arise  there- 
from to  either  or  any  of  them,  it  may  with  great  propriety  be  said 
that  there  is  at  least  an  implied  contract.  Deering  v.  Winchelsea, 
2  Bos.  fy  Pull.  270;  Craythorne  v.  Swinburne,  14  Fes.  160.  Thislia- 
bility  between  sureties  to  contribution,  in  case  of  loss  through  the 
inability  of  their  principal  to  pay,  being  known  to  them  at  the  time 
of  their  becoming  sureties,  may  well  be  considered  a  great,  if  not  the 
main  inducement,  in  many  instances,  to  their  becoming  such.  Take 
for  example  the  present  case :  Bell  might  have  been  unwilling  to 
have  become  surety  alone  for  Oliver  for  the  payment  of  the  2000 
dollars,  although  in  conjunction  with  Agnew,  who  was  good,  he  was 
willing  to  encounter  the  risk  ;  because  whatever  the  loss  might  be, 
he  at  most  would  only  have  to  bear  the  one  half  of  it  ultimately.  And 
in  the  absence  of  any  agreement  to  the  contrary,  it  necessarily  fol- 
lows, from  the  very  nature  of  the  contract,  as  well  as  the  principle 
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of  equality  which  renders  it  equitable,  that  when  sureties  join,  and 
more  especially  when  they  do  so  by  the  same  instrument  in  becom- 
ing sureties,  their  respective  responsibilities  to  each  other  for  con- 
tribution must  be  equal,  and  such  as  will  ultimately  place  them  on 
the  same  footing  with  each  other  in  regard  to  "any  loss  that  may  be 
occasioned  thereby.  They,  to  be  sure,  by  their  agreement,  may  re- 
gulate it  otherwise,  and  the  right  to  contribution  may  be  waived. 
Swain  v.  Wall,  1  Cha.  Rep.  80.  In  short  they  have  the  power  to  mo- 
dify and  restrict  their  rights  and  liabilities  in  this  respect  as  they  please. 
But  without  an  agreement  made  for  such  purpose  by  and  between 
the  sureties  themselves,  it  is  not  in  the  power  of  the  principal  and  one 
of  the  sureties,  by  any  agreement  made  between  them,  to  restrain  and 
limit  the  right  that  any  other  of  the  sureties  may  become  entitled  to 
claim  under  the  general  relation  of  being  co-sureties.  Suppose  for 
instance  that  Oliver,  at  the  time  of  getting  Agnew  to  indorse  the 
note,  had  put  property  into  his  hands  of  the  value  of  2000  dollars  for 
the  purpose  of  indemnifying  him ;  and  that  Oliver,  after  paying 
1000  dollars  of  the  note,  had  become  unable  to  pay  the  residue,  upon 
which  Bell  paid  it;  and  that  Agnew,  after  knowing  this  had,  at  the 
instance  of  Oliver,  given  up  the  property  to  other  creditors  of  Oliver 
to  satisfy  their  debts  against  him  :  could  it  be  doubted  that  he  would 
be  liable  to  Bell  not  only  for  half  of  what  the  latter  had  paid,  but 
for  the  whole  amount  of  it.  Sureties,  I  apprehend,  are  bound  to 
observe  good  faith  towards  each  other;  and  when  funds  are  placed 
by  the  principal  in  the  hands  of  one  surety  to  be  applied  either  to 
the  payment  of  the  debt,  or  for  the  purpose  of  indemnifying  him 
against  any  loss  that  may  arise  from  the  suretyship,  he  must  be 
considered  as  holding  them  for  the  common  benefit  of  all  concerned. 
This  must  be  so  upon  the  principle  of  equality,  which  places  them 
all  on  the  same  footing,  and  gives  to  each  of  the  other  sureties  an 
equal  right  with  the  surety  himself,  to  whom  the  funds  are  so  deli- 
vered, to  participate  in  all  the  benefit  to  be  derived  therefrom.  The 
giving  of  the  funds  was  the  act  of  the  principal,  who  was  equally 
bound  to  indemnify  all  his  sureties  alike ;  and  upon  him,  as  well  as 
to  all  his  means  for  that  purpose,  each  of  them  had  an  equal  and  just 
claim  ;  so  that  in  every  point  of  view  it  seems  to  be  unjust  as  well 
as  inequitable  that  one  surety,  without  the  consent  of  his  co-sureties, 
should  obtain  or  derive  any  exclusive  benefit  from  the  act  of  the 
principal  in  giving  up  what  he  might  and  ought  to  have  used  and 
applied  for  the  common  benefit  of  all.  Seeing  that  co-sureties  are 
bound  to  bear  the  loss  equally  which  arises  from  the  inability  of  their 
principal  to  pay,  it  is  necessary  to  see  first  how  it  stands  in  this  re- 
spect between  the  parties  in  the  case  before  us.  Mr  Bell  has  paid 
out  of  his  own  funds  277  dollars  50  cents,  while  Mr  Agnew  can  not 
be  said  to  have  paid  even  to  the  amount  of  a  cent  out.  of  his  own 
funds.  The  money  raised  under  his  judgment  against  Oliver,  could 
not  be  said  to  be,  nor  was  it  in  reality,  the  money  of  Agnew.  It  was  the 
money  of  Oliver,  placed  by  him,  as  it  were,  in  the  hands  of  Agnew  for 
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the  purpose  of  paying  the  debt  for  which  he  was  a  co-surety  with  Bell. 
Agnew  had  no  right  to  appropriate  it  to  any  other  use,  and  it  would 
have  been  a  great  breach  of  good  faith,  as  well  as  of  trust,  in  him  to 
have  done  so.  Mr  Theobald,  in  his  treatise  on  the  law  of  Principal 
and  Surety  (267),  lays  it  down  that  "  both  at  law  and  in  equity,  if  a 
surety,  who  seeks  contribution,  has  been  reimbursed  part  of  his  pay- 
ment, whether  by  the  debtor,  a  counter  security,  or  from  any  source,  he 
must  deduct  the  sum  reimbursed,  and  is  entitled  to  contribution  only 
on  the  balance ;"  which  is  certiunly  in  exact  accordance  with  the 
principle  of  equality  which  sustains  and  regulates  this  right.  And 
as  the  great  object  of  contribution  is  to  equalize  the  loss,  it  can  make 
no  difference  that  the  surety  of  whom  contribution  is  sought  was 
enabled  to  pay  one  half,  or  even  more  of  the  debt  out  of  money  raised 
from  a  counter  security  or  some  other  source  coming  from  the  principal. 
Having  paid  nothing  out  of  his  own  pocket  he  can  not  be  said  to 
have  lost  any  thing;  nor  yet  to  have  contributed  in  the  least  to  the 
relief  of  his  co-surety  who  has  lost.  Now  in  this  case  it  is  obvious 
that  Mr  Bell  is  the  only  loser  on  account  of  the  suretyship  for  Mr 
Oliver,  and  that  his  loss  amounts  to  277  dollars  50  cents ;  and  as  Mr 
Oliver  is  altogether  unable  to  reimburse  him,  the  whole  loss  must 
rest  on  his  shoulders,  unless  Mr  Agnew  be  bound  to  contribute  his 
equal  proportion  as  a  co-surety.  This  we  conceive  he  is  bound  both 
by  law  and  equity  to  do. 
Judgment  affirmed. 


Ellmaker's  Estate. 

The  husband  of  an  heir  at  law  is  not  entitled,  as  a  matter  of  right,  to  admin- 
istration cum  testamento  annexo  upon  the  estate  of  the  ancestor.  And  if  he 
stand  in  the  situation  of  a  litigant  against  the  interests  of  the  heirs  and  legatees 
of  the  estate,  it  would  be  improper  to  grant  letters  to  him. 

A  register,  in  granting  letters  of  administration,  is  bound  to  respect  the  no- 
mination of  the  next  of  kin,  when  they  decline  to  exercise  their  right  to  ad- 
minister. 

The  right  to  administration  is  predicated  upon  the  ground  of  interest  in  the 
estate,  either  as  an  heir,  legatee  or  creditor. 

APPEAL  from  the  decree  of  the  register's  court  of  Lancaster 
county. 

The  controversy  in  this  case  was,  who  was  entitled  to  letters  of 
administration  cum  testamento  annexo  of  Leonard  Ellmaker  deceased. 
A  caveat  had  been  entered  to  the  probate  of  the  will  of  Leonard  Ell- 
maker,  which  resulted  in  an  issue  of  devisamt  vel  non,  sent  to  the 
common  pleas.  During  the  pendency  of  this  issue,  letters  of  admin- 
istration pendente  lite  were  granted  to  Jacob  Swartzwalter,  who  was 
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the  husband  of  one  of  the  daughters  of  the  testator.  The  issue  re- 
sulted in  establishing  the  will. 

By  his  will,  dated  September  20th,  1815,  he  bequeaths  to  his  wife 
Elizabeth,  who  died  about  two  years  before  the  time  of  his  death,  all 
his  "  personal  estate,  of  whatsoever  kind  it  may  be,"  with  certain, 
privileges  in  the  mansionhouse,  and  certain  articles  to  be  furnished 
to  her  yearly  by  his  son-in-law,  Jacob  Swartzwalter.  And  he  devises 
to  Jacob  Swartzwalter,  and  Sabina  his  wife,  his  "  plantation  and 
tract  of  land,  situate  in  Salisbury  township  aforesaid,  containing  one 
hundred  acres,  be  the  same  more  or  less,  houses,  mills  and  other 
buildings  thereon  erected,  with  the  water  and  water  courses  to  the 
same  belonging,  or  in  any  wise  appertaining ;  also,  one  other  tract 
of  mountain  land  in  the  same  township  containing  thirty  acres,  be 
the  same  more  or  less  ;  also,  one  other  tract  of  land,  lying  and  being 
in  the  township  of  Sadsbury,  in  the  county  of  Chester,  containing 
one  hundred  and  forty-six  acres,  be  the  same  more  or  less,  with  the 
appurtances  thereunto  belonging,  or  in  any  wise  appertaining,  to 
them  the  said  Jacob  Swartzwalter  and  Sabina  his  wife,  their  heirs 
and  assigns  for  ever,  subject  to  the  payment  of  the  sum  of  2662 
pounds  10  shillings,  in  gold  and  silver  coin,  lawful  money  of  the 
United  States,  to  the  persons  hereafter  named,  and  at  the  times 
mentioned,  viz."  certain  legacies  to  children  and  grandchildren. 

Jacob  Swartzwalter,  as  administrator  pendente  lite,  set  tied  an  admin- 
istration account,  to  which  exceptions  were  filed  and  sustained,  by 
which  a  large  balance  was  found  to  be  in  his  hands.  All  the  chil- 
dren of  the  testator,  six  in  number,  excepting  the  wife  of  Jacob 
Swartzwalter,  declined  to  take  out  letters  of  administration  with  the 
will  annexed,  but  they  united  in  recommending  Davis  Clemson. 
Jacob  Swartzwalter  objected  to  the  issuing  of  letters  to  Clemson,  and 
claimed  the  right  to  have  letters  issued  to  him.  The  register's 
court  delivered  the  following  opinion  : 

"  The  will  of  Leonard  Ellmaker,  bearing  date  the  20th  of  Sep- 
tember 1815,  being  offered  for  probate,  a  caveat  was  entered  against 
it,  and  an  issue  of  devisavit  vel  non  was  directed  by  the  register's  court. 
Letters  of  administration  pendente  lite  were  granted  to  Jacob  Swartz- 
walter, who  settled  an  account  to  which  exceptions  were  filed,  and 
a  considerable  balance  adjudged  to  be  in  his  hands  belonging  to  the 
estate  of  Leonard  Ellmaker.  The  issue  directed  by  the  register's 
court  was  tried  in  the  court  of  common  pleas,  and  on  the  23d  of 
January  1832  a  verdict  and  judgment  was  rendered  in  favour  of  the 
will,  against  which  the  caveat  had  been  entered.  In  the  mean  time 
John  Hopkins,  one  of  the  executors  named  in  the  will,  had  died,  and 
Jehu  Clemson,  the  surviving  executor,  has  renounced  acting,  and 
his  renunciation  is  filed  of  record  in  the  register's  office. 

"  The  administration  pendente  lite  having  ceased  by  the  establish- 
ment of  the  will,  and  this  court  having  decided  that  administration 
cum  testamento  annexo  ought  to  be  granted,  though  objected  to  by 
Jacob  Swartzwalter,  the  question  which  next  arises  is,  as  to  the 
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person  to  whom  the  letters  of  administration  should  be  granted. 
Jacob  Swartzwalter  and  his  wife  Sabina  request  that  administration 
may  be  granted  to  Jacob  Swartzwalter.  Thomas  Griffith  and  Eli- 
zabeth his  wife,  Henry  Wilhelm  and  Catherine  his  wife,  Mary  Kapp 
widow,  Rebecca  Seltzer  widow,  Philip  Swartzwalter  and  Amelia  his 
wife,  decline  acting,  and  nominate  Davis  Clemson,  of  Salisbury  town- 
ship, as  a  fit  and  proper  person  to  be  the  administrator.  The  widow 
of  Leonard  Ellrnaker  is  deceased,  and  the  above  named  Sabina, 
Elizabeth,  Catharine,  Mary,  Rebecca  and  Amelia,  are  his  daugh- 
ters and  only  next  of  kin.  Circumstanced  as  Jacob  Swartzwalter 
is  with  respect  to  his  account  as  administrator  pendente  lite,  we  con- 
sider him  legally  incompetent  and  unsuitable  to  take  upon  himself 
the  administration  cum  testamento  annexo.  And  as  all  the  relations 
or  kindred  who  are  nearest  in  degree  of  consanguinity,  excepting  the 
wife  of  Jacob  Swartzwalter,  concur  in  the  application  for  the  ap- 
pointment of  Davis  Clemson,  we  adjudge  him  to  be  the  fittest  person 
to  administer  the  estate  of  the  testator,  and  therefore  decree  that  let- 
ters of  administration  cum  testamento  annexo  be  issued  to  the  said 
Davis  Clemson." 
Errors  assigned. 

1.  The  register's  court  erred  in  appointing  Davis  Clemson,  ad- 
ministrator de  bonis  non  cum  testamento  annexo  of  Leonard  Ellmaker 
deceased ;  because  the  estate  of  the  said  deceased  was  then  fully 
administered  by  Jacob  Swartzwalter,  the  administrator  pendente  lite, 
who  had,  previously  to  the  appointment  of  said  Davis  Clemson,  col- 
lected all  the  estate  of  the  deceased  and  paid  all  his  debts  and  funeral 
expenses. 

2.  If  it  was  necessary  or  expedient  to  appoint  such  an  administra- 
tor, Jacob  Swartzwalter  ought  to  have  been  appointed,  and  not  said 
Davis  Clemson. 

Ellmaker,  for  appellant,  relied  upon  the  right  of  the  appellant  to 
administration  founded  upon  the  act  of  the  13th  of  March  1832. 
Pamph.  Laws  140,  sec.  22. 

.Aform,  contra,  cited,  Commonwealth  t>.  Mateer,  16  Serg.  fy  Rawle 
416. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — An  administrator,  pendente  lite,  is  an  officer  of  the 
court,  whose  duty  is  limited  to  filing  an  inventory,  taking  care  of  the 
assets,  and  collecting  and  paying  debts.  His  authority  does  not  ex- 
tend to  payment  of  the  legacies  or  making  distribution  of  the  estate. 
Commonwealth  v.  Mateer,  16  Serg.  fy  Rawle  416  ;  Adam  v.  Shaw,  1 
Schoales  fy  Lefroy's  Rep.  254.  When  the  suit  is  ended,  an  administra- 
tor pendenlelite  must  pay  over  all  that  he  has  received  in  his  character 
of  administrator,  to  the  persons  pronounced  by  the  court  to  be  entitled  ; 
and  from  that  time  his  functions  are  completely  at  an  end,  and  the 
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court  is  bound  to  take  care  that  he  discharges  the  duty  committed  to 
him,  so  far  as  that  he  deliver  over  the  assets  to  the  rightful  adminis- 
trator. When,  therefore,  the  will  in  question  was  established,  the 
right  to  the  personal  estate  immediately  vested  in  the  executors ;  and 
on  the  death  of  one  and  the  renunciation  of  the  other,  it  became  the 
duty  of  the  register  to  appoint  an  administrator  to  complete  the  ad- 
ministration of  the  estate,  by  collecting  the  remaining  assets,  if  any, 
paying  legacies,  and  making  distribution  of  the  residue  among  the 
widow  and  next  of  kin. 

But  it  is  contended,  that  even  if  the  appointment  of  an  adminis- 
trator was  necessary  or  expedient,  yet  Jacob  Swartz waiter  ought  to 
have  been  appointed,  and  not  Davis  Clemson.  The  appointment  of 
Svvartzwalter  is  claimed  as  a  right,  under  the  twenty-second  section 
of  the  act  of  the  15th  of  March  1832.  Now,  I  cannot  perceive  the 
right  of  Swartzwalter.  He  is  not  of  consanguinity  with  Ellmaker, 
and  yet  he  claims  the  administration  for  himself,  without  even  join- 
ing his  wife  in  the  administration.  It  is  laid  down  in  Finer  84,  tit. 
Executors,  JVo.  7,  on  an  authority,  that  when  the  wife  is  next  of  kin 
to  an  intestate,  the  husband  shall  not  be  joined  in  the  administra- 
tion with  her.  But  it.  is  further  said,  that  when  the  wife  is  entitled, 
and  she  refuses  to  take  the  administration  in  her  own  name,  the  con- 
stant practice  is  to  admit  the  husband.  Vide  Vanthunen  v.  Vanthu- 
nen,  1 1  Finer  84,  marginal  note,  Gibb.  203  ;  and  in  Mien  36,  it  is  ruled, 
that  if  administration  be  granted  to  the  husband  and  the  wife,  only 
during  coverture,  perhaps  it  might  be  good.  12  Fin,  84.  And  this 
is  said  to  be  necessary;  for  otherwise,  if  he  should  survive  her,  he 
would  be  administrator,  contrary  to  the  meaning  of  the  act.  Toll. 
Executors  64.  And  this  is  the  utmost  extent  of  the  authorities ;  for 
no  case  can  be  produced  which  compels  the  ordinary  to  commit  the 
administration  to  the  husband  when  his  wife  is  next  of  kin.  But  the 
objections  to  the  appointment  of  Svvartzwalter,  conceding  the  right 
on  the  ground  of  expediency,  are  insurmountable.  He  stands  as  a 
litigant  party,  and  the  court  have  constantly  declined  putting  a  per- 
son so  situated  in  the  possession  of  the  property,  by  granting  admi- 
nistration to  him  pending  suit;  always  granting  it,  when  requisite, 
to  a  nominee  presumed,  as  in  the  case  at  bar,  to  be  indifferent  be- 
tween the  contending  parties.  And  here  it  must  be  remarked,  that 
a  doubt  has  been  expressed  as  to  the  correctness  of  the  latter  branch 
of  the  proposition  ;  but  I  can  perceive  no  objection  to  the  principle, 
that  the  register  is  bound  to  respect  the  nomination  of  the  next  of  kin, 
or  persons  entitled  to  the  administration.  And  so  far  as  the  authori- 
ties go,  it  is  in  affirmance  of  the  right  to  nominate  the  administrator ; 
for  in  Ritchie  ».  M'Ausler,  1  Hayw.  220,  it  is  decided,  that  letters  of 
administration  ought  to  be  granted  to  the  appointee  of  the  next  of 
kin,  if  abroad.  And  for  a  like  reason,  the  register's  court,  in  this 
case,  were  right  in  respecting  the  nomination  of  the  next  of  kin,  to 
whom  no  legal  objections  could  be  made.  But  again,  there  is  reason 
to  believe  that  the  appellant  has  attempted  to  overreach  the  heirs, 
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by  trumping  up  a  false  account  against  the  estate.  The  least  taint 
of  fraud  is  a  conclusive  objection.  It  works  a  legal  incompetency  to 
perform  the  duties  of  the  office ;  an  office  of  such  trust  and  confidence, 
as  should,  under  no  circumstances,  be  committed  to  a  person  want- 
ing in  good  faith,  and  in  whom  confidence  cannot  be  reposed. 

The  act  of  1832  has  relation  to  two  classes  of  cases:  first,  to  the 
appointment  of  an  administrator,  where  the  decedent  died  intestate; 
and  secondly,  to  the  appointment  of  a  limited  and  special  adminis- 
trator. The  act  gives  the  register  jurisdiction  to  grant  letters  of  ad- 
ministration wherever  they  are  by  law  necessary.  The  same  power 
was  exercised  by  the  register  under  the  equitable  construction  of  the 
statutes  of  the  31  Edw.  3,  and  the  21  Henry  8,  which  were  in  force 
in  this  state  ;  for  although  the  appointment  of  a  special  administra- 
tor is  not  within  the  letter  of  the  statutes,  yet  it  falls  within  the 
spirit  and  intendment.  The  act  of  1832  provides,  "that  wherever 
letters  of  administration  are  by  law  necessary,  the  register  having 
jurisdiction,  shall  grant  them  in  such  form  as  the  case  shall  require, 
to  the  widow,  if  any,  of  the  decedent,  or  to  such  of  his  relations  or 
kindred  as  by  law  may  be  entitled  to  the  residue  of  his  personal 
estate,  or  to  a  share  or  shares  therein,  after  payment  of  his  debts ;  or 
he  may  join  with  the  widow  in  the  administration,  such  relation  or 
kindred,  or  such  one  or  more  of  them,  as  he  shall  judge  will  best  ad- 
minister the  estate;  preferring  always  of  those  entitled,  such  as  are 
of  the  nearest  degree  of  consanguinity  with  the  decedent ;  and  also, 
preferring  males  to  females ;  and  in  case  of  the  refusal  or  incompe- 
tency of  any  such  person,  to  one  or  more  of  the  principal  creditors  of 
the  decedent  applying  therefor,  or  to  any  fit  person  at  his  discretion  ; 
provided,  that  if  such  decedent  were  a  married  woman,  her  husband 
shall  be  entitled  to  the  administration,  in  preference  to  all  other  per- 
sons ;  and  provided  further,  that  in  all  cases  of  an  administration 
with  a  will  annexed,  where  there  is  a  general  residue  of  the  estate 
bequeathed,  the  right  to  administer  shall  belong  to  those  having  the 
right  to  such  residue  ;  and  the  administration,  in  such  case,  shall  be 
granted  by  the  register  to  such  one  or  more  of  them  as  he  shall 
judge  will  best  administer  the  estate."  The  act  has  made  very  lit- 
tle alteration  in  the  law,  as  before  understood  ;  for  in  general,  limited 
and  special  administration  is  granted  in  exclusion  of  the  next  of  kin  ; 
because,  in  that  case,  the  next  of  kin  have  no  interest  in  the  pro- 
perty. Letters  of  administration  have  been  granted  to  natural 
children,  being  residuary  legatees,  instead  of  the  widow.  Govanne  v. 
Govanne,  1  Harr.  fy  M> Henry  346 ;  3  Bac.  M.  53 ;  Toll.  Ex- 
ecutors 70.  The  right  to  administration  is  put  expressly  on  the 
ground  of  interest,  on  the  reasonable  presumption  that  the  person 
most  interested  to  increase  the  estate  is  most  competent  to  adminis- 
ter. When  a  will  is  made,  and  it  becomes  necessary  to  appoint  an 
administrator  cum  lestamento  annexo,  the  widow  and  next  of  kin  are 
excluded  from  the  right  of  administration  only  when  the  testator 
disposes  of  his  whole  estate.  And  this  distinction  between  a  partial 
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intestacy,  and  a  disposition  of  the  whole  estate,  is  clearly  taken. 
Thus,  when  an  executor  dies  intestate,  administration  shall  be  grant- 
ed to  the  residuary  legatee  of  the  first  testator.  Ventris  31G.  So, 
A  bequeathed  several  legacies  in  money  to  several  persons,  and 
after  all,  the  residue  of  my  movable  goods  and  chattels  to  B,  his  wife, 
and  makes  her  executrix,  and  having  divers  bond  debts  due  to  him, 
dies ;  B  dies  the  same  day,  before  probate  of  the  will ;  administration 
of  the  goods  of  A,  cum  testamtnto  annexo,  was  granted  to  C,  next  of 
kin  of  B ;  administration  to  C  was  revoked  by  delegates,  and  granted 
to  D,  the  next  of  kin  of  A,  cum  testamcnto  annexo,  <^c. ;  because,  by 
the  devise  of  all  my  movable  goods  and  chattels,  debts,  which  are  jura, 
were  not  devised,  therefore  administration  shall  be  granted  to  the  next 
friends  of  A.  But  if  all  the  goods,  chattels  and  debts  were  devised, 
and  no  residue,  then  otherwise.  Test.  246,  pi.  40.  So  if  A  devises 
all  his  goods  to  B,  and  makes  C  his  executor,  A  dies,  C  dies  intes- 
tate ;  the  administration  of  the  goods  of  A  shall  not  be  committed 
to  the  wife  or  next  of  blood  of  A,  but  to  B.  Vin.  Jib.  tit.  Execu- 
tors 89,  Letter  K.,  JVo.  16. 

It  has  been  held  under  the  statutes  of  31  Edw.  3,  and  21  Henry  8, 
that  all  temporary  administrators  are  equally  out  of  the  statutes,  and 
in  such  administrations  the  ordinary  is  not  bound  to  grant  them  to 
the  next  of  kin.  2  P.  Wms  581  ;  Bryers  v.  Goddard,  Heb.  250; 
Thomas  v.  Buller,  1  Vent.  219.  Nor  can  I  believe  that  the  legisla- 
ture, in  the  act  of  1832,  intended  to  restrict,  in  this  particular,  the 
right  of  election  which  the  register  had  under  these  statutes.  In 
many  cases,  for  obvious  reasons,  it  would  be  improper,  where  the 
will  was  in  contest,  to  appoint  the  next  of  kin. 

Decree  affirmed. 


Gray  against  Wilson. 

General  covenants  providing  for  the  settlement,  by  arbitration,  of  disputes 
that  may  arise  between  the  contracting  parties,  do  not  take  away  the  jurisdiction 
of  the  courts. 

Upon  a  sale  by  execution  of  the  personal  property  of  a  tenant,  on  demised 
premises,  the  landlord  is  entitled  to  have,  out  of  the  proceeds  of  such  sale,  the 
amount  of  rent  due  to  him,  not  exceeding  one  year :  but  if  the  landlord  had,  pre- 
viously to  the  levy  and  sale,  distrained  the  property,  and  the  tenant  had  reple- 
viedthe  same,  he  would  not  be  entitled  to  have  out  of  the  proceeds  of  the  sale 
by  the  sheriff  any  other  amount  of  rent  than  that  which  accrued  subsequently  to 
the  distress. 

The  rule  that  a  set-off  is  not  admissible  in  an  action  of  replevin,  is  not  ap- 
plicable upon  the  trial  of  a  feigned  issue  to  ascertain  whether  there  is  any  rent 
due  by  a  tenant  to  his  landlord. 
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ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  issue  directed  by  the  court  of  common  pleas,  in  which 
Jarnes  Wilson  was  made  plaintiff,  and  John  Gray,  Samuel  Alexan- 
der, Esq.  and  Jacob  Fetter,  were  defendants. 

All  the  points  and  facts  of  the  case  are  fully  stated  in  the  opinion 
of  the  court,  which  was  delivered  by 

SERGEANT,  J. — Certain  moneys  were  brought  into  the  court  be- 
low, which  were  the  proceeds  of  the  sales  of  personal  properly  of 
Jacob  G.  Cauffman  and  John  Gray,  by  virtue  of  executions  at  the 
suits  of  various  creditors,  on  judgments  obtained  in  that  court.  The 
sales  were  made  on  the  13th  of  February  1834.  The  plaintiffs  claim- 
ed a  balance  due  to  them,  as  landlords  of  Gray  (of  whom  Cauffman 
became  partner),  for  rent  amounting  to  764  dollars  and  68  cents,  and 
gave  notice  to  that  effect  to  the  sheriff  on  the  llth  of  February  1834, 
the  goods  being  on  the  premises  of  Cauffman  and  Gray  when  seized 
in  execution.  The  court  directed  an  issue,  in  which  James  Wilson 
and  wife  were  plaintiffs,  and  Jacob  G.  Cauffman  (since  deceased), 
John  Gray,  Samuel  Alexander  and  Jacob  Fetter  (creditors),  were 
defendants,  to  try  "  whether  there  was  any  rent  due  to  the  plaintiffs 
at  the  date  of  the  notice  to  the  sheriff,  and  if  so,  how  much,  and  if 
payable  out  of  the  fund  on  that  day,  on  a  lease  between  the  said  James 
and  wife,  and  John  Gray,  dated  the  7th  of  July  1831.  A  declara- 
tion in  debt  to  be  filed  upon  the  lease,  and,  on  the  plea  of  payment, 
the  same  to  be  considered  at  issue." 

On  the  trial  of  this  issue,  the  plaintiffs  gave  in  evidence  the  above- 
mentioned  lease  from  them  to  Gray,  of  the  Cumberland  Furnace  pro- 
perty, containing  the  following  provisions.  "  Said  James  covenants 
that  he  shall  and  will,  by  or  before  the  1st  of  November  next,  erect 
and  cause  to  be  erected  (so  far  as  not  already  done),  sufficient  sta- 
bling, conveniently  situated  on  said  premises,  for  the  horses  of  four 
furnace  teams.  If  the  said  John  should  be  turned  out  of  possession 
of  said  premises  during  said  term,  or  if,  from  any  other  cause,  either 
of  said  parties  shall  claim  damages  from  the  other,  by  reason  of  any 
thing  arising  out  of  this  lease,  the  ascertainment  and  liquidation  of 
the  amount  thereof  shall  be  left  to  three  impartial  and  judicious  men, 
one  of  whom  shall  be  chosen  by  each  of  said  parties,  and  the  two 
so  chosen  shall  choose  the  third,  or  umpire,  and  they  three  having 
met,  &c.  &c.  If  either  refuse,  a  judge  to  appoint,"  &c. 

The  defendants  offered  to  prove  that  no  stabling  was  built  on  the 
premises,  agreeably  to  the  stipulation  in  the  lease,  by  the  said  J. 
Wilson,  and  that  the  lessee  sustained  damages  thereby  to  a  large 
amount.  The  plaintiffs  objected  to  this  evidence,  on  the  ground 
that,  by  the  terms  of  the  lease,  no  injury  of  this  kind  can  now  be 
inquired  into;  if  damages  were  sustained,  they  could  only  be  ascer- 
tained and  fixed  by  the  tribunal,  and  in  the  manner  pointed  out  in 
the  lease.  The  court  sustained  the  objection  and  overruled  the  evi- 
dence; and  exception  was  taken  by  the  defendants. 
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General  clauses  providing  for  the  settlement,  by  arbitration,  of  dis- 
putes that  may  arise  between  the  contracting  parties,  are  not  un fre- 
quently inserted  in  partnership  agreements,  leases  and  other  instru- 
ments of  writing,  but  they  do  not  take  away  the  jurisdiction  of  the 
courts.  Whether  they  would  be  a  ground  of  action,  should  one  party, 
on  request  by  the  other,  refuse  to  concur  in  naming  an  arbitrator, 
may  be  doubted  ;  but  certainly  a  plea  of  this  kind,  in  nature  of  a  plea 
to  the  jurisdiction,  would  not  be  entertained.  It  is  not  to  be  sup- 
posed that  parties,  by  such  agreements,  waive  the  jurisdiction  of  the 
ordinary  tribunals  of  the  country,  unless  they  expressly  exclude  them. 
Even  a  nomination  of  an  arbitrator,  undera  submission  of  existingcon- 
troversies,  may  be  revoked,  and  though  the  party  may  forfeit  his  bond, 
the  jurisdiction  of  the  courts  remain.  It  is  possible  special  cases  may 
exist  where  a  court  of  equity  might  deem  it  expedient  to  hold  the 
parties  to  a  tribunal  constituted  by  themselves ;  but,  generally  speak- 
ing, these  clauses  are  of  no  avail,  and  amount  only  to  an  empty 
name.  In  this  case  it  did  not  appear  that  either  party  ever  sought 
to  carry  the  covenant  into  effect.  See  Plat.  Cov.  146,  (JVo.  7  of  the 
Law  Lib.  p.  65),  where  the  cases  on  this  head  are  collected.  The 
evidence  ought  not,  therefore,  to  have  been  rejected  on  this  ground. 
And  it  was  a  proper  subject  of  deduction  from  the  rent  claimed  under 
the  lease,  that  the  lessor  had  violated  the  contracts  contained  in  it. 
Under  our  defalcation  act,  on  the  plea  of  payment,  the  defendant 
may  defalk  from  the  plaintiff's  demand,  a  claim  arising  out  of  the 
same  contract  or  bargain  on  which  the  suit  is  brought.  This  is  the 
consequence  of  the  terms  of  our  act,  which  are  more  comprehensive 
than  the  English  statutes  of  set-off;  and  it  has  received  a  liberal  con- 
struction, to  prevent  multiplicity  of  suits. 

The  defendants  also  offered  the  record  of  a  replevin  to  November 
term  1833,  in  the  court  of  common  pleas  of  Cumberland  county,  at 
the  suit  of  J.  G.  Cauffman  against  Wilson  and  another,  for  goods 
distrained  by  Wilson  and  wife  for  payment  of  314  dollars  68  cents, 
a  part  of  the  rent  claimed  in  this  issue,  under  a  landlord's  warrant 
dated  the  2d  of  October  1833,  which  suit  was  still  pending.  The 
goods  had  been  replevied  and  delivered  up  to  the  plaintiff  on  giving 
bond  according  to  law.  This  evidence  was  offered  to  defeat  the 
claim  of  the  plaintiffs  for  that  amount  in  this  action.  It  was  ob- 
jected to  by  the  plaintiffs  and  rejected  by  the  court,  who  sealed  an- 
other bill  of  exceptions. 

The  act  of  assembly  of  the  21st  of  March  1772,  sect.  4,  gives 
to  a  landlord  a  priority  out  of  the  proceeds  of  sale  of  goods  on  the 
premises  by  execution,  for  all  such  sum  or  sums  of  money  as  are  due 
for  rent  of  the  premises,  not  exceeding  one  year.  This  act  was  in- 
tended to  give  the  landlord  a  remedy  similar  lo  that  by  distress.  It 
preserved  to  him  a  lien,  and  at  the  same  time  prevented  a  competi- 
tion between  the  landlord  and  creditors,  oppressive  to  the  tenant  and 
creating  increased  cost.  But  it  was  not  intended  to  give  the  land- 
lord a  remedy  different  in  its  character  and  operation  from  that  of  a 
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distress ;  notwithstanding,  by  construction  of  some  of  its  words,  the 
amount  due  at  the  time  of  the  sale  may  accrue  to  the  landlord  under 
it,  whereas  a  distress  confines  him  to  the  day  when  the  rent  was 
payable.  Now  it  is  settled  by  two  cases  adjudicated  in  our  courts, 
Woglam  v.  Cowperthwaite,  2  Dull.  68,  and  Fiey  v.  Leeper,  Ibid. 
131,  citing  Bradyll  v.  Ball,  1  Bro.  C.  C.  427,  that  when  goods  have 
been  replevied  and  security  given,  no  lien  on  them  remains  in  the 
distrainer.  The  securities  in  the  bond  are  substituted  in  the  place 
of  the  goods,  which  are  restored  to  the  tenant  as  his  sole  properly. 
He  may  sell  them;  they  may  be  taken  in  execution,  or  become  liable 
to  any  future  lien  or  incumbrance.  On  the  retorno  habendo,  if  the 
identical  goods  distrained  are  found  in  the  hands  of  the  tenant,  un- 
disposed of  and  uriincumbered,  they  may  be  taken  by  the  sheriff; 
if  not,  after  elongata  returned,  a  withernam  may  go  against  the 
general  goods  of  the  tenant.  If  then  the  landlord  has  exercised  his 
right  of  distress,  and  received  security  for  his  rent  by  the  replevin 
bond,  and  the  goods  are  discharged  from  any  lien  in  his  favour  by 
the  substitution  of  the  bond,  he  is  not  entitled  to  come  in  a  second 
time  under  the  act  of  assembly,  and  claim  the  amount  out  of  the 
proceeds  of  sale  of  goods  seized  in  execution  on  the  premises.  He 
has  elected  a  remedy  in  which  he  may  recover  his  rent  by  obtaining 
judgment  on  his  avowry,  and  has  the  replevin  bond  for  security,  with 
the  additional  responsibility  of  the  sheriff,  if  the  sureties  in  the  bond 
prove  insufficient.  Under  these  circumstances  he  cannot  relinquish 
a  source  of  satisfaction  in  his  hands,  and  assert  another  claim  of  pri- 
ority, any  more  than  he  can  make  a  second  distress  while  the  replevin 
is  pending.  Such  a  step  would  be  unjust  to  the  creditors,  who  would 
lose  the  amount,  for  the  benefit  of  the  tenant  and  his  sureties  in  the 
replevin  bond.  Though  not  absolutely  paid,  this  state  of  things  is 
tantamount  to  payment,  and  the  rent  cannot,  within  the  true  mean- 
ing of  the  law,  be  considered  as  due  so  far  as  respects  the  goods  taken 
in  execution.  It  resembles  somewhat  a  levy  of  personal  estate  on  an 
execution,  which  is  considered  as  legal  satisfaction  to  the  plaintiff. 
We  are,  therefore,  of  opinion  that  the  court  ought  to  have  admitted 
this  record  in  evidence. 

The  defendants  then  offered  in  evidence  a  promissory  note  from 
the  plaintiff,  Wilson,  to  Mahlon  Parrilt,  indorsed  to  the  defendant, 
Qray,  dated  the  20th  of  July  1831,  and  gave  evidence  that  Wilson 
agreed  that  Gray  should  pay  Parritt  the  amount  and  hold  the  note 
against  him  :  on  which  Gray  paid  the  money  to  Parritt.  This  was 
objected  to  by  the  plaintiffs  and  overruled  by  the  court,  and  the  de- 
fendants excepted. 

The  reasons  assigned  by  the  court  were:  "A  set-off  cannot  be 
made  in  this  case,  of  this  kind.  At  common  law  there  was  no  set- 
off,  and  it  has  been  often  decided  that  in  replevin  and  an  avowry 
for  rent  in  arrear,  set-off  is  not  admissible.  This  is  like  avowry  for 
rent  in  arrear.  It  is  a  claim  under  notice,  not  by  action.  And  it  is 
only  in  case  of  action  brought  that  set-off,  even  direct,  is  admis- 


May  1835.]  OF  PENNSYLVANIA.  43 

[Gray  v.  Wilson.] 

sible.  This  is  an  issue  to  try  facts  to  enable  the  court  to  make  ap- 
propriation ;  but  if  we  were  trying  the  replevin,  the  offer  would  be 
inadmissible." 

It  is  true  that  replevin  being  in  form  an  action  for  a  tort  in  seizing 
the  plaintiff's  goods,  it  has  been  held  I  hat  in  this  action  a  set-offis  inad- 
missible: though  (he  English  courts  have  been  disposed  to  go  as  far  as 
they  could  to  allow  it,  and  have  permitted  deductions  for  taxes  and 
ground  rent,  paid  by  the  tenant.  But  the  doctrine  seems  inapplica- 
ble to  this  case.  The  proceeding  was  a  feigned  issue  to  try  the  rights 
of  the  parties,  under  the  general  power  given  by  the  act  of  assembly 
of  1827,  authorizing  the  courts  to  distribute  moneys  raised  by  execu- 
tion according  to  law  and  equity.  The  issue  is  but  a  form  to  attain 
this  object,  and  ought  to  be  made  subservient,  to  the  justice  of  the 
case,  neither  party  being  allowed  to  take  the  other  by  surprise.  But 
the  action  here  was  in  form  an  action  of  debt;  and  in  debt  or  cove- 
nant for  rent,  a  set-offis  admissible.  We  think,  therefore,  that  the 
court  was  not  warranted  in  rejecting  this  and  the  subsequent  evidence 
to  the  same  effect  for  the  reasons  they  assigned. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Alexander  and  Carothers,  for  plaintiffs  in  error,  argued  that  the 
former  distress  and  replevin  precluded  the  recovery  of  the  same  rent 
in  this  form  :  Woglam  v.  Cowperthwaite,  2  Doll.  68  ;  Frey  v.  Lee- 
per,  Ibid.  131  ;  1  Bro.  Cha.  427  ;  6  Bac.  M.  34.  And  that  the  set- 
off  was  admissible :  6  Bac.  Jib.  83  ;  Bui.  Nisi  Prius  181  ;  1  Black. 
Rep.  204;  4  Burn,  fy  East  513. 

Watts,  for  defendant  in  error,  admitted  that  there  was  error  in  dis- 
allowing the  set-off;  but  contended  on  the  other  two  points  that 
the  court  below  was  right. 


Gram's  Appeal. 

Every  intendment  of  fact  is  to  be  made  in  support  of  a  judgment  of  the  court 
of  common  pleas. 

In  a  joint  action  of  debt  against  two,  arbitrators,  to  whom  the  cause  was  re- 
ferred, reported  against  one  defendant,  and  in  favour  of  the  other,  from  which 
there  was  no  appeal.  Upon  a  sale  of  the  defendant's  real  estate,  against  whom 
the  award  was  made,  and  the  money  being  brought  into  court  for  appropriation, 
it  was  held,  that  the  plaintiff  was  entitled  to  have  the  amount  of  the  judgment  out 
of  the  money  in  court,  although  a  writ  of  error  was  pending,  upon  which  the 
yalidity  of  the  judgment  would  be  tried. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Dau- 
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phin  county,  appropriating  the  proceed  sof  the  sale  of  the  real  estate 
of  Frederick  Gram. 

The  judgment  upon  which  the  money  was  claimed  in  this  case,  was, 
Jacob  KaufTman's  Executors  against  Frederick  Gram  and  Samuel 
Bossier.  Suit  to  September  term  1828,  referred  to  arbitrators  :  30ih 
of  December  1828,  report  filed,  finding  the  sum  of  1017  dollars 
due  by  Frederick  Gram  to  the  plaintiff,  and  "  no  cause  of  action  as 
to  Samuel  Bossier."  A  writ  of  error  issued  to  May  term  1834,  to 
remove  this  judgment  to  the  supreme  court.  And  the  only  question 
was,  whether  this  judgment  was  such  as  to  entitle  the  plaintiff  to  the 
money,  it  being  prior  to  all  others.  The  court  below  decreed,  that 
he  was  entitled  to  the  money,  and  the  subsequent  judgment  creditors 
appealed. 

Harris,  for  appellant. 
Jtf'Conracfc,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  judgment  is  not  to  be  reversed  at  random,  or 
for  suspicion  of  error.  Where  it  may  be  erroneous  or  not,  according 
to  the  existence  of  circumstances  which  do  not  appear,  every  intend- 
ment  of  fact  is  to  be  made  in  support  of  it.  The  error  imputed  to 
this  award,  which  stands  as  a  judgment  before  us,  is,  that  the  liabi- 
bility  of  the  defendants  has  been  severed,  though  the  action  is  on  a 
joint  bond.  Undoubtedly  an  action  is  maintainable  on  a  joint,  con- 
tract but  by  proof  of  a  responsibility  valid  and  joint  in  its  creation  ; 
and  a  plaintiff  who  counts  on  a  joint  obligation  fails  in  his  action,  on 
the  principle  of  variance,  by  failing  to  show  that  all  the  obligors  were 
originally  bound.  Laying  a  joint  contract,  he  subjects  himself  to  the 
necessity  of  proving  a  joint  contract,  though  one  of  the  defendants 
may  have  been  subsequently  absolved  from  it.  Even  the  infancy  of 
a  joint  obligor,  avoiding  as  it  does  his  act,  when  it  would  subject  him 
to  a  penalty,  makes  the  obligation  but  the  bond  of  him  who  had  ca- 
pacity to  bind  himself,  and  raises  an  obstacle  to  a  joint  action  on  it, 
not  to  be  surmounted  by  a  nolle  prosequi,  which  legitimately  disposes 
of  no  more  than  a  subsequent  personal  abscision  from  the  contract. 
By  the  English  common  law,  the  infancy  of  a  joint  defendant  may 
be  successfully  employed  to  defeat  an  action,  even  of  assumpsit, 
though  the  promise  of  an  infant  be  not  void,  but  voidable;  and  this, 
it  would  seem,  because  the  act  of  avoidance  is  supposed  to  operate 
retrospectively.  The  law  is  held  more  consonantly  to  reason  and  con- 
venience by  the  supreme  court  of  New  York,  as  it  will  eventually  be, 
perhaps,  by  every  court  elsewhere.  To  bring  an  action  securely 
under  the  British  rule,  the  plaintiff  must  make  an  accurate  estimate 
of  the  age  of  each  defendant,  of  whose  infancy  he  may  know  or  sus- 
pect nothing,  as  the  fact  lies  peculiarly  within  the  knowledge  of  him 
whose  privilege  it.  is,  and  whose  province  it  therefore  seems  to  be  to 
assert  it.  If  such  then  be  the  province  of  the  infant,  the  plaintiff 
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could  maintain  neither  a  joint  nor  a  several  action,  allowing  to  the 
fact  of  infancy  the  effect  of  avoiding  the  contract  from  the  beginning, 
by  relation,  as  it  might  be  urged  or  withheld,  to  make  the  promise  a 
joint  or  several  one,  as  the  exigences  of  the  defence  should  require. 
If,  on  Hie  other  hand,  such  were  the  province  of  the  plaintiff,  he  would 
not  only  maintain  the  fact  under  the  burthen  of  unequal  facilities,  in 
regard  to  proof,  but  compel  the  infant  to  avail  himself  of  his  privilege, 
and  perhaps  contrary  to  his  wishes,  though  it  is  more  consistent  with 
the  truth  of  the  case  to  consider  the  contract  as  avoided,  in  respect  to 
him,  but  from  the  signification  of  his  election  to  have  it  so,  than  to 
consider  it  as  having  been  void  from  the  beginning,  which  it  actually 
was  not.  It  therefore  seems  to  be  time  enough  in  a  joint  action,  on 
a  contract  voidable  in  part  by  one  of  the  defendants,  to  dispose  of  the 
allegation  of  infancy  when  it  has  come  from  the  other  side,  and  then 
only  as  a  ground  of  personal  discharge,  brought  into  effective  opera- 
tion, for  the  first  time,  by  the  election  of  the  infant,  and  consequently 
as  not  going  to  the  action  of  the  writ.  From  a  bond,  however,  there 
is  no  legal  discharge,  at  present  recollected,  which  at  the  same  time 
affirms  the  original  validity  of  the  contract,  but  a  certificate  of  bank- 
ruptcy, which  has  ceased  tooccur  here, as  our  bankrupt  laws  have  long 
been  repealed.  But  in  equity,  a  surety  is  frequently  discharged  for 
matter  subsequent  to  the  obligation,  while  the  principal  remains  bound; 
and  this  matter,  though  not  an  impediment  to  the  recovery  of  judg- 
ment at  law,  may  by  our  practice  be  set  up  as  a  separate  personal  de- 
fence to  an  action  on  the  instrument.  Where,  therefore,  a  surety  is 
shown,  in  the  course  of  a  trial  by  a  jury,  to  be  cut  loose  from  his  obli- 
gation by  the  negligence  of  the  plaintiff,  the  proper  course  is  to  re- 
linquish the  pursuit  of  him  by  &  nolle  prosequi,  and  proceed  against 
the  principal.  Now,  as  there  were  no  pleadings  before  the  arbitra- 
tors, we  are  not  sure,  and  therefore  cannot  say,  that  these  defendants 
did  not  stand  in  the  relation  of  principal  and  surety ;  and  all  that  is 
wanting  to  make  the  award  consistent  with  form,  is  the  entry  of  a 
nolle  prosequi.  But  we  are  not  to  look  for  technical  congruity  in  the 
proceedings  of  arbitrators.  Where  they  happen  to  be  independent 
instruments  of  judicial  administration,  the  most  that  can  be  expected 
from  them  is  the  substance  of  justice  without  its  forms.  Even  if  a 
nolle  prosequi  could  be  formally  entered  before  arbitrators,  which  may 
be  doubted,  yet,  as  they  are  not  bound  to  common  law  forms  in  giv- 
ing effect  to  common  law  responsibilities,  the  personal  discharge  of  a 
joint  defendant,  by  the  terms  of  the  award,  is  but  equivalent  in  sub- 
stance to  a  discharge  of  him  by  the  act  of  the  plaintiff.  The  most 
that  can  be  said  of  it  is,  that  it  exhibits  an  apparent  incongruity  in 
the  proceedings,  which  however  is  insufficient  to  overturn  an  award 
that  may  be  superior  to  exception  on  the 
Judgment  and  execution  affirmed. 
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Henry  against  Oves.  £ 

In  an  action  to  recover  a  book  account,  proof  that  the  defendant  drew  a  check 
on  a  bank  in  favour  of  the  plaintiff  or  bearer,  together  with  the  books  of  the 
bank,  showing  that  a  check  was  credited  on  the  same  date,  for  the  same  amount, 
to  the  plaintiff',  should  be  received  in  evidence. 

Under  what  circumstances  a  book  of  accounts  between  the  parties  to  a  suit 
may  be  given  in  evidence,  and  the  effect  of  an  account  made  out  by  one  party 
and  delivered  to  the  other,  and  retained  by  him  with  or  without  objection,  is 
here  considered. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt,  on  book  account  by  Abraham  Oves, 
surviving  partner  of  Jacob  Miller,  against  the  administrators  of  Gawin 
Henry  deceased,  in  which  the  following  evidence  gave  rise  to  the 
points  determined. 

Peter  Miller,  being  duly  sworn,  said  :  "  This  is  the  book  of  original 
entries  of  Oves  and  Miller.  I  was  clerk  of  that  firm"  (upon  which 
the  account,  was  given  in  evidence,  except  cash  entries).  The  plain- 
tiff then  offered  an  account  produced  by  defendants  on  notice.  Peter 
Miller  further  said,  "I  was  present  whenthis  account  was  made  out. 
It  was  delivered  to  Gawin  Henry ;  he  said  he  would  take  it  home 
and  examine  it.  He  came  afterwards  and  sold  plaintiff  some  cheese. 
He  frequently  afterwards  said  he  would  pay  the  account  delivered  to 
him,  but  never  did.  I  lived  with  Oves  until  1826.  I  heard  Oves 
ask  Henry  for  the  account  within  three  years  previous  to  1828,  and 
Henry  said  he  would  pay  it.  Oves  at  length  said  he  would  sue  him." 

The  defendant  then  called  Joel  Bailey,  who  said:  "I  had  to  get 
fifty  cords  of  wood  from  Gawin  Henry ;  did  not  get  it  till  1820.  Oves 
&  Miller,  and  Henry  met  and  squabbled  about  settlement.  Henry 
told  them  he  did  not  owe  them  a  cent;  they  might  sue  him  as  soon 
as  they  pleased.  This  was  about  October  1820.  He  said  they 
were  in  his  debt.  They  wanted  wood  of  him.  This  wood  they 
wanted  was  on  some  contract  with  Henry.  Henry  said  he  had  given 
them  more  wood  than  he  was  to  give  them.  He  said  he  had  deli- 
vered it  at  the  time  agreed  on.  They  said  he  had  not.  They  talked 
about  other  accounts,  and  Henry  said  he  did  not  owe  them  a  cent; 
ihey  might  sue  him  as  soon  as  they  pleased,  and  then  they  would 
have  a  fair  settlement." 

The  defendant  then  further  offered  to  prove  a  check  in  the  follow- 
ing words: 

"$60  00.  April  1,  1818. 

"  Cashier  of  the  Harrisburg  Bank,  pay  Abraham  Oves  or  bearer 
60  dollars. 

"  GAWIN  HENRY." 
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Which  check  was  paid  and  cancelled  at  the  Harrisburg  Bank, 
accompanied  with  the  testimony  of  the  first  teller  in  the  said  bank, 
that  a  60  dollar  check  is  credited  in  the  scratcher  or  cash  book  of 
said  bank  to  the  credit  of  Abraham  Oves,  on  the  1st  of  April  1818, 
and  that  no  other  check  on  that  bank  for  60  dollars  was  paid  on  that 
day  to  any  other  person;  accompanied  with  the  proof  of  the  hand- 
writing of  Gawin  Henry,  to  which  the  plaintiff  objected,  and  the 
offer  was  overruled  by  the  court;  to  which  opinion  of  the  court  the 
defendant  excepted. 

The  plaintiff  then  on  his  part  offered  a  book  concerning  certain 
wood,  with  proof  of  settlement  between  plaintiff  and  Gawin  Henry, 
to  explain  and  rebut  Bailey's  testimony,  which  was  objected  to  by 
the  defendant  as  irrelevant,  and  the  objection  overruled  by  the  court; 
to  which  opinion  of  the  court  the  defendant  excepted. 

H.  Mricks,  for  plaintiff  in  error,  cited,  Patton  v.  Ash  et  al.,  7  Serg. 
fy  Rawle  125;  3  Esp.  R.  196;  Weilder  v.  Farmer's  Bank  of  Lan- 
caster, 11  Serg.  fy  Rawle  134  ;  Coe  v.  Hutton,  1  Scrg.  fy  Rawle  398; 
Kendall  v.  Lee,  2  Penns.  Rep.  482  ;  Philadelphia  Bank  v.  Officer,  12 
Serg.  fy  Rawle  49  ;  1  Stark.  Ev.  319. 

.M'Conmcfc,  for  defendant  in  error,  cited,  1  Stark.  Ev.  298;  2 
Sound.  PI.  Ev.  748 ;  Commonwealth  v.  Woelper,  3  Serg.  fy  Rawle 
32;  Fleming  et  al.  v.  Wallace,  2  Yeates  120;  1  Phil.  Ev.  337. 

i 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — A  witness  was  called  who  proved  a  book  of  original 
entries,  which  was  given  in  evidence,  except  entries  of  cash,  though 
no  small  part  of  it  is  composed  of  items,  such  as  have  not  been  the 
subject  of  proof  by  a  book  of  original  entries ;  no  exception  was  taken 
however.  The  plaintiff  then  proved  notice  to  the  defendant  to  pro- 
duce a  copy  of  this  account  furnished  in  1820,  and  on  the  production 
of  it,  that  was  read  by  the  plaintiff.  Defendant  then  called  a  wit- 
ness who  proved,  that  in  1820,  Gawin  Henry,  then  alive,  denied  the 
justice  of  this  account,  said  he  did  not  owe  the  plaintiffs  a  cent,  and 
told  them  to  sue  him,  and  that  they  were  in  his  debt. 

After  some  witnesses  were  called,  and  proof  given  about  particular 
items,  the  defendant  offered  a  check  in  the  following  words  : 

"April  1,1818. 

"  Cashier  of  Harrisburg  Bank,  pay  Abraham  Oves  or  bearer 
60  dollars. 

"  GAWIN  HENRY." 

Together  with  proof  that  it  was  paid  at  the  Harrisburg  BaNk ; 
and  the  testimony  of  the  first  teller  of  the  said  bank,  that  a  60  dollar 
check  is  credited  in  the  scratcher  or  cash  book  of  said  bank  to  the 
credit  of  Abraham  Oves,  on  the  1st  of  April  1818,  and  that  no  other 
check  for  60  dollars  was  paid  on  that,  day  to  any  other  person;  ac- 
companied with  proof  of  the  signature  to  it,  as  the  handwriting  of 
Gawin  Henry. 
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The  offer,  like  many  other  things  in  this  record,  is  not  the  most 
explicit :  it  does  not  slate  whether  the  first  teller,  whose  testimony 
was  offered,  was  ihe  person  who  made  the  entries  in  the  cash  book. 
The  whole  was  objected  to  and  rejected,  and  exception  taken  ;  and 
the  matter  was  argued  here  on  the  ground,  that  the  whole  offer  was 
inadmissible,  even  if  the  clerk  who  made  the  entries  was  called  to 
prove  them,  as  being  an  entry  by  a  third  person,  and  no  evidence 
between  these  parlies. 

The  question  is  one  of  some  difficulty,  and  perhaps  in  some  re- 
spects of  novelty.  In  the  Philadelphia  Bankv.  Officer,  12  Serg.  fy 
Rawle  49,  we  have  a  case  in  which  there  was  an  offer  to  read  the 
books  of  the  Bank  of  Washington,  as  evidence  between  these  parties: 
they  were  rejected,  and  the  decision  of  the  court  sustained.  After- 
wards the  bank  book  of  the  defendant  with  the  Washington  Bank, 
produced  on  notice,  was  given  in  evidence,  and  it  seems  to  be  con- 
ceded by  the  counsel  and  court,  that  if  the  bank  book  of  the  defend- 
ant had  been  offered  before  or  together  with  the  books  of  the  Bank 
of  Washington,  the  decision  ought  to  have  been,  to  admit  them. 
The  check  of  the  same  date  and  amount,  with  the  fact,  that  on  that 
day  a  check  for  60  dollars  was  credited  to  A.  Oves,  and  that  no 
other  check  of  that  precise  amount  was  paid  by  the  bank  on  that  day, 
makes  a  case  which  ought  to  have  gone  to  the  jury,  as  some  evi- 
dence that  so  much  was  paid  by  the  defendant  to  the  plaintiff  at  that 
time;  liable,  however,  to  be  rebutted  by  evidence  on  the  other  side. 
Let  it  be  distinctly  understood,  that  we  do  not  decide  that,  a  check  to 
a  man  or  bearer  is  of  itself  evidence  of  a  payment  to  that  man  ;  nor 
that  the  entry  in  the  books  of  a  bank,  of  itself,  without  other  evi- 
dence, is  to  be  admitted  as  proof  between  third  persons;  but  that  it 
may  become  so,  aided  by  parol  or  written  proof  connecting  such  entry 
with  the  parties.  So  in  other  cases  :  A  sues  B  for  money,  B  offers 
proof  that  C  paid  money  to  A  ;  this  is  no  evidence,  but  may  become 
so  by  proof  that  C  paid  it  to  A  at  the  request  of  or  on  the  order  of 
B,  and  in  fact  that  it  was  a  payment  by  B  to  A,  through  the  hands 
of  C. 

This  subject  has  engaged  the  attention  of  other  courts  and  of  wri- 
ters on  the  law  of  evidence.  In  Nicholl  v.  Webb,  8  Wheat.  326,  we 
find  the  following  as  the  opinion  of  the  supreme  court  of  the  United 
States  :  "We  think  it  a  safe  principle,  that  memoranda  made  by  a 
person  in  the  ordinary  course  of  his  business,  of  acts  or  matters  which 
Ins  duty  in  such  business  requires  him  to  do  for  others,  in  case  of  his 
death,  are  admissible  as  evidence  of  the  acts  or  matters  so  done. 
The  handwriting  of  such  person  being  proved,  if  he  is  dead,  or  out 
of  the  state,  or  he  being  produced  for  cross-examination,  if  within 
reach  of  the  process  of  the  court ;  liable,  however,  to  be  impugned 
by  other  evidence,  or  to  be  rebutted  by  any  presumptions  or  facts 
which  diminish  its  weight."  See  also  3  Esp.  Rep.  398  ;  1  Stark. 
Ev.  318,  319. 

To  understand  the  next  bill  of  exceptions,  we  must  go  back  and 
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state  the  circumstances  under  which  the  question  arose.  The  plain- 
tiff had  given  notice  to  the  defendant  to  produce  a  copy  of  the  plain- 
tiff's account,  made  out  and  delivered  to  the  defendant  as  the  plain- 
tiff alleged  in  1820,  and  this  was  produced  and  read  by  the  plaintiff, 
under  the  idea  that  an  account  against,  a  party  rendered  to  him  and 
retained,  and  no  objection  made  to  it,  was  an  admission  of  the  cor- 
rectness of  the  account,  and  superseded  the  necessity  of  other  proof 
of  any  of  the  items.  Without  disputing  the  existence  or  correctness 
of  this  rule,  (which  in  many  cases,  when  applied  to  common  farmers 
or  mechanics  not  accustomed  to  regular  accounts,  may  produce 
great  injustice,  and  ought  to  be  received  with  some  restriction)  the 
defendant  called  a  witness  who  proved,  that  in  the  autumn  of  1820, 
and  soon  after  the  account  purported  to  have  been  made  out  and 
delivered,  Gawin  Henry,  and  Oves  &  Miller  met  in  presence  of  the 
witness,  "  and  squabbled  about  settlement.  Henry  told  them,  he  did 
not  owe  them  a  cent,  they  might  sue  him  as  soon  as  they  pleased ; 
this  was  in  October  1S20."  On  his  cross  examination,  witness  said, 
"  they  wanted  wood  of  him;  this  wood  they  wanted  was  on  some 
contract  with  Henry ;  Henry  said  he  had  given  them  more  wood 
than  he  was  to  give  them  ;  he  said  he  had  delivered  ii  at  the  time 
agreed  on  ;  they  said  he  had  not ;  they  talked  about  other  accounts, 
and  Henry  said  he  did  not  owe  them  a  cent ;  they  might  sue  him  as 
soon  as  they  pleased,  and  then  they  would  have  a  fair  settlement.'* 
The  plaintiff  then  offered  a  book  concerning  certain  wood,  with  proof 
of  settlement  between  the  plaintiff  and  Gawin  Henry,  to  explain  and 
rebut  Bailey's  testimony  :  objected  to,  and  objection  overruled  and 
excepted. 

I  do  not  find  enough  in  the  cause  to  say  whether  there  was  error 
in  admitting  this  testimony.  If  the  conversation  at  which  Bailey 
was  present,  related  to  the  wood  account  alone,  and  that  could  be 
proved  by  production  of  the  books  containing  the  wood  account,  and 
proof  that  it  had  been  all  settled,  it  was  one  thing.  If  the  conver- 
sation witnessed  by  Bailey  referred  to  the  wood  account  and  other  ac- 
counts, if  it  referred  to  the  very  account  now  in  suit,  it  was  another. 
And  I  do  not  see  how  the  court  could  decide  on  the  matter  ;  it  was 
parol  evidence ;  we  have  not  the  charge  of  the  court  to  the  jury, 
and  I  do  not  suppose  there  was  error  in  it.  If  the  jury  believed  the 
denial  of  Henry  of  the  justice  of  the  plaintiff's  account,  related  solely 
to  the  wood  account,  then  by  the  general  rule,  the  acceptance  of  the 
plaintiff's  account  sued  for  in  this  suit,  and  retaining  it,  and  no  ob- 
jection to  it,  would  amount  to  an  admission  that  it  was  correct.  But 
if  the  denial  of  the  justice  of  the  plaintiff's  account  related  to  the  ac- 
count now  in  suit,  or  to  it  and  the  wood  account  both,  then  it  does 
not  come  within  the  rule,  and  it  is  not  an  account  received  and  re- 
tained, and  no  objection  made  to  it ;  it  would  be  an  account  re- 
ceived and  objected  to  and  denied  :  no  case  says  the  ejection  must 
be  in  writing.  If,  then,  it  was  objected  to  and  denied,  the  plaintiff 
can  only  recover  such  parts  of  the  account  as,  being  subject  of  book 
iv. — c 
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account,  are  proved  by  the  books  and  such  other  items  as  are  estab- 
lished by  legal  proof;  and  he  will  derive  no  support  to  his  claim  from 
having  delivered  a  copy  of  the  account  to  the  defendant's  intestate  ; 
all  of  which  must  be  decided  by  the  jury;  as  well  as,  whether  the 
testimony  takes  the  case  out  of  the  statute  of  limitations. 

If  the  jury  believe  that  the  testimony  proves  a  promise  to  pay 
within  six  years,  yet  that  promise  only  covers  such  part  of  the  ac- 
count as  is  supported,  as  justly  due,  by  other  proof,  evidence  that 
a  man  promised  to  pay  a  book  account  due  more  than  six  years  before, 
unless  the  books  were  before  the  parties,  and  the  promise  is  proved 
to  be  made  with  reference  to  that  precise  sum,  will  not  enable  the 
plaintiff  to  recover  more  than  is  proved  by  legal  evidence  was  due 
when  the  promise  was  made. 

But  on  the  first  bill  of  exceptions,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Wood  against  Hummel. 

An  obligation  of  two'[individuals,  by  which  "  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  and  every  of  them,  firmly  by  these  presents,"  is 
joint  and  several. 

THIS  was  an  action  of  debt  on  bond  by  David  Hummel  against 
the  administrators  of  Nicholas  B.  Wood  deceased,  who  was  co-obli- 
gor with  George  Pearson.  The  only  question  which  arose  in  the 
cause  was,  whether  the  bond  on  which  suit  was  brought  was  several, 
upon  which  an  action  could  be  maintained  against  the  representa- 
tives of  a  deceased  co-obligor  in  the  lifetime  of  the  other  obligor. 
The  bond  was  in  these  words  : 

"  Know  all  men  by  these  presents,  that  we,  George  Pearson  and 
N.  B.  Wood,  both  of  the  borough  of  Harrisburg,  Dauphin  county, 
and  Pennsylvania,  are  held  and  firmly  bound  unto  David  Hummel 
of  the  same  place,  in  the  sum  of  400  dollars,  in  real  specie  of  gold  or 
silver,  lawful  and  current  money  of  the  United  States,  to  be  paid  to 
the  said  David  Hummel,  or  to  his  certain  attorney,  executors,  admi- 
nistrators or  assigns ;  to  which  payment,  well  and  truly  to  be  made 
and  done,  we  bind  ourselves,  our  heirs,  executors  and  administra- 
tors, and  every  of  them,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  the  26th  day  of  December,  A.  D.  1829. 

"The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
George  Pearson  and  N.  B.  Wood,  their  heirs,  executors  and  adminis- 
trators, or  any  of  them,  shall  and  do  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  above  named  David  Hummel,  or  to  his  certain  at- 
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torney,  executors,  administrators  or  assigns,  the  just  and  full  sum  of 
200  dollars,  with  lawful  interest  from  date,  money  aforesaid,  on  or 
before  the  26th  day  of  December,  in  the  year  of  our  Lord  1830,  with- 
out fraud  or  further  delay,  then  the  above  obligation  to  be  void  and 
of  none  effect,  or  else  to  be  and  remain  in  full  force  and  virtue." 

The  court  (Blythe,  president)  instructed  the  jury  that  the  bond 
was  joint  and  several,  and  the  plaintiffs  were  therefore  entitled  to 
their  verdict,  and  they  found  accordingly. 

/.  .#.  Fisher,  for  plaintiff  in  error,  cited,  Moser  v.  Libenguth,  1 
Rawle  255;  2  Rawle  428. 

Mricks,  contra,  cited,  Geddes  v.  Hawke,  10  Serg.  <£•  Rawle  S3; 
Besore  v.  Potter,  12  Serg.  fy  Rawle  154. 

PER  CURIAM. — Perhaps  an  unreasonable  effect  has  been  given  to 
trifling  words  of  severance  in  cases  like  the  present,  particularly  in 
Geddes  v.  Hawke  and  Moneugh  v.  Butler,  where  words  binding 
heirs,  executors  and  administrators,  and  "eac/i"  of  them,  were  held 
to  work  a  severance,  though  they  are  such  as  are  used  when  there 
is  but  one  obligor.  It  is  however  too  late  to  recede,  particularly  in  a 
case  like  the  present,  which  is  the  exact  counterpart  of  Besore  v. 
Potter,  12  Serg.  fy  Rawle  154.  On  the  authority  of  that  case  we 
hold  the  bond  before  us  to  be  joint  and  several. 

Judgment  affirmed. 


Griffith  against  Eshelman. 

A  defendant  having  cross-examined  a  plaintiff's  witness  on  subjects  irrelevant 
to  the  issue,  will  not  be  permitted  to  give  evidence  that  the  witness  testified 
falsely  on  those  subjects. 

If  a  judgment  for  a  defendant  be  reversed,  for  error  which  occurred  on  the 
trial,  and  it  appear  that  the  plaintiff's  declaration  contains  no  cause  of  action, 
a  venire  facias  de  novo  will  not  be  awarded. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  a  qui  tarn  action  by  John  Griffith  against  Jacob  Eshel- 
man for  taking  usurious  interest.  On  the  trial  of  the  cause  the  de- 
fendant cross-examined  a  witness  of  the  plaintiff  on  subjects  which 
were  irrelevant  to  the  issue,  and  then  offered  evidence  to  prove  that 
the  witness  had  testified  falsely  on  those  subjects  ;  the  evidence  was 
received  and  the  plaintiff  took  a  bill  of  exceptions.  On  this  ground 
the  judgment  of  the  court  below  was  reversed ;  and  upon  an  exami- 
nation of  the  plaintiff's  declaration,  it  appeared  that  there  was  no 


52  SUPREME  COURT  [Harrubwrg 

[Griffith  v.  Eshelman.] 

cause  of  action  set  out  in  it.     The  question  then  arose  whether  this 
court  would  award  a  venire  facias  de  novo. 

Eastburn  and  JVbrns,  for  plaintiff  in  error,  on  the  point  arising  out 
of  the  bill  of  exceptions,  cited,  1  Phil.  Ev.  209;  1  Slark.  Ev.  134; 
3  Stark.  Ev.  1739,  1753,  1754;  1  Wash.  C.  C.  Rep.  413;  2  Gall. 
53 ;  2  Camp.  JV.  C.  638. 

Hopkins,  for  defendant  in  error,  on  the  first  point,  cited,  Gilb.  Ev. 
153;  Pcake's  Ev.  197  ;  1  Phil  Ev.  228 ;  Cameron  v.  Montgomery, 
13  Serg,  fy  Rawle  128.  And  that  a  venire  facias  de  novo  ought  not 
to  be  awarded  :  4  East  502  ;  Plowd.  66;  Grasser  v.  Eckert,  1  Sinn. 
575;  6  Serg.  fy  Rawle  295;  14  Serg.  fy  Rawle  200;  1  Bro.  Rep. 
250  ;  Miller  v.  Ralston,  1  Serg.  fy  Rawle  309  ;  Ebersole  v.  Cook,  5 
Binn.  51;  I  Penns.  Prac.  277  ;  8  Serg.  fy  Rawle  135  ;  Ibid.  573  ; 
5  Serg.  fy  Rawle  351 ;  3  Serg.  fy  Rawle  144;  4  Serg.  $  Rawle  396; 
1  Salk.  262,  401,  pi.  8  ;  1  Roll.  Jib.  774,  pi.  1. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  a  qui  tarn  action  in  debt,  commenced  in 
the  district  court  of  Lancaster  county,  by  the  plaintiff  in  error,  to 
recover  a  penalty  for  taking  usurious  interest  upon  a  loan  of  500  dol- 
lars made  by  the  defendant  to  Thomas  Griffith,  the  father  of  the 
plaintiff,  for  the  space  of  one  year  from  the  3d  day  of  January  1822, 
in  violation  of  the  act  of  assembly. 

On  the  trial  of  the  cause,  after  evidence  had  been  given  by  the 
plaintiff  showing  that  the  repayment  of  the  money  lent  by  the  de- 
fendant to  Thomas  Griffith,  for  which  it  was  alleged  the  illegal  in- 
terest was  taken,  had  been  secured  by  a  judgment  bond  given  by 
Griffith  to  the  defendant,  dated  on  the  3d  of  January  1822,  for  530 
dollars,  payable  with  interest  thereon  in  one  year  from  that  date, 
upon  which  judgment  had  been  entered  and  a  lien  thereby  created 
for  the  amount  upon  the  real  estate  of  Griffith,  subject,  however,  to 
a  prior  judgment  of  1000  dollars  against  him  for  money  previously 
borrowed  of  the  defendant;  that  under  this  latter  judgment,  and  after 
the  530  dollars  had  become  payable,  the  real  estate  of  Griffith,  the 
debtor,  having  been  seized  and  taken  in  execution,  was  sold  by  the 
sheriff,  and  out  of  the  money  arising  therefrom  both  judgments 
were  paid  to  the  defendant :  the  plaintiff  produced  his  father, 
Thomas  Griffith,  to  prove  the  usury,  who  after  being  examined  in 
chief,  upon  his  cross-examination  in  answer  to  interrogatories  put  to 
him  by  the  defendant's  counsel  testified,  among  other  things,  that 
"  he  did  not  say  that  if  the  sale  (meaning  the  sheriff's  sale  of  his 
real  estate)  was  put  off  to  another  day  that  he  would  raise  the  mo- 
ney; and  that  Jacob  Eshelman  did  not  agree  at  his  request  to  put  off 
the  sale  ;"  and  again,  that  "  George  Phillips  was  not  engaged  to 
buy  in  the  property  for  his  (witness's)  daughter  Beulah,  nor  for 
any  of  the  family  ;  he  bought  it  in  for  himsetf  and  owns  it  yet ;  he 
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(witness)  moved  to  set  aside  the  sheriff's  sale  because  he  thought  it 
was  sold  too  low — that  was  the  only  ground." 

After  the  plaintiff  had  closed  his  testimony,  the  defendant,  in  order 
to  contradict  and  discredit  Thomas  Griffith,  the  witness  for  the  plain- 
tiff, in  what  he  testified  to  as  recited  above,  offered  to  prove  by  William 
Lechler,  then  deputy  sheriff,  that  at  a  time  when  the  real  estate  of 
Thomas  Griffith  was  about  to  be  sold  by  the  sheriff  at  the  suit  of  the 
defendant,  Jacob  Eshelman,  previously  to  the  time  when  it  was  actu- 
ally sold,  Thomas  Griffith  asked  for  time,  saying  that  he  would  raise 
the  money  if  he  had  some  time  ;  and  that  Jacob  Eshelman  accord- 
ingly gave  him  the  indulgence  he  asked  for,  and  that  no  sale  was 
then  made:  and  further  to  read  in  evidence  an  affidavit  made  by 
Thomas  Griffith,  the  witness,  after  the  sale  of  his  real  estate  had  taken 
place,  which  was  filed  in  the  prothonolary's  office  and  made  the 
foundation  of  a  rule  to  set  the  sale  aside;  in  which  he  stated,  among 
other  things,  that  George  Phillips,  who  had  been  returned  by  the 
sheriff  as  the  purchaser  of  the  property,  "  told  him  that  he  had  not 
made  the  purchase  for  himself,  but  that  he  intended  it  for  the  wit- 
ness's daughter  Beulah,  and  that  the  title  should  be  made  to  her. 
That  he,  George  Phillips,  would  pay  for  the  property  find  take  a 
judgment  from  her  for  the  same,  £c.  The  said  George  Phillips  has 
since  refused  to  comply  with  his  said  promise,  and  insists  upon  having 
the  deed  made  to  himself,  inasmuch  as  he  would  thereby  have  a 
great  bargain  in  the  purchase,  and  thus  deprive  the  witness's  daugh- 
ter of  the  property  to  which  she  is  justly  entitled." 

This  testimony  was  objected  to  by  the  counsel  for  the  plaintiff,  as 
being  altogether  irrelevant  to  the  issue.  The  court  however  received 
it,  and  the  plaintiff's  counsel  excepted  thereto,  and  have  assigned  it 
for  error  here. 

It  is  proper  first  to  observe,  that  the  sale  of  Thomas  Griffith,  the 
witness's  real  estate,  was  not  made  under  the  judgment  for  the  money 
alleged  to  have  been  loaned  upon  usurious  interest,  but  upon  an  elder 
judgment,  at  the  suit  of  the  same  party.  The  sale,  therefore,  was 
not  otherwise  material  to  the  trial  of  the  issue  in  this  action,  than  to 
show  that  the  money,  said  to  be  loaned  upon  usurious  interest^  was 
repaid  by  the  witness  to  the  defendant.  Whether  the  witness  had 
ever  asked  the  defendant  to  postpone  the  sale,  alleging  that  he  would 
raise  the  money,  and  whether  the  defendant,  upon  such  request  made 
by  the  witness,  did  so  or  not,  were  facts  collateral  to  the  issue,  and 
altogether  distinct  from  it.  And  whether  George  Phillips  was  em- 
ployed to  buy  for  the  daughter  of  the  witness,  or  any  of  his  family, 
appears  to  me  to  have  been  equally  so.  Supposing-  them  to  have 
been  all  true,  they  were  not  facts  of  .such  a  nature  as  showed  a 
hostile  feeling  on  the  part  of  the  witness  towards  the  defendant,  and 
admissible  on  that  ground,  in  order  to  detract  from  his  credit.  Or  if 
the  witness  had  answered  to  all  these  questions  in  the  affirmative 
instead  of  the  negative,  as  he  did,  I  think  it  is  perfectly  clear  that 
they  would  have  been  wholly  irrelevant  to  the  matter  in  issue ;  be- 
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cause  they  would  not  in  the  slightest  degree  have  tended  to  prove  or 
disprove  the  commission  of  the  usury;  and  therefore  it  was  not  com- 
petent for  the  defendant,  on  his  cross-examination,  to  question  the 
witness  concerning  (hem.  If  such  a  course  were  to  be  tolerated,  for 
the  purpose  of  afterwards  impeaching  the  testimony  of  the  witness, 
by  contradicting  him  in  case  he  should  answer  in  the  negative,  it 
would  render  the  inquiry,  as  Mr  Starkie  very  justly  observes,  which 
ought  to  be  single  and  confined  to  the  matter  in  issue,  intolerably 
complicated  and  prolix,  and  cause  it  to  branch  out  into  an  indefinite 
number  of  collateral  issues.  1  Stark.  Ev.part2,  134,  135;  Spence- 
ley  v.  De  Willott,  7  East  109  ;  Odiorue  v.  Winkley,  2  Gall.  53. 

Besides  the  danger  of  rendering-  the  trial  of  a  cause  interminable 
by  such  testimony,  it  is  very  obvious  that  the  jury  may  likewise  be 
readily  and  greatly  misled  by  it,  and  induced  to  give  a  verdict  fraught 
with  the  highest  degree  of  injustice.  For  this  reason,  it  is  never  too 
late  to  arrest  it,  upon  objection  being  made  by  the  adverse  party. 
And  hence,  if  the  questions  as  to  collateral  facts  be  put  to  the  wit- 
ness, as  was  done  in  this  case,  for  the  purpose  of  discrediting-  his  testi- 
mony, and  they  are  answered  by  him,  his  answers  must  be  taken  as 
conclusive,  and  no  evidence  can  be  admitted  afterwards  to  contradict 
him.  1  Stark.  Ev.  part  2,  134,  135  ;  Harris  v.  Tippett,  2  Camp.  637; 
Rex  v.  Watson,  2  Stark.  JV.  P.  C.  157. 

The  rule  on  this  subject  lies  at  the  very  foundation  of  what  has 
ever  been  deemed  necessary  to  constitute  perjury.  The  matter 
falsely  testified  to,  must  be  material  to  the  issue;  otherwise,  no  per- 
jury has  been  committed  :  and  this  furnishes  an  additional  reason 
why  questions  relating  to  collateral  facts,  not  material  to  the  issue, 
ought  not  to  be  put  nor  answered,  since  the  witness,  although  he  wil- 
fully answers  them  untruly,  cannot  be  punished  for  it. 

It  will  be  found  that  all  our  rules  of  evidence,  which  have  been 
established  by  the  experience  and  wisdom  of  past  ages,  are  admirably 
adapted  to  the  investigation  of  truth,  and  at  the  same  time  to  the 
dispatch  of  business;  and  therefore  ought  ever  to  be  regarded  with  the 
most  strict  observance. 

The  judgment  of  the  district  court  is  reversed.  The  motion  for 
a  venire  facias  de  novo  is  held  over  for  further  discussion. 

The  prayer  of  the  plaintiff  in  error  for  a  venire  de  novo  is  objected  to 
by  the  defendant,  because  there  is  no  cause  of  action  whatever  set 
out  in  the  record  to  be  tried  :  that  the  plaintiff,  in  short,  from  his  own 
showing  in  his  declaration,  has  no  cause  of  action.  The  plaintiff, 
however,  alleges  that  he  has  a  good  cause  of  action,  of  which  he 
gave  evidence  on  the  trial  of  the  cause;  and  although  it  may  not  be 
set  forth  in  the  declaration  as  it  ought  to  be,  yet  if  the  record  be  re- 
mitted with  an  award  of  a  venire  de  novo,  he  can,  upon  application  to 
the  court  below,  have  his  declaration  amended  so  as  to  introduce 
into  it  the  cause  of  action  intended.  Its  being  a  qui  tarn  action,  and 
of  a  penal  character,  is  no  objection,  as  has  been  contended,  to  the 
amendment ;  for  in  Mace  qui  tarn  v.  Lovett,  5  Burr.  2833,  which 
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was  an  action  of  debt  brought  to  recover  a  penalty  for  usury,  alleged 
to  have  been  committed  by  the  defendant,  an  amendment  wag  al- 
lowed by  the  court  in  changing  the  sum  of  100  pounds  to  88  pounds, 
after  the  record  had  been  made  up,  carried  down  to  trial,  and  with- 
drawn by  the  plaintiff:  so  in  Jones  v.  Ross,  2  Doll.  143,  the  same 
principle  is  fully  recognized. 

It  may  be  observed,  however,  that  such  amendments  are  not  fa- 
voured where  much  time  has  elapsed  after  bringing  the  suit ;  and 
accordingly,  in  Goff  qui  tarn  v.  Popplewell,  2  Term  Rep.  707,  though 
the  pleadings  were  still  in  paper,  an  amendment  was  refused  because 
the  action  had  been  pending  for  four  years.     At  common  law,  in- 
deed, there  seems  to  be  no  distinction  in  permitting  amendments  to 
be  made,  whether  the  action  be  civil  or  penal.     2  Term  Rep.  708 ; 
Barber  v.   M'Henry,  6   Wend.  516;   Bonefield  qui  tarn  v.  Miller, 
2  Burr.  1099.     But  the  statutes  authorizing  amendments  of  the  re- 
cord itself  do  not  extend  to  criminal  prosecutions.     2  Burr.  1099. 
And  although  our  act  of  assembly  of  the  21st  of  March  1806  be 
applicable  to  penal  as  well  as  civil  actions,  yet  it  is  confined  to 
amendments  permitted  at  common  law,  which  consist  in  matters  of 
form  and  not  in  matters  of  substance  ;  and  hence,  in  the  Canal  Com- 
pany v.  Parker,  4  Yeates  363,  where  the  declaration  laid  that  the 
defendant  was  indebted  to  the  plaintiff  for  a  subscription  to  the  canal 
company,  with  interest,  it  was  held  that  an  additional  count  demand- 
ing the  penalty  of  five  per  cent  per  month,  under  the  act  incorporat- 
ing the  company,  could  not  be  allowed,  because  it  was  matter  of  sub- 
stance, and  therefore  not  within  the  provisions  of  the  act.     The  act, 
it  would  seem,  goes  no  further  in  altering  the  common  law  than  to 
render  an  application  to  amend  unobjectionable,  in  point  of  time,  by 
authorizing  it  to  be  made  on  the  trial  as  well  as  before,  which,  with- 
out its  aid,  could  not  be  done  after  the  trial  has  been  commenced ; 
Farmers'  and  Mechanics'  Bank  v.  Israel,  6  Serg.  fy  Rawle  294,  295 ; 
Wilson  v.  Hamilton,  4  Serg.  fy  Rawle  240 ;  and  likewise  in  mak- 
ing it  obligatory  on  the  court  to  allow  the  amendment  where  it 
comes  within  the  act,  or  otherwise  it  will  be  error  that  may  be 
reached  upon  a  writof  error.     Young  v.  The  Commonwealth,  6  Binn. 
88 ;  Clymer  v.  Thomas,  7  Serg.  <$•  Rawle  178  ;  Glasser  v.  Lowry, 
8  Serg.   fy  Rawle  498 ;  Maus  v.  Montgomery,  10  Serg.  fy  Rawle 
192;  Newlin  v.  Palmer,  11  Serg.  <$•  Rawle  101.     And  in  Mace  qui 
tarn  v.  Lovett,  5  Burr.  2833,  already  referred  to,  lord  Mansfield  said 
the  court  would  not  alter  the  charge  in  the  declaration,  which  was, 
that  the  defendant  had  taken  twelve  per  cent  upon   100  pounds, 
whereas,  in  fact,  cnly  88  pounds  were  actually  paid  ;  and  the  amend- 
ment asked  for  being  to  alter  the  sum  100  pounds  into  88  pounds, 
his  lordship  said  "  it  could  not  alter  the  charge,  but  would  merely 
reduce  the  sum  or  penalty  claimed  by  the  plaintiff."     But  in  the  case 
at  bar,  an  amendment  supplying  merely  a  want  of  form  would  be  of 
no  avail  to  the  plaintiff;  for  in  his  declaration  he  has  set  out  no  cause 
of  action  whatever ;  or,  perhaps,  more  properly  speaking,  he  has 
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shown  clearly  that  he  has  no  cause  of  action.  There  is  really  no 
want  of  form  in  the  declaration,  that  I  can  perceive.  The  plaintiff 
in  it  charges  the  defendant  with  having  received  30  dollars  from 
Thomas  Griffith,  upon  a  corrupt  and  usurious  contract,  to  forbear  for 
the  space  of  one  year  with  the  said  Thomas  Griffith  for  the  repay- 
ment of  the  sum  of  400  dollars,  lent  and  advanced  by  the  de- 
fendant to  the  said  Thomas  Griffith,  and  likewise  for  the  payment 
of  the  further  sums  of  45  dollars  interest,  owing  by  the  said  Thomas 
Griffith  to  the  defendant,  upon  an  obligation  of  1000  dollars  which 
he  held  upon  him,  and  55  dollars,  the  amount  of  a  note  drawn  by 
the  said  Thomas  in  favour  of  Benjamin  Breckbill,  who  transferred 
the  same  to  the  defendant,  making  in  all  five  hundred  dollars;  which 
said  30  dollars,  so  taken  and  received  by  the  defendant,  as  the 
plaintiff  avers  in  his  declaration,  exceeds  the  rate  of  six  pounds  for  the 
forbearing  of  100  pounds  for  one  year,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  The  statute  here  alluded 
to  prohibits  the  taking  of  more  than  six  per  cent  per  annum ;  but  ac- 
cording to  the  plaintiffs  own  showing  in  his  declaration,  Thomas 
Griffith  borrowed,  and  actually  received  from  the  defendant  400 
dollars  in  cash,  beside  45  dollars  interest,  which  he  owed  to 
him  upon  an  obligation  of  1000  dollars,  and  55  dollars,  the  amount 
of  the  note,  making  in  all  a  real  debt  of  500  dollars  which  Thomas 
Griffith  owed  to  the  defendant ;  and  for  forbearing  payment  of  this 
sum  for  the  space  of  one  year,  the  defendant  is  charged  with  having 
received  30  dollars,  which  is  precisely  six  per  cent  per  annum,  or  at 
the  rate  of  six  pounds  for  the  forbearance  of  100  pounds  for  the  space 
of  one  year  :  and  hence  it  appears  that  the  statute  against  usury  was 
not  violated  in  this  case  by  the  defendant. 

Now  according  to  the  doctrine  and  rule  laid  down  in  Ebersolw.  Krugg 
and  Wife,  5  Binn.  51,  the  amendment  which  it  would  be  necessary 
for  the  plaintiff  to  have  made  before  he  could  recover  in  this  action, 
is  such  as  he  has  no  right  to  claim.  In  that  case  Krugg  and  Wife 
were  the  plaintiffs  in  the  court  below,  and  had  joined  slander  of  the 
husband  with  slander  of  the  wife  in  the  declaration,  and  this  court  held, 
that  the  act  of  1806  did  not  extend  so  far  as  to  authorize  the  court 
to  permit  them  to  amend  by  striking  out  the  slander  of  the  husband, 
charged  in  the  declaration,  and  to  go  on  and  try  the  slander  against 
the  wife.  It  was  also  ruled  in  that  case,  that  even  if  the  plaintiffs 
below  could  have  obtained  the  amendment,  still  they  would  not  have 
been  entitled  to  a  venire  de  novo;  for,  as  the  court  said,  "the  object 
of  such  a  writ  is  to  submit  the  same  cause  to  the  consideration  of 
another  jury,  having  corrected  an  error  which  took  place  with  respect 
to  the  former  trial;  as  where  there  has  been  some  irregularity  in 
choosing  or  returning  the  jury,  or  where  there  has  been  error  in  law 
in  rejecting  competent  or  admitting  incompetent  evidence:  and  of 
late  the  same  remedy  has  been  extended  to  cases  where  entire  dam- 
ages have  been  assessed  on  several  counts,  some  of  which  are  bad, 
in  order  that  the  jury  may  have  an  opportunity  of  assessing  the  dam- 
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ages  on  each  count  severally."  But  surely  the  reason  for  declining 
to  grant  a  venire  de  novo,  in  the  case  under  consideration,  is  more  ob- 
vious and  much  stronger,  seeing  the  plaintiff  has  shown  by  his  decla- 
ration that  he  has  no  cause  of  action  at  all  to  be  tried,  than  it  was  in 
Ebersol  v.  Krugg  and  Wife,  where  the  plaintiffs  below  had  introduced 
two  distinct  causes  of  action  into  their  declaration,  one  of  which  was 
not  only  strictly  appropriate  to  the  nature  of  the  writ,  but  likewise 
to  the  parties  in  it.  Confining  ourselves  then  to  the  record,  which 
seems  to  be  the  approved  course,  and  perhaps  the  only  safe  one,  for 
reasons  upon  which  to  decide  whether  a  venire  de  now  shall  be  award- 
ed or  not,  it  is  evident  that  to  grant  one  in  this  case  could  answer  no 
other  purpose  than  to  vex  and  harass  the  defendant,  without  any 
chance  of  success  on  the  part  of  the  plaintiff;  for,  according  to  the 
case  of  Ebersol  v.  Krugg,  a  venire  de  novo  cannot  be  awarded  for  the 
purpose  of  trying  a  new  cause  of  action,  or  any  other  than  that  which 
appears  upon  the  record.  Besides,  it  seems  to  me  that  the  very  point 
presented  here,  in  this  case,  was  ruled  in  the  cases  of  Langer  v.  Par- 
ish, 8  Serg.  fy  Rawle  134  ;  Miller  v.  Ralston,  1  Serg.  fy  Rawle  309, 
and  Reed  v.  Collins,  5  Serg.  4"  Rawle  351,  where,  by  the  declaration 
in  each  of  these  cases,  it  appeared  that  the  cause  of  action  set  out 
therein  accrued  after  the  plaintiff  had  commenced  his  suit.  The 
counsel  for  the  defendants  in  error,  in  these  cases,  being  the  plain- 
tiffs below,  upon  the  reversal  of  the  judgments  by  this  court,  prayed 
a  venire  de  novo  to  be  awarded ;  with  a  view  to  have  another  trial 
after  obtaining  an  amendment  of  the  declarations,  by  altering  the 
dates  of  the  promises  and  making  them  prior  to  the  commencement 
of  the  actions  respectively,  and  doubtless,  too,  according  to  the  truth 
of  the  cases,  for  breach  of  which  the  actions  had  been  brought:  but 
the  court  refused  to  grant  a  venire  de  novo,  because  "it  appeared  from 
the  plaintiffs'  own  averment  that  there  was  no  cause  of  action  at  the 
time  the  suit  was  commenced."  The  circumstance  of  the  court  below 
having  committed  an  error  in  this  case  against  the  plaintiff  in  the 
course  of  the  trial,  is  not  sufficient  to  distinguish  it  from  the  cases 
just  cited,  and  to  take  it  out  of  the  rule  there  laid  down  as  to  a  venire 
de  novo,  when  it  appears  from  the  record,  according  to  the  plaintiff's 
own  showing,  that  he  has  really  no  cause  of  action  to  be  tried  ;  and 
when  he,  without  a,  venire  de  novo  being  granted,  will  be  in  quite  as 
good  a  situation,  as  if  no  such  error  had  been  committed  by  the  court 
below,  and  the  jury  had  found  a  verdict  in  his  favour:  because  if 
such  had  been  the  case,  the  defendant  would  have  been  entitled  to 
have  the  judgment  arrested,  on  account  of  no  cause  of  action  what- 
ever being  set  forth  in  the  plaintiff's  declaration,  in  which  event  it 
cannot  be  pretended  that  a  venire  de  novo  could  have  been  awarded. 
To  grant  it  in  such  a  case  would  be  against  all  precedent  as  well  as 
reason.  Or  instead  of  demanding  an  arrest  of  the  judgment,  the 
defendant  perhaps  would  have  had  a  right  to  have  claimed  a 
judgment  in  his  favour  veredicto  non  obstante;  as  was  done  in  Doctor 
Slocumb's  case,  Cro.  Car.  442,  where  the  court,  after  a  verdict  for 
iv. — H 
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the  plaintiff,  gave  a  judgment  notwithstanding  for  the  defendant, 
because  the  words  charged  in  the  declaration  to  have  been  spoken 
by  the  defendant  of  the  plaintiff  were  not  actionable,  which  would 
clearly  have  precluded  and  put  an  end  to  all  further  proceeding  in 
the  case.  Or  suppose  in  case  of  the  verdict's  having  been  given  for 
the  plaintiff,  the  court  below  had  rendered  judgment  accordingly  in 
his  favour,  and  the  defendant  had  sued  out  a  writ  of  error  in  the 
case,  the  judgment  must  have  been  reversed;  because  admitting  all 
the  plaintiff  has  alleged  in  his  declaration  to  be  true,  it  is  manifest 
that  he  has  no  cause  of  action ;  and  for  this  reason  it  would  be 
highly  improper  to  grant  him  a  venire  de  novo,  as  it  could  tend  to 
answer  no  other  purpose  than  to  harass  and  vex  the  defendant 
unjustly. 

Here,  although  it  may  be  considered  a  general  rule,  that  this  court, 
in  a  writ  of  error  sued  out  by  either  plaintiff  or  defendant,  will  grant 
a  venire  tie  now  wherever  the  judgment  of  the  court  below  is  reversed 
for  an  error  committed  in  the  course  of  the  trial  of  the  cause  ;  yet, 
as  an  exception  to  this  rule,  it  must  be  understood  that  it  will  not  be 
done  where  it  appears,  as  in  this  case,  from  the  plaintiff's  own  show- 
ing, that  he  has  no  cause  of  action  to  try  ;  or  that  he  cannot  legally 
sustain,  in  the  same  action,  all  the  causes  which  he  has  thought 
proper  to  join  in  his  declaration.  In  addition  to  the  cases  already 
cited  on  this  head,  see  Shaffer  ».  Kintzer,  1  Binn.  537  ;  Sterett  v. 
Bull,  1  Binn.  238.  And  it  is  certainly  the  duty  of  the  court  upon  a 
writ  of  error  to  examine  into  the  whole  of  the  record,  in  order  to 
guard  against  rendering  a  judgment,  or  making  an  order  in  the  cause 
that  is  riot  fully  warranted  by  the  record  itself;  and,  at  the  same 
time,  to  make  only  such  as  the  record  will  justify  and  support.  De- 
lamere  v.  Heskins,  9  Vin.  Mr.  580,  pi  1  ;  10  Vin.  Mr.  24,  pi  I  ; 
Plowd.  66  ;  Hardr.  28 ;  Le  Bret  v.  Papellon,  4  East  502  ;  Grasser 
v.  Eckert,  1  Binn.  587.  In  this  respect  the  court  is  not  even  bound 
or  limited  by  the  prayer  of  the  party  himself  in  error ;  for  in  Street 
v.  Hopkinson  and  others,  2  Stran.  1055;  S.  C.  Rep.  Temp.  Hardw. 
345,  the  only  doubt  was,  as  to  the  principal  judgment ;  whether,  as 
the  defendant  in  error  had  concluded  with  a  prayer  that  the  judg- 
ment be  affirmed,  the  court  could  give  the  proper  judgment ;  which 
was,  that  the  plaintiffs  in  the  writ  of  error  be  barred  of  their  writ  of 
error.  And  the  court  determined,  that  they  were  not  bound  by  the 
prayer  of  an  improper  judgment ;  and,  therefore,  pronounced  the 
rule  that  the  plaintiffs  in  error  should  be  barred.  See  also,  to  the 
same  effect,  Le  Bret  v.  Papillon,  4  East  508,  509. 

Judgment  reversed,  and  a  venire  de  novo  refused. 


May  1835.]  OF  PENNSYLVANIA.  59 


Beetim  against  Buchanan. 

A  bond  given  to  a  sheriff  for  the  purchase  money  of  a  tract  of  land  sold  by 
him,  which  was  conditioned  for  the  payment  of  a  certain  sum  on  a  certain  day, 
or  according  to  the  decree  of  the  court,  is  discharged  by  the  payment  of  that 
sum  at  the  time  the  decree  of  the  court  was  finally  made  :  and  the  sheriff  is  not 
entitled  to  recover  interest  from  the  day  certain  in  the  condition  of  the  bond  to 
the  date  of  the  final  decree. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt  on  bond  by  George  Beetim,  Esq.  for  the 
use  of  the  Bank  of  Chambersburg  and  the  Bank  of  the  United  States, 
against  James  Buchanan,  Esq.,  in  which  the  following  special 
verdict  was  found  : 

William  Ramsey,  Esq.  was  in  his  lifetime  seised  of  several  parcels 
of  land  and  real  estate.  A  judgment  was  obtained  by  the  Bank  of 
Chambersburg  against  said  Ramsey  in  his  lifetime  ;  and  another  in 
favour  of  the  Pennsylvania  Agricultural  and  Manufacturers'  Bank, 
for  the  use  of  the  Bank  of  the  United  States  against  said  Ramsey  in 
his  lifetime  :  both  of  which  judgments  were  liens  on  that  part  of 
the  real  estate  of  said  defendant  (William  Ramsey)  hereafter  de- 
scribed, prior  in  date  to  the  mortgage  hereafter  mentioned  of  said 
Ramsey  to  the  defendant,  James  Buchanan,  Esq.  That  the  said 
James  Buchanan  held  the  bond  of  the  said  William  Ramsey  for 
3000  dollars;  to  secure  the  payment  of  which  he  held  a  mortgage 
executed  by  said  Ramsey  in  his  lifetime  regularly  recorded,  but  pos- 
terior in  date  to  the  aforesaid  judgments,  upon  real  estate  of  said 
mortgagor,  situate  in  North  Middleton  township,  at  Sterrett's  Gap. 
After  the  death  of  said  Ramsey,  the  said  James  Buchanan  obtained 
judgment  against  the  administrator  of  said  Ramsey  on  said  mortgage 
bonds,  issued  executions,  and  sold  the  said  mortgaged  premises ; 
which  were  struck  off  by  the  sheriff  of  Cumberland  county  to  the 
said  James  Buchanan  for  the  sum  of  3000  dollars,  on  the  13th  of 
June  1832.  On  the  same  day  C.  B.  Penrose,  Esq.,  on  behalf  of  said 
Buchanan,  executed  and  delivered  to  said  sheriff,  George  Beetim, 
Esq.  his  judgment  bond,  conditioned  "for  the  payment  of  said  sum 
of  3000  dollars,  on  or  before  the  15th  of  August  1832,  or  according 
to  the  decree  of  the  court ;"  on  which  said  last  mentioned  day  the 
said  sheriff  executed  and  delivered  a  deed  in  due  form  of  law  for  said 
premises  to  said  Buchanan,  who  took  possession,  and  has  held  the 
same,  and  received  the  rents  and  profits  thereof  ever  since.  The 
said  William  Ramsey  died  largely  indebted ;  and  application  was 
made  on  the  part  of  several  of  his  creditors  for  a  rule  upon  said  she- 
riff to  bring  said  purchase  money  into  court  for  appropriation  ;  and 
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on  the  17lh  of  August  1832,  by  consent  of  parties,  the  said  pur- 
chase money,  although  not  actually  paid  to  the  sheriff,  was  consi- 
dered as  in  court,  and  a  rule  for  the  appropriation  thereof  was  made 
by  the  court.  The  same  rule  came  on  for  argument  on  the  19th  of 
August  1833  ;  and  the  court  on  that  day  made  a  final  decree:  from 
which  an  appeal  was  taken  to  the  supreme  court  by  creditors  of 
said  Ramsey  other  than  the  parties  to  this  action.  The  supreme 
court  on  the  day  of  June  1834,  affirmed  the  decree  of  the 

court  of  common  pleas,  except  so  far  as  to  give  the  said  Bank  of 
Chambersburg  the  whole  of  the  debt  (after  deducting  the  dividends 
on  the  bank  stock  in  said  bank,  held  by  the  said  William  Ramsey's 
estate)  out  of  the  said  purchase  money,  instead  of  the  balance  only 
of  its  debt  after  deducting  both  stock  and  dividends.  The  stock  of 
said  Ramsey  remained  unsold  until  September  1834,  and  dividends 
thereon  from  November  1832  to  May  1834  exclusive,  amounting  to 
108  dollars,  were  declared  and  credited  by  said  bank.  The  sum 
payable  to  the  Bank  of  Chambersburg  on  its  judgment  out  of  said 
purchase  money,  agreeably  to  the  decree  of  the  supreme  court,  is 
1165  dollars  and  27  cents,  with  interest  thereon  from  the  2d  of  Au- 
gust 1829  ;  and  the  sum  payable,  agreeably  to  said  decree,  on  the 
judgment  of  the  Bank  of  the  United  States  out  of  said  purchase  mo- 
ney, is  396  dollars  51  cents,  with  interest  thereon  from  the  llth  of 
November  1828.  On  the  22d  of  September  1834,  the  said  James 
Buchanan,  Esq.  paid  to  the  said  Bank  of  Chambersburg  the  balance 
of  the  principal  and  interest  due  on  their  judgment  on  the  15th  of 
August  1832,  excepting  108  dollars,  the  amount  of  the  dividends 
before  mentioned  ;  which  he  alleges  should  be  applied,  together  with 
the  stock  aforesaid,  to  his  use  from  that  date,  as  per  statement  hereto 
annexed,  marked  A.  He  has  also  paid  to  the  Bank  of  the  United 
States  the  balance  of  principal  and  interest  due  on  their  judg- 
ment on  the  said  15th  of  August  1832.  The  said  banks  respec- 
tively claim  interest  on  the  several  judgments  from  the  said  15th  of 
August  1832  up  to  the  said  22d  of  September  1834,  the  time  of  said 
payments  by  defendant,  as  per  statement  marked  B  and  C;  and  espe- 
cially does  the  Bank  of  Chambersburg  claim  to  hold  the  said  108 
dollars  of  dividends  on  account  of  the  interest  which  accrued  on  their 
judgment  against  said  Ramsey,  after  said  15th  of  August  1832. 
The  said  James  Buchanan  admits  his  liability  in  this  suit  to  pay 
such  sums  as  the  said  banks  respectively  are  entitled  to  receive  under 
and  by  virtue  of  said  sale  and  final  decree,  as  fully  as  the  said  banks 
would  be  entitled  to  recover  of  said  C.  B.  Penrose,  if  suit  had  been 
brought  against  him  the  said  Charles  B.  Penrose,  on  the  aforesaid 
bond,  in  the  name  of  the  said  George  Beetim,  Esq.  for  the  use  of 
the  said  banks ;  but  he  denies  the  right  of  said  banks,  or  either  of 
them,  to  recover  interest  for  their  debt  or  any  part  thereof  after  the 
15th  day  of  August  1832.  It  is  agreed  by  the  parties  that  the  court 
shall  render  such  judgment  on  this  special  verdict  as  the  facts  stated 
will  warrant,  according  to  the  legal  rights  of  the  parties  respectively. 
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A. 

Bank  of  Chambersburg  v.  William  Ramsey. 

Balance  due  22d  August  1829,  -  -  -  $1,165  27 

Interest  from  22d  August  1829  nil  15th  August  1832,  208  58 

1,373  85 

Deduct  dividends  of  November  1829,  May  and  Novem- 
ber 1830,  May  and  November  1831,  and  May  1832: 
each  27  dollars,  -  -  -  -  162  00 

1,211  85 

1834,  September  22.— By  cash  from  Mr  Bu- 
chanan, proceeds  of  sale  of  bank  slock, 
through  his  attorney,  C.  B.  Penrose,  Esq.  $861  03 

Cash  from  C.  B.  Penrose,  Esq.  -      242  82    1,103  85 

10800 

Amount  of  dividends  declared  on  the  bank  stock,  between 
15th  August  1832  and  22d  September  1834,  and  which 
Mr  Buchanan  claims  to  be  credited  with,  as  so  much 
money  paid  by  him,  but  which  the  Bank  of  Chambers- 
burg  claims  to  retain  in  part  of  the  interest  accrued  on 
their  judgment,  between  the  15th  day  of  August  1832 
and  22d  September  1834,  -  108  00 

B. 

Bank  of  Chambersburg  v.  William  Ramsey. 

Balance  due  22d  August  1829,  -    $1,165  27 

Interest  from  22d  August  1829  till  22d  September  1834,          355  60 

1,520  87 
Deduct  dividends  declared  between  22d  August  1829 

and  22d  September  1834,     ...  270  00 

Balance  due  Bank  of  Chambersburg  on  22d  Sept.  1834, 
1834,  September  22.— By  cash  from  Mr  Bu- 
chanan, per  sheriff  of  Franklin  county,  $861  03 
Cash  from  Mr  Buchanan,  per  C.  B.  Penrose,        242  83 

Sum,  claimed  by  Bank  of  Chambersburg,  as  still  due  to 

it,  with  interest  from  22d  September  1834,    -  -           147  02 
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c. 

Bank  of  the  United  States  v.  William  Ramsey. 

Balance  due  llth  November  1828,         ...      $39651 
Interest  till  22d  September  1834,  139  50 

53601 

1834,  September  22. — By  cash  from  Mr  Buchanan,  per 
Mr  Penrose,  -  -  486  06 

Sum  claimed  by  Bank  of  the  United  States,  as  still  due 
to  it,  with  interest  from  22d  September  1834,  49  95 

The  court  below  (Reed,  president)  rendered  a  judgment  for  the 
defendant. 

Williamson  and  Carothers,  for  plaintiffs  in  error. 
Penrose,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  extent  of  the  defendant's  liability  must  be  mea- 
sured by  the  condition  of  the  bond  given  to  the  sheriff  to  secure  the 
payment  of  the  purchase  money  at  the  return  of  the  writ,  or  accord- 
ing to  the  decree  of  the  court.  The  condition  of  the  bond  is  in  the 
alternative,  and  it  cannot  be  denied  that  the  defendant  has  literally 
complied  with  one  of  the  conditions,  by  payment  at  the  final  decree. 
In  Stewart  v.  Stocker,  13  Serg.  <$•  Rawle  205,  it  is  said,  that  interest 
is  never  demandable  unless  money  is  unlawfully  withheld.  And  if 
so,  there  is  no  pretence  to  say  that  the  creditors  are  entitled  to  inte- 
rest. The  property  purchased  was  sold  by  the  sheriff,  and  the  pur- 
chase money,  so  far  as  regards  the  creditors,  was  in  his  hands.  The 
creditors  were  at  liberty  to  rule  him  to  bring  the  money  into  court ; 
and  they  did  what  was  equivalent  to  it,  for  they  agreed  that  the 
money  should  be  considered  in  court.  After  this  agreement,  I  see 
no  grounds  for  complaint :  as  it  is  not  alleged  that  the  money  was 
improperly  withheld  from  them  ;  but,  on  the  contrary,  was  forth- 
coming when  the  final  decree  was  made,  when  alone  they  were 
entitled  to  receive  it.  They  were  in  no  worse  situation  than  they 
would  have  been  if  the  money  had  been  actually  deposited  in  court, 
to  await  its  order ;  and  if  they  were,  it  was  but  the  consequence  of 
their  own  agreement.  But  it  is  said  that  the  defendant  took  pos- 
session of  the  property,  and  received  the  rents  and  profits  ;  but  I  do 
not  perceive  in  what  respect  this  strengthens  the  case  of  the  credit- 
ors. This  was  an  arrangement  between  the  sheriff  and  the  pur- 
chaser, without  detriment  to  any  right  of  theirs,  and  not  affecting 
their  interests.  Had  the  purchaser  failed  to  pay,  the  sheriff  was  an- 
swerable to  them.  The  sheriff  looks  to  the  purchaser,  and  the  ere- 
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ditors  to  the  sheriff.  The  purchaser  cannot  be  made  liable  to  a 
greater  extent  than  the  sheriff,  unless  on  the  ground  of  an  express 
contract ;  and  no  such  contract  has  been  shown,  or  even  alleged. 
But  that  the  sheriff  would  not  be  liable  to  interest,  under  the  circum- 
stances stated,  is  clear  from  the  case  of  Stewart  v.  Stocker,  already 
cited. 
Judgment  affirmed. 


*•     Etter  against  Edwards. 

When  an  award  of  arbitrators  is  substantially  defective,  it  should  be  set  aside, 
and  not  recommitted  to  the  arbitrators. 

A  decision  of  a  court  setting  aside  an  award,  virtually  disposes  of  all  subse- 
quent motions  respecting  the  award. 

The  finder  of  lost  property  has  no  lien  for  expenses  gratuitously  incurred  in 
taking  care  of  it. 

Lumber  which  had  gone  adrift  and  lodged  upon  an  island  in  the  Susquehanna 
river,  is  not  subject  to  the  provisions  of  the  act  of  20th  March  1812 :  they  are 
only  applicable  to  taking  up  lumber  while  floating  down  the  waters  of  the  river. 

In  an  action  of  replevin,  where  the  property  is  retained  by  the  defendant, 
upon  bail  given  to  the  sheriff,  and  the  plaintiff  recovers,  the  verdict  is  rightly 
given  in  damages. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

On  the  7th  of  June  1833,  this  action  of  replevin  was  instituted  by 
Edwards,  plaintiff  below,  against  Etter,  defendant  below,  to  recover 
twenty  thousand  feet  of  white  pine  boards,  of  the  value  of  12  dollars 
per  thousand,  part  of  a  larger  quantity,  alleged  by  the  plaintiff  to 
have  gone  adrift  about  the  middle  of  May,  from  Northumberland, 
and  found  in  possession  of  defendant,  on  an  island  in  (he  Susque- 
hanna river,  claimed  and  possessed  by  defendant,  a  short  distance 
below  Harrisburg,  on  which  it  had  temporarily  lodged  while  floating 
down  the  river,  and  had  been  taken  info  custody  by  defendant. 
When  demanded  by  the  agents  of  plaintiff  below,  part  had  been 
removed  to  a  neighbouring  lumber  yard,  and  part  remained  on  the 
island,  which  defendant  was  engaged  in  removing.  Defendant  be- 
low advertised  agreeably  to  act  of  assembly,  and  claimed  to  hold 
possession  of  said  lumber  till  remunerated,  by  virtue  of  that  act ;  and 
also,  for  services  and  expenses  in  removing  a  part  to  a  place  of  safety. 
Plaintiff  below  refused  to  pay  the  bill  exhibited  on  either  claim,  and 
commenced  this  suit  to  obtain  possession  of  said  lumber.  To  this 
writ  sheriff  returned — "  Defendant  claims  property  and  bail  bond." 

July  2d,  1833,  defendant  entered  a  rule  of  reference.  August.  20th, 
report  filed,  finding  for  defendant  29  dollars  34  cents,  with  costs, 
including  justice's  and  printer's,  and  defendant  to  deliver  to  plaintiff 
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the  twenty  thousand  feet  of  lumber  in  his  possession,  or  that  of  the 
sheriff.  August  20th,  rule  to  show  cause  why  report  of  arbitrators 
shall  not  be  set  aside.  . 

Same  day,  defendant  moves  to  have  the  report  remanded  to  arbi- 
trators for  amendment,  if  uncertain;  and  moved  to  permit  the  shen 
to  amend  his  return  to  the  replevin  in  this  case,  by  making  a  return 
of  "  replevied."  .   .        . 

August  29th,  1833,  report  of  arbitrators  set  aside,  and  opinion  o 
the  court  filed,  that  award  was  for  both  plaintiff  and  defendant, 
repugnant,  and  not  susceptible  of  being  enforced. 

Pleas  non  cepit,  property,  and  plaintiff  has  no  property.     Replica- 
tions and  issues. 

Among  other  points  on  which  the  opinion  of  the  court  in  its  charge 
to  the  jury  was  asked  by  defendant's  counsel,  was  the  following, ,  viz. 
«2d.  The  court  is  requested  to  charge  the  jury,  that  if  they  believe 
the  defendant  came  legally  into  possession  of  the  lumber  claimed, 
and,  for  the  purpose  of  securing  it  and  preventing  its  deteriorating  ir 
value  by  lying  neglected  among  the  dirt  and  rubbish,  removed  it,  it 
whole  or  in  part,  and  cleaned  off  the  sand  and  dirt,  and  carefully 
deposited  it  in  a  lumber  yard,  and  thereby  incurred  expense  and 
trouble:  such  expense  and  trouble  so  incurred,  gave  said  defendant  a 
right  to  retain  possession  of  the  lumber  till  he  was  remunerated,  or 
till  a  reasonable  tender  was  made;  and  that  until  this  was  done, 
the  plaintiff  had  no  right  to  the  possession  of  the  said  lumber. 

To  this  the  court  answered,  that  "it  is  denied."    To  which  answer 
defendant  excepted.  .        f 

The  court  thus  charged  the  jury,  relative  to  the  construction  of 
the  act  of  assembly  of  1812,  concerning  taking  up  lumber. 

"There  may  be  cases  in  which  lumber  has  grounded,  and  it  not 
secured,  would  again  be  afloat  and  adrift  in  a  few  minutes    that 
would  fairly  fall  within  the  provisions  of  the  act  of  assembly  of       U, 
concerning   the   taking  up  lumber  floating  on  the  Susquehanna. 
Whether  the  lumber  in  question  was  in  a  situation  at  the  time  , 
fendant  alleges  he  secured  it,  that  it  could  be  said  to  fa  I  within  tl 
provisions  of  the  act  referred  to,  so  as  to  enable  defendant  to  seize 
and  secure  it  under  that  act,  is  submitted  to  the  jury     The  act  must 
have  a  reasonable  application.    Though  lumber  has  been  once  afloat 
and  grounded  in  a  place  where  the  freshet  may  again  set  it  afloat  it 
isnol  allowable,  af  any  distance  of  time,  and  however  improbable 
that  it  should  again  be  carried  adrift,  that,  a  stranger  should  se.ze  it, 
and  remove  it,  under  the  act  of  assembly  in  question. 

« If  this  case  does  not  fall  within  the  act  of  assembly,  you  will 
decide  whether  the  lumber  belongs  to  plaintiff.  If  it  does  the  quan- 
tity of  it,  and  its  value,  and  the  amount  of  damages  to  which  plain- 
tiff is  entitled  for  its  detention." 

To  which  charge  defendant  excepted. 
Verdict  for  plaintiff  for  264  dollars  38  cents  damages,  with  6 
costs.     Judgment  on  verdict,  nisi. 

Same  day  defendant  moves  in  arrest  of  judgment,  and  ass.gns  i 
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reason,  that  "the  verdict  is  informal,  and  does  not  find  all  the  issues 
submitted  to  the  jury." 

Motion  overruled,  and  judgment  on  the  verdict  absolute. 

Errors  assigned. 

1.  The  court  erred  in  refusing  to  remand  and  re-commit  the  report 
of  the  arbitrators  back  to  them  for  amendment,  if  it  was  uncertain  or 
informal. 

2.  The  court  erred  in  setting  aside  the  award  of  arbitrators,  during 
the  pendency  of  a  motion  to  re-commit  it  for  correction,  wherein 
default  and  uncertainly  were  alleged ;  and  also,  while  the  motion 
was  pending  and  undecided,  in  permitting  the  sheriff  to  amend  his 
return,  by  making  a  return  of  "  replevied." 

3.  The  court  erred  in  their  answer  to  the  second  point  submitted 
by  defendant's  counsel. 

4.  The  charge  of  the  court  to  the  jury  is  erroneous. 

5.  The  charge  is  vague,  indefinite  and  ambiguous;  calculated  to 
mislead  rather  than  instruct  the  jury. 

6.  The  court  erred  in  entering  judgment  on  the  verdict  of  the  jury. 

Johnson,  for  plaintiff  in  error,  on  the  first  error  assigned,  cited  Sny- 
der  v.  Hoffman,  1  Binn.  43 ;  Christmas  v.  Thompson,  3  Serg.  fy 
Rawle  133;  Commonwealth  v.  Maris,  4  Scrg.  fy  Rawle  81.  That 
the  defendant  had  a  lien  for  his  services  and  expenses:  2  Kenfs  Com. 
283;  Sto.  Bail  61. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is,  that  the  court  erred  in 
refusing  to  remand  and  re-commit  the  report  of  the  arbitrators  back 
to  them  for  amendment,  if  it  was  uncertain  or  informal. 

For  the  purpose  of  correcting  an  informality  or  a  clerical  mistake 
in  the  award,  the  court  has  sometimes  re-committed  it  to  the  arbitra- 
tors, without  the  consent  of  the  parties.  Eckert's  Lessee  v.  Van- 
deren,  1  Binn.  43;  Thompson  v.  Warder,  4  Yeates  336.  But  where 
the  error  of  the  referees  is  material,  this  cannot  be  done.  Shaw  v. 
Pearce,  4  Binn.  485.  In  the  Commonwealth  v.  Maris,  4  Serg.  fy 
Rawle  81,  two  actions  were  submitted  to  the  same  arbitrators,  and  one 
award  made  in  both.  A  motion  was  made  to  send  it  back  to  be 
amended,  by  entering  a  several  award  in  each  action,  founded  on  an 
affidavit  of  one  of  the  arbitrators  that  such  was  their  intention.  This 
court  refused  the  motion,  and  set  aside  the  award.  The  defect  in 
the  present  instance  was  substantial.  It  does  not  appear,  nor  is  it 
alleged,  that  the  plaintiff  gave  his  consent  to  the  re-commitment:  on 
the  contrary,  he  moved  to  set  aside  the  award.  The  course  taken 
by  the  court,  therefore,  was  proper. 

The  second  error  assigned  is,  that  the  court  erred  in  setting  aside 
the  award  of  the  arbitrators  during  the  pendency  of  a  motion  to 
re-commit  it  for  correction,  where  a  default  and  uncertainty  were 
alleged:  and  also,  while  the  motion  was  pending  and  undetermined, 

IV. — I 
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in  permitting  the  sheriff  to  amend  his  return,  by  making  a  return  of 
"replevied." 

The  plaintiff's  motion,  to  set  aside  the  award,  was  first  made,  and 
the  decision  of  it  involved  the  investigation  of  the  defendant's  mo- 
lions,  and  virtually  disposed  of  them.  This  error  is  not  sustained. 

That  the  court  erred  in  their  answer  to  the  second  point  sub- 
mitted by  the  defendant's  counsel.  That  point  was  as  follows  : 
"  Second.  The  court  is  requested  to  charge  the  jury,  that  if  they  be- 
lieve the  defendant  came  legally  into  possession  of  the  lumber 
claimed,  and,  for  the  purpose  of  securing  it,  and  preventing  its  de- 
terioration in  value  by  lying  neglected  among  the  dirt  and  rubbish, 
removed  it  in  whole  or  in  part,  and  cleaned  off  the  sand  and  dirt, 
and  carefully  deposited  it  in  a  lumber  yard,  and  thereby  incurred 
expense  and  trouble  ;  such  expense  and  trouble  so  incurred,  gave 
said  defendant  a  right  to  retain  possession  of  the  lumber  till  he  was 
remunerated,  or  till  a  reasonable  tender  was  made ;  and  that  until 
this  was  done  the  plaintiff  had  a  right  to  the  possession  of  the  lum- 
ber." To  this  the  court  answered,  "it  is  denied,"  and  the  defendant 
excepted. 

Treating  the  defendant  as  the  finder  of  lost  property,  it  is  well 
settled,  that  lie  had  no  lien  for  expenses  gratuitously  incurred  in 
taking  care  of  it.  In  Binstead  v.  Buck,  2  W.  Black.  1117,  it  was 
held,  that  the  defendant  had  no  lien  on  a  pointer  dog,  which  casually 
strayed  to  his  house,  for  the  expenses  of  his  keep;  and  a  refusal  to 
deliver  him  up  without  the  payment  of  these  expenses,  was  held  a 
conversion.  This  doctrine  is  recognised  by  Eyre,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  in  Nicholson  v.  Chapman,  2  H.  Slack. 
258.  Whether  the  finder  has  any  remedy  against  the  owner  to  re- 
cover an  indemnity  for  his  expenses,  seems  undetermined.  In  the 
case  of  Nicholson  v.  Chapman,  the  point  is  discussed,  but  not  de- 
cided. In  Doctor  and  Student,  c.  51,  it  is  said,  "though  a  man 
waive  the  possession  of  his  goods,  and  saith  he  forsaketh  them,  yet, 
by  the  law  of  the  realm,  the  property  remaineth  still  in  him,  and  he 
may  seize  them  after,  when  he  will  :  and  if  any  man,  in  the  mean 
time,  put  the  goods  in  safeguard,  for  the  use  of  the  owner,  I  think 
tie  doth  lawfully,  and  that  he  shall  be  allowed  his  reasonable  ex- 
penses, as  he  shall  be  of  goods  found,  but  he  shall  have  no  property 
in  them."  In  Judge  Story's  Treatise  on  Bailments  61,  the  question, 
what  care  and  diligence  a  tinder  of  goods  is  bound  to  use,  is  discussed, 
and  the  authorities  are  collected.  It  seems  it  remains  yet  to  be  au- 
thoritatively decided,  what  are  the  duties  of  a  finder  of  lost  property, 
and  whether  he  can  recover  a  compensation  for  the  labour  and  ex- 
pense he  may  voluntarily  bestow  upon  it ;  or  whether  in  the  absence 
of  a  promise  of  reward,  the  obligation  to  the  owner  is  an  imperfect 
one,  resting  merely  on  his  bounty. 

It  is  probable,  as  is  said  by  chief  justice  Eyre,  a  court  of  justice 
would  go  as  far  as  it  could  towards  enforcing  the  payment  of  rea- 
sonable expenses.  See  2  H.  Black.  258.  In  the  present  case  it  is 
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clear,  that  the  property  was  not  lost.  It  had  accidentally  gone 
adrift  from  Northumberland,  and  after  floating  down  to  the  neigh- 
bourhood of  Harrisburg,  was  securely  lodged,  in  a  compact  form,  on 
the  island  of  the  defendant,  where  it  was  easy  to  be  discovered,  and 
was  soon  after  discovered,  on  pursuit  being  made  by  the  owner.  It 
would  be  hard  upon  the  raftsmen,  and  other  owners  of  lumber,  pre- 
pared for  floating  down  our  great  rivers  to  market,  if,  when  it  hap- 
pened to  go  adrift  and  lodge  below,  where  it  would  soon  be  found 
and  regained,  it  could  be  seized  and  disposed  of  as  the  finder  might 
think  fit,  at  the  expense  of  the  owner.  The  case  of  Nicholson  v. 
Chapman,  2  //.  Black.  254,  resembles  the  present.  A  quantity  of 
lumber  placed  in  a  dock  on  the  bank  of  a  navigable  river,  being 
accidently  loosened,  was  carried  away  by  the  tide,  to  a  considera- 
ble distance,  and  left  at  low  water  on  a  towing  path.  A  person 
finding  it  in  that  situation,  voluntarily  conveyed  it  to  a  place  of 
safety,  beyond  the  reach  of  the  tide  at  high  water.  He  was  held 
to  have  no  lien  on  the  lumber  for  the  trouble  or  expense  to  which 
he  had  put  himself  in  the  carriage  of  it,  but  was  liable  to  an  ac- 
tion of  trover,  unless  he  delivered  it  up  to  the  owner  on  demand, 
though  nothing  was  tendered  to  him  by  the  owner,  by  way  of  com- 
pensation. 

The  case  is  different  where  the  property  is  still  floating  down  the 
river ;  but  the  recompense  is  not.  left  to  the  principles  of  the  common 
or  maritime  law,  but  is  the  subject  of  the  express  enactment  of  our 
legislature  :  and  this  leads  me  to  the  fourth  error  assigned. 

That  the  charge  of  the  court  to  the  jury  is  erroneous.  The  charge 
was  as  follows:  "  There  may  be  cases  in  which  lumber  is  grounded, 
and  if  not  secured,  would  again  be  afloat  and  adrift  in  a  few  mi- 
nutes, that  would  fairly  fall  within  the  provisions  of  the  act  of  assem- 
bly of  1812,  concerning  the  taking  up  lumber  floating  on  the  Sus- 
quehanna.  Whether  the  lumber  in  question  was  in  a  situation  at 
the  time  the  defendant  alleges  he  secured  it,  that  it  could  be  said  to 
fall  within  the  provisions  of  the  act  referred  to,  so  as  to  enable  the 
defendant  to  seize  and  secure  it,  is  submitted  to  the  jury.  The 
act  must  have  a  reasonable  construction.  Though  lumber. has 
been  once  afloat  and  grounded  in  a  place  where  the  freshet  may 
again  set  it  afloat,  it  is  not  allowable,  at  any  distance  of  time,  and 
however  improbable  that  it  should  again  be  carried  adrift,  that  a 
stranger  should  seize  it,  and  remove  it  under  the  act  of  assembly  in 
question." 

The  provisions  of  the  act  passed  the  20th  of  March  1812,  5 
Smith's  Laws  335,  are  these  :  Section  one  provides,  that  if  logs, 
shingles,  shinglebolts,  boards,  or  lumber  of  any  kind,  which  may  have 
been,  or  may  be  put  into  the  river  Susquehanna,  or  either  of  its 
branches,  or  into  the  river  Lehigh,  or  the  waters  running  into  said 
river,  and  which  may  be  taken  up  by  any  person  or  persons  floating 
down  the  waters  of  said  rivers,  it  shall  be  the  duty  of  such  persons  to 
lodge  a  list  within  thirty  days,  with  the  nearest  justice,  £c.,  with 
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provision  for  advertisement  by  the  justice,  and  forfeiture  if  the  owner 
does  not  apply  within  three  months.     Section  two  provide    fo    ,he 
payment  by  the  owner  of  certain  sums,  according  to  the  a  tides  and 
?f  the  costs.     Section  three  imposes  penalties  for  neglect ,ng  to  p  ro- 
ceed  under  the  act.     The  state  of  the  lumber  falling  wi thin  jhe ,  pio 
visions  of  the  act  must  be  such  as  is  «  floating  down  the  wateis  of 
either  of  said  rivers."     In  this  situation  it  is  in  peril ;  exposed  to  DO 
±ked  by  rocks,  or  dispersed  by  the  wave,     The  interest^ the 
public  and  of  the  owner  requires  that  exertion  ^MJ**™£ 
save  it :  the  person  who  rescues  it,  is  in  every  point  of  view,  a  salvor^ 
He  may  encounter  danger ;  he  must  bestow  labour  and  pains.     He 
is,  therefore,  to  be  recompensed;  and  that  recompense  is  fixed  by  the 
at,  and  a  rnode  for  securing  it  provided     But  if  the  Lo^M^ 
of  being  afloat,  is  securely  lodged  on  the  ground   beyond  the  reach 
of  an  ordinary  flood,  and  capable  of  being  pursued  and  recovered  by 
the  owner  or  his  agent,  there  is  no  need  of  calling  m  » 1  sa Ivor      I 
think,  therefore,  the  court  below  were  right  m  holding,  that 
case  was  not  embraced  by  the  act. 
The  fifth  error  is  without  foundation. 

The  sixth  error  assigned  is,  in  entering  judgment  on  the  verc 
the  jury.     The  rule  of  law  in  relation  to  verdicts  and  J«dg™£* 
acts  of  replevin,  is  stated  by  Mr  Justice  Duncan,  in  Easton  v  Worth- 
inffton  SSerz  &-Rawlem.     If  the  plamt.fT prevails  he  shall  have 
da^ges  for  tfie  unlawful  caption  and  detention  by  the  defendant; 
i  ^"defendant,  he  shall   have  return  of  the  goods,  and  damages 
for  taking  them  on  the  writ.     When  the  goods  have  not  been  de- 
livered to  the  plaintiff,  there  he  recovers  as  we  I  their  value  in  dam- 
ages, as  damages  for  their  detention;  and  this  is  a  shorter  way  than 
to  sue  a  withernam  and  capias  for  their  return.     Here  the  action 
was  replevin,  the  return,  «  the  defendant  claims  property  and  bail 
bond  :"  verdict  for  plaintiff  for  damages,  and  judgment. 
in  accordance  with  law  and  practice. 
Judgment  affirmed. 
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Kelly  against  Stepney. 

A  surrender  of  the  principal  in  an  insolvent  bond,  before  the  day  of  appear- 
ance, will  not  discharge  the  bail  from  his  obligation. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  of  debt  on  an  insolvent  bond  by  William 
Woods  against  Peter  Stepney  and  Thomas  Kelly,  Esq.,  in  which  the 
following  facts  appeared. 

On  (he  24th  of  July  1834,  William  Woods,  the  plaintiff,  took  out 
execution  on  a  judgment  in  his  favour  against  Peter  Stepney,  on  the 
docket  of  George  Klinefelter,  Esq.  for  13  dollars  debt  and  60  cents 
costs ;  on  which  execution  the  said  Peter  was,  on  the  same  day,  ar- 
rested, and  filed  his  bond  in  common  form,  with  Thomas  Kelly,  Esq. 
as  his  bail,  to  appear  at  the  next  court  of  common  pleas  to  be  held 
at  York  on  the  first  Monday  in  August,  then  and  there  to  take  the 
benefit  of  the  insolvent  laws  of  this  commonwealth,  &c.  On  the 
4th  of  August,  at  the  said  court,  the  said  Peter  filed  his  petition  for 
the  benefit  of  the  insolvent  laws,  and  thereupon  the  said  court  ap- 
pointed Tuesday  the  16th  of  September  1834,  at  ten  o'clock  in  the 
forenoon,  for  the  hearing  of  him  and  his  creditors  at  the  courthouse, 
in  the  borough  of  York.  On  the  said  16th  of  September  the  case  of 
the  said  Peter  was  continued,  with  many  others,  to  Tuesday  the  7th 
of  October  ensuing.  On  the  22d  day  of  September,  and  before  the 
day  last  appointed  for  hearing,  Thomas  Kelly,  Esq.,  the  bail  of  the 
said  Peter  in  the  bond  beforementioned,  arrested  the  said  Peter  by 
virtue  of  his  supposed  authority  as  bail,  and  committed  him  to  the 
jail  of  York  county.  Afterwards,  on  the  1st  day  of  October,  the 
following  notice  was  served  on  the  counsel  of  the  plaintiff,  to  wit: 
"York,  October  1st.  Please  take  notice  that  Peter  Stepney  is  con- 
fined in  the  jail  of  said  county  at  the  instance  of  Thomas  Kelly  ;  if 
his  boarding  is  not  paid  on  or  before  Saturday  the  4th  day  of  Oc- 
tober, he  will  be  discharged  according  to  law.  Adam  Eichelberger, 
sheriff."  No  attention  was  paid  to  the  said  notice  by  the  plaintiff  or 
his  counsel,  and  on  -the  said  4th  day  of  October  the  said  Peter  was 
discharged  from  confinement.  On  the  7th  of  October,  when  the 
cases  of  insolvents  came  on  for  hearing,  the  said  Peter  did  not  ap- 
pear, and  at  the  instance  of  his  counsel  the  following  entry  was  made 
on  the  record,  to  wit :  "  October  7th,  Peter  Stepney,  an  applicant  for 
the  benefit  of  the  insolvent  laws,  was  discharged  under  the  bread  act, 
says  Mr  Kelly." 

Upon  these  facts  the  court  below  (Durkee,  president)  directed  a 
judgment  to  be  rendered  for  the  plaintiff. 
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Lewi*,  for  plaintiff  in  error,  cited,  2  Ranclt  164. 

Eroiw,  contra,  cited,  Potter  et  aL  r.  Naman  et  al.,  4  r<Mte*  3 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.-No  act  of  an  obligor  can  exonerate  him,  but  per 
formance  of  his  bond  ;  and  the  question  is,  whether  the  surrender  of 
the  principal  before  the  day  of  appearance,  was  performance 
ThePcondiUon  of  an  insolvent's  b  he  next 

court  of  common  pleas  for  the  county,  and     fto  and 
the  benefit  of  the  insolvent  laws,  or  surrender  himself  to  £M*«« 
to  comply  with  the  requirements  necessary  to  be  observed  m  order 
to  be  discharged  ;  and  generally  that  he  abide  the  -.«to  of  the  court. 
The  surrender  thus  indicated,  is  evidently  not  to  be  be  toeh^ng  . 

temla    »,  of  la* 


e  surrener  tus   ncae, 

and  performance  before  the  time  is  no  better  m  cootempla    »,  of  la* 
than  no  performance  at  all.     Payment  before  the  day  i*  n 
to  a  bondVbecause  it  stands  not  within  the  terms  of  the  condu^n 
and  that  it  may  be  given  in  evidence  under  solnt  ad  *—>** 
of  the  4  Anne,c.  16,  which  makes  payment  *^»^£^£ 
brought,  a  defence  at  law.     But  it  is  supposed  that  there  e- 

thing°  inherent  in  the  relation  which  entitles  bail  to  an  «««<»• 
having  surrendered  the  principal  at  any  time  before    hey  are  fix 
The  recognizance  of  special  bail  has  indeed  that  1"*^*   *** 
moulded  bv  practice  into  a  contract  of  indemnity  the  Wwtaj 
become  keepers  of  the  principal  by  the  delivery  of  his  person  ,  to  rt  .m, 
2  the  name  imports,  are  relievable  from  their  ^^tf*™*": 
fog  the  plaintiff  So  the  advantages  he  would  have  ^^**"*£ 
had  remained  in  prison.     But  there  is  no  d^retl°™^W'r'  * 
where,  to  relieve  against  the  contract  of  one  whose  '«P"ff*j™ 
been  incurred,  not  by  an  engagement  to  the  court  attende 
peculiar  incidents,  but  by  an  obligation  on  conditions  P"""M 
Tstatute;  in  which  ihe  >rt  J  who  undertakes  for  performance  by 
the  principal,  is  but  a  surety,  and  not  bail  m  the  proper  sense  o 
word.     The  condition  of  a  bail  bond  to  the  sheriff,  wouW  reqm 
performance  as  strictly  as  does  the  condition  of  any  oiher  obhgatK>n 
dTd  not  the  4  Anne,  c.  16,  sect.  20,  authorize  the  court  to  gw 
relief  by  a  rule  «  in  the  nature  and  effect  of  a  defeasance,    a*  ju*Ke 
and  reion  may  require-a  provision  engrafted  on  our  act       1  ,£ 
in  order  to  enable  the  courts  to  grant  the  ike  relief  •€»*« 
feiture  of  a  replevin  bond.     Now  that  bail  to  the  sheriff,  as  they  are 
mproperly  called,  are  not  keepers  of  the  defendant's  person,  is  proved 
bTthe^means  to  which  they  resort  to  put  off  lM£9"2Ki 
they  become  special  bail  to  perform  the  condition  of  their  bond   an 
hey  surrender  him  on  the  new  authority  of  a  bail  piece  to  perform 
he  condition  of  their  recognizance-a  circuity  which  t  would  be 
uperfiuous  if  they  might  surrender  "2^J±S± 
thrbond.     But  were  the  surety  even  the  keeper  of  his  msol 
principal,  it  would  seldom  be  in  bis  power  to  restore  the  part.es  to 
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their  original  footing- ;  as  at  least  a  part  of  the  object  of  a  commitment 
in  execution  would  be  frustrated.  The  purpose  of  it  being  satisfac- 
tion, and  not  security  for  the  debtor's  appearance  at  a  day  certain,  he 
would  gain  an  advantage  by  the  temporary  liberation  of  his  person, 
which  is  certainly  not  the  end  designed  to  be  accomplished  by  the 
proceeding,  and  for  which  the  debtor  would  be  without  compensa- 
tion. The  same  advantage  is  doubtless  gained  by  him  when  re- 
manded on  hearing;  but  that  it  is  so,  is  a  defect  inherent  in  the 
nature  of  the  proceeding,  and  not  an  object  of  it.  To  suffer  the 
surety,  therefore,  to  exonerate  himself  by  a  surrender  before  the  day 
of  appearance,  would  be  inconsistent  with  not  only  the  terms  but  the 
nature  of  the  contract. 
Judgment  affirmed. 


Ramsey's  Appeal,      ffo 


Upon  the  sale  of  real  estate  by  an  administrator,  in  pursuance  of  an  order  of 
the  orphan's  court,  for  the  payment  of  debts,  the  interest  upon  those  debts 
ceases  at  the  return  day  of  the  order  of  sale. 

A  transcript  of  the  balance  found  to  be  in  the  hands  of  an  executor  or  admin- 
istrator, upon  the  settlement  of  his  account,  filed  in  the  common  pleas,  is  not 
a  judgment,  and  payable  as  such  out  of  a  decedent's  estate  :  it  is  payable  only  as 
a  lien  on  lands,  or  as  a  simple  contract  debt. 

A  recognizance  entered  into  in  the  orphan's  court,  to  secure  the  purchase 
money  of  land,  is  a  special  lien  upon  that  land ;  and  when  it  is  sold  as  the  es- 
tate of  a  decedent,  for  the  payment  of  debts,  that  recognizance  has  priority  in 
the  distribution  of  the  proceeds. 

An  action  of  debt  against  two ;  an  award  of  arbitrators  against  both,  and  an 
appeal  by  one  :  upon  the  death  of  him  who  did  not  appeal,  the  award  has  the 
effect  of  a  judgment  upon  his  estate,  and  as  such  is  entitled  to  be  paid  :  it  is  also 
a  lien  on  real  estate,  although  five  years  have  elapsed :  but  it  must  not  be  paid 
before  the  appeal  be  tried ;  and  upon  the  distribution  of  the  decedent's  estate, 
a  fund  must  be  retained  for  that  purpose. 

APPEAL  from  the  decree  of  the  orphan's  court  of  Cumberland 
county. 

William  Ramsey  died  seised  of  real  estate  in  Cumberland  county, 
and  also  in  Perry  county,  and  of  personal  estate;  all  of  which  was 
sold  by  the  administrator :  and  the  orphan's  court  appointed  auditors 
to  marshal  and  distribute  the  same  among  his  creditors,  whose  debts 
were  of  all  grades. 

The  first  question  that  arose  was,  whether  lien  creditors  were  en- 
titled to  recover  interest  on  their  claims  until  the  return  of  the  sale 
of  the  real  estate ;  or  until  the  decree  of  payment  was  made.  The 
court  below  (Reed,  president)  determined  that  interest  ceased  at  the 
return  day  of  the  order  of  sale  and  confirmation. 
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The  commonwealth  had  a  judgment,  which  was  a  lien  on  real 
estate  :  but  other  creditors  contended,  because  it  was  a  debt  du 
the  commonwealth,  it  must  be  last  paid  ;  but  the  court  decreed,  that 
it  should  be  paid  according  to  its  priority. 

The  decedent,  in  his  lifetime,  had  been  the  executor  of  the  estate 
of  John  Rhine,  and  as  such,  settled  an  administration  account   by 
which  there  was  a  balance  found  to  be  in  his  hands  of  8000  dollars. 
A   transcript  of  this  balance  was  filed  in  the  common  pleas,   by 
the  heirs,  who  claimed  to  give  it  the  character  of  a  judgment,  tc 
be  paid  as  such  out  of  the  personal  estate  of  the  decedent, 
the  court  decreed,  that  it  had  not  the  attributes  of  a  judgment, 
and  was  only  entitled  to  payment  as  a  lien.     The  claimants  also 
insisted  upon  their  riant  to  be    substituted   to  the   right  of  prior 
lien  creditors,  who  took  the  fund  arising  from   the   sale   ot 
estate  :  because  they  might  have  resorted  to  the  personal  estate,  ir 
their  character  of  judgments;  and  having  two  funds,  they  should 
have  resorted  to  the  one,  which  would  have  left  the  other  undisturb- 
ed for  this  lien  of  a  special  character.     But  the  court  refused 
to  substitute.  , ,  , 

The  real  estate  of  Charles  Paterson  deceased,  had  been  s  by 
his  administrator,  by  an  order  of  the  orphan's  court,  for  the  payment 
of  debts.  William  Ramsey  became  the  purchaser,  and  entered  mtc 
a  recognizance  in  the  orphan's  court,  to  secure  the  purchase  money. 
This  was  a  part  of  the  estate  sold  by  the  administrator  of  William 
Ramsey,  the  proceeds  of  which  were  claimed  by  the  recogmzee. 
This  claim  was  opposed  by  the  other  creditors,  on  the  ground  that 
there  was  no  law  authorizing  an  administrator  to  take .a  recogni- 
zance in  the  orphan's  court,  to  secure  purchase  money  of  land  sol 
to  pay  debts  ;  and  it  was  not,  therefore,  a  lien.  But  the  court  de- 
creed, that  the  lien  was  specific,  and  entitled  to  priority  to  the  amount 
of  that  part  of  the  fund  in  court. 

A  joint  suit  was  brought  against  William  Ramsey  in  his  lifetime, 
and  Sterrett  Ramsey,  which  was  referred  to  arbitrators,  who  award- 
ed against  both  defendants  the  sum  of  800  dollars.  From  this  award, 
Sterrett  Ramsey  alone  appealed,  in  1824,  for  himself;  and  in  1135, 
when  this  decree  was  made,  that  appeal  was  yet  pending  and  unde- 
termined The  plaintiff  claimed  to  recover  the  amount  of  the  award, 
as  a  lien  on  the  real  estate  ;  but  the  court  was  of  opinion  that  the 
lien  was  gone,  and  decreed  against  the  claimant. 

The  decree  of  the  orphan's  court,  in  each  of  these  cases,  was  mad< 
the  subject  of  the  assignment  of  errors  in  this  court,  and  the  sai 
were  argued  by 

Biddle,  for  Rhine's  heirs. 

Penrose  and  Mexander,  for  Sterrett's  administrator. 

Williamson,  for  the  commonwealth. 

Carothers,  for  the  recognizee. 

Watts,  for  appellees  generally. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  questions  presented  to  the  court  arise  out  of 
exceptions  to  the  decree  of  the  orphan's  court  of  Cumberland  county, 
liquidating  and  marshalling  the  assets  of  the  estate  of  William  Ram- 
sey deceased,  in  the  hands  of  John  Harper,  Esq.,  his  administrator, 
to  and  amongst  the  creditors  of  the  estate. 

The  first  exception  is,  that  the  court  erred  in  ordering  interest  on 
the  judgment  in  favour  of  the  commonwealth  and  against  the  de- 
cedent to  be  calculated  only  to  the  return  day  of  the  order,  &c.,  viz. 
until  the  5th  of  September  1832.  A  sale,  under  an  order  of  the  or- 
phan's court  for  the  payment  of  debts,  is  a  judicial  sale,  and  has  been 
assimilated,  in  several  cases,  to  a  sale  made  by  the  sheriff,  under  pro- 
cess of  a  court  of  common  law.  Now,  it  cannot  but  be  admitted, 
that  interest  ceases  from  the  time  of  the  return  and  confirmation  of 
a  sheriff's  sale ;  and  I  see  no  reason,  as  a  general  principle,  to  make 
a  distinction  between  a  sale  by  the  sheriff,  and  a  sale  by  an  adminis- 
trator under  the  order  of  the  court.  The  land  is  taken  from  the 
heirs  to  pay  debts  ;  and  it  is  but  reasonable,  when  the  money  is 
made  by  sale  of  the  property,  and  in  the  hands  of  the  officers  of  the 
law,  that  the  debt  should  be  considered  as  paid,  to  the  amount  of  the 
money  raised  by  the  sale.  There  may  be  except  ions  to  this  principle; 
but  I  see  no  circumstances,  in  this  case,  which  take  it  out  of  the 
general  rule.  The  court,  it  is  alleged,  were  also  in  error  in  decreeing 
the  payment  of  the  judgment  of  The  Commonwealth  v.  Ramsey; 
but  this  objection,  if  not  abandoned,  has  been  but  feebly  pressed. 
We  are  of  opinion  that  the  decree  should  be,  in  this  respect,  confirmed. 

The  following  exceptions  may  be  examined  together. 

That  there  is  error  in  the  decree  and  report  of  the  auditors,  in  not 
allowing  the  legatees  of  John  Rhine  to  be  paid  as  a  judgment ;  in 
refusing  to  subrogate  the  legatees  of  Rhine,  having  one  fund,  to  the 
rights  of  the  creditors  by  whom  they  are  displaced  as  to  that  fund, 
such  creditors  having  two  funds;  and  in  not  decreeing  the  personal 
fund  to  be  first  applied  to  the  payment  of  the  debts  of  the  deceased, 
according  to  the  statute  of  distributions,  and  then  applying  the  fund, 
raised  by  the  sale  of  the  real  estate,  to  the  payment  of  the  liens 
upon  it. 

It  appears,  from  the  auditor's  report,  that  the  administrator  had  in 
his  hands  a  balance  amounting  to  the  sum  of  8134  dollars  13  cents: 
that  this  sum  arose  from  the  sale  of  real  estate  in  the  counties  of 
Cumberland  and  Perry,  some  of  which  was  incumbered  by  judg- 
ments, and  some  not;  and  also  from  the  personal  estate  of  the 
decedent.  It  has  been  decided,  in  the  case  of  The  Pennsylvania 
Agricultural  and  Manufacturers'  Bank  v.  Stambaugh's  Administra- 
tors, that  when  the  land  of  an  intestate  is  sold  by  execution,  the 
money  is  to  be  distributed  according  to  the  order  of  the  payment  of 
debts  in  the  case  of  personalty.  As  to  the  land,  therefore,  which 
was  sold  by  the  administrator,  and  on  which  there  were  no  liens  for 
purposes  of  distribution,  it  must  be  viewed  as  personal  estate.  What, 

IV. —  K 
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then,  is  the  proper  mode  for  the  administrator  to  distribute  this  fund1? 
It  is  the  opinion  of  the  court,  that  the  personal  fund,  of  course  in- 
cluding the  money  arising  from  the  sale  of  the  land  not  bound  by 
judgments  obtained  in  the  lifetime  of  the  deceased,  must  be  distri- 
buted, in  the  first  place,  among  the  creditors,  in  the  order  prescribed 
by  the  act  of  the  19th  of  April  1794.  It  is  made  the  duty  of  an  exe- 
cutor or  administrator  to  pay  all  the  debts  of  the  intestate  in  the 
manner  therein  prescribed  :  viz.  physic,  funeral  expenses,  and  serv- 
ants' wages;  second,  rents  not  exceeding  one  year;  third,  judg- 
ments; and  fourth,  recognizances,  &c.  The  personal  property  of  a 
decedent  is  the  primary  fund  for  the  payment  of  all  debts ;  and  this 
is  as  true  of  a  judgment,  which  is  a  lien  on  the  real  estate  in  the 
lifetime  of  the  decedent,  as  of  any  other  debt.  It  is  only  in  case 
there  is  an  insufficiency  of  personal  estate,  that  an  orphan's  court 
will  order  a  sale  of  real  estate  to  pay  debts.  I  do  not  look  upon  this 
as  a  case  of  subrogation,  or  one  in  which  the  doctrine  of  marshalling 
assets  comes  into  play;  but  as  a  case  of  the  distribution  of  a  fund 
under  the  plain  directions  of  an  act  of  assembly.  The  fund,  there- 
fore, which  arises  from  the  sale  of  the  personal  estate,  &c.,  must,  in 
the  first  place,  be  applied  to  the  payment  of  the  judgments  which 
were  obtained  against  William  Ramsey,  in  his  lifetime ;  and  the  fund 
which  arises  from  the  sale  of  the  real  estate  must  be  paid  to  the 
judgment  creditors,  according  to  their  respective  priorities  in  point  of 
time. 

It  has  been  contended,  that  Rhine's  heirs  are  judgment  creditors  ; 
and,  as  such,  are  entitled  to  an  equal  share  of  the  personal  estate : 
but  we  do  not  think  that  this  claim  has  any  of  the  attributes  of  a 
judgment.  Previous  to  the  act  of  the  1st  of  April  1823,  balances 
which  appeared  to  be,  on  settlement  in  the  orphan's  court,  in  the 
hands  of  an  executor  or  administrator,  were  simple  contracts  only 
against  the  accountant,  and  entitled  to  no  lien  against  the  real 
estate.  This  was  thought  to  be  an  evil ;  and  the  legislature  sought 
to  remedy  this  defect,  by  enacting  that  transcripts  or  extracts  from 
the  amount  appearing  to  be  due  and  in  the  hands  of  an  executor  or 
administrator  on  settlement  in  the  orphan's  court,  and  filed  in  the 
court  of  common  pleas,  shall  be  a  lien  on  the  real  estate  of  such 
executor  or  administrator,  from  the  time  of  the  entry  until  payment, 
distribution  or  satisfaction.  The  act  further  provides,  that  the  person 
interested  may  recover  the  amount  due  by  action  of  debt  or  scire 
facias.  The  whole  intent  of  the  action,  it  seems  to  me,  was  to  make 
the  balance  a  lien,  without  intending  to  alter  the  character  of  the 
debt  in  any  other  respect.  Although,  then,  we  do  not  think  that 
Rhine's  heirs  are  entitled  to  a  share  of  the  personal  estate  as  judg- 
ment, but  simple  contract  creditors  ;  yet,  as  lien  creditors,  they  are 
entitled  to  the  residue  of  the  money  accruing  from  the  sale  of  the 
land  affected  by  their  liens. 

It  is  alleged  there  was  error  in  decreeing  the  payment  of  the  re- 
cognizance of  Matee  v.  Ramsey  and  Boden.  The  fund  out  of  which 
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this  money  is  decreed  to  be  paid  arises  from  the  sale  of  the  same  land 
on  which  this  recognizance  is  a  lien.  That  the  recognizance  taken 
by  an  orphan's  court  to  secure  the  purchase  money  is  a  lien  on  the 
lands,  is  now  too  well  settled  to  admit  of  question.  The  very  object 
of  taking  a  recognizance  is  to  secure  a  lien  on  the  land.  It  was  the 
intention  of  both  parties  that  it  should  be  a  lien.  This  claim  is 
allowed. 

It  remains  now  to  examine  the  decision  of  the  court  on  the  judg- 
ment of  Sterrett's  Administrator  «.  William  and  Sterrett  Ramsey. 
The  situation  of  that  claim  is  such,  that  we  cannot  now  decide 
whether  the  plaintiff  will  ultimately  be  entitled  to  the  money  or  not. 
The  appeal  of  Sterrett  Ramsey  is  still  depending  ;  and,  until  this  is 
disposed  of,  it  is  impossible  to  say  whether  any  thing  may  be  ulti- 
mately found  due ;  for,  if  Sterrett  Ramsey  succeeds  on  the  appeal, 
it  will  be  virtually  a  finding  in  favour  of  William  Ramsey's  estate. 
In  that  event,  notwithstanding  his  judgment,  he  may  recover  nothing 
from  the  estate  of  William  Ramsey.  But,  unless  he  does  succeed 
on  the  appeal,  the  award  must  be  treated  as  a  judgment  against  the 
estate.  I  cannot  agree  with  the  court,  that,  as  to  the  personal  es- 
tate, this  judgment  is  good.  He  is  suspended,  it  is  true  ;  but  after 
the  appeal  of  Sterrett  Ramsey  is  tried,  if  found  against  him,  it  is  en- 
titled to  be  paid  as  a  judgment  out  of  the  real  and  personal  estate. 
Notwithstanding  five  years  have  elapsed,  yet  as  no  scire  facias  could 
be  issued,  the  lien  of  the  judgment  still  remains.  Under  these  cir- 
cumstances, the  court  must  retain  an  amount  sufficient  to  answer 
this  claim  ;  subject  to  a  final  distribution  after  the  trial  of  the  appeal 
taken  by  Sterrett  Ramsey. 

Decree  accordingly. 


Welty  against  Zentmyer. 

Upon  an  agreement  between  the  parties  to  refer  all  matters  in  variance,  in 
several  suits,  to  three  referees,  whose  award  shall  be  final,  an  award  made  by 
two  of  the  three  is  bad ;  notwithstanding  the  record  sent  to  the  referees  by  the 
prothonotary,  authorized  a  report  to  be  made  by  a  majority. 

ERROR  to  the  common  pleas  of  Franklin  county. 

This  was  an  action  of  slander,  by  David  Zentmyer  against  John 
Welty,  in  which  the  following  agreement  was  made  by  the  parties, 
and  filed  with  the  record. 

"  It  is  hereby  agreed  by  the  parties  in  this  cause,  that  all  proceed- 
ings heretofore  had  in  Franklin  county,  in  two  different  suits,  in  the 
court  aforesaid,  there  pending,  brought  by  said  Zentmyer  against 
said  Welty,  as  also  the  proceedings  in  the  court  of  common  pleas  in 
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Washington  county,  in  a  certain  case  of  attachment  brought  by  said 
Welty  against  Zentmyer,  are  to  be  stayed;  as  it  is  hereby  further 
agreed,  that  all  matters  in  variance  between  the  parties,  including  as 
well  the  causes  of  action  in  the  aforementioned  suits  as  every  thing 
else  in  controversy  between  the  parties,  is  to  be  finally  and  conclusive- 
ly adjusted,  without  the  right  of  appeal  to  either,  by  reference  to  three 
arbitrators,  this  day  chosen  by  the  parlies;  viz.  James  Reilly,  Esq., 
William  Cooper  and  Abraham  Row.  The  costs  which  have  already 
accrued  on  the  various  suits  alluded  to,  are  to  be  taxed  in  this  suit, 
and  paid  by  the  losing  party.  Witness  the  hands  and  seals  of  the 
parlies  aforesaid,  this  12th  November  1834. 

"  If  the  arbitrators  shall  find  any  thing  to  be  due  to  defendant,  an 
award  is  to  be  made  by  them  in  favour  of  defendant,  under  the  act 
of  1705,  to  be  entered  accordingly,  and  to  be  collected  under  the 
provisions  of  said  act.  Arbitrators  to  meet,  on  Thursday  the  18th  of 
December  1834,  at  the  house  of  Michael  Stoner,  in  Waynesburg,  at 
2  o'clock,  P.  M." 

Whereupon  the  prothonotary  made  out  the  following  rule  of  refe- 
rence, and  delivered  a  copy  of  it  to  each  of  the  parties  : 

"  Agreeably  to  an  act  of  assembly,  entitled  an  act  supplementary 
to  an  act  entitled  an  act  to  regulate  arbitrations  and  proceedings  in 
courts  of  justice,  passed  the  29th  day  of  March  1810,  all  matters  in 
variance  in  this  suit,  between  the  parties,  are  referred  to  James 
Reilly,  Abraham  Row  and  Alexander  Hamilton,  arbitrators  chosen 
by  the  parties;  who  are  to  meet  at  the  house  of  Michael  Stoner,  in 
the  borough  of  Chambersburg,  in  said  county,  on  Thursday  the  18th 
day  of  December  next,  at  2  o'clock  in  the  afternoon  of  said  day  ; 
and  they,  or  a  majority  of  them,  or  such  other  persons  as  may  be 
substituted  in  pursuance  of  said  act,  are  to  make  report  of  their  de- 
termination into  the  prothonotary's  office,  at  Chambersburg,  wiihin 
seven  days  after  they  shall  have  agreed  on  the  same.  The  said  ar- 
bitrators receiving  fifteen  days'  previous  notice  of  the  time  and  place 
appointed  for  the  meeting. 

"  JOHN  FLANAGAN,  Prothonotary. 

"  Prothonotary's  office,  Chambersburg,  November  12th,  1834." 
The  parties  appeared  before  the  referees  and  tried  their  cause,  and 
a  report  was  made  and  signed  by  two  of  the  referees,  in  favour  of 
the  plaintiff.  Exceptions  were  filed  to  the  report ;  but  they  were 
overruled  by  the  court  below,  (Thompson,  president,  dissenting)  and 
judgment  rendered  for  the  plaintiff,  on  the  award.  The  only  error 
insisted  on  was,  that  the  award  was  signed  but  by  two  of  the  referees. 

Crawford,  for  plaintiff  in  error,  cited,  Large  v.  Passmore,  5  Serg. 
<$•  Rzwle  52  ;  Austin  v.  Snow,  2  Doll.  157;  Duer  v.  Boyd,  1  Serg. 
4>  Rawle  203  ;  Todd  v.  Rough,  10  Serg.  fy  Rawle  18;  Bachman 
v.  Reigart,  3  Penns.  Rep.  270 ;  Russell  v.  Gray,  6  Serg.  fy  Rawle 
145  ;  Rea  v.  Gibbons,  7  Serg.  <$•  Rawle  204 ;  Stanton  v.  Henry,  1 1 
Johns.  133 ;  Cro.  Jac.  277  ;  Kydon  Awards  57. 
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.Denny  and  Findlay,for  defendant  in  error,  cited,  2  Conn.  Rep.  217; 
8  Co.  Rep.  82 ;  2  Brownl.  290 ;  Harris  v.  Hays,  6  Binn.  422. 

PER  CURIAM. — The  report  being  by  two,  while  the  submission  is 
to  three,  is  erroneous,  if  it  be  not  helped  by  subsequent  acts  of  the 
parties.  The  rule  issued  by  the  protlionotary,  purports  to  delegate 
the  power  of  making  an  award,  to  the  majority  ;  which,  transcend- 
ing the  power  delegaied  by  the  parties,  is  void  for  the  excess.  The 
prothonotary  made  out  copies  for  both  parties;  and  if  both  acted  on 
it  with  a  knowledge  of  the  contents,  they  would  be  bound  by  the 
event,  as  confirmation  is  equivalent  to  an  original  authority.  That, 
however,  is  not  to  be  presumed,  as  they  were  not  bound  to  suspect 
a  mistake  in  the  formal,  or  perhaps  any  other  part  of  the  rule  ;  and 
having  gone  to  a  hearing  without  a  knowledge  of  the  defect,  they 
are  not  bound  by  it. 

Judgment  reversed. 


Swartswalter's  Account. 

An  administrator  or  trustee  who,  in  the  management  of  the  funds,  acts  un- 
faithfully and  dishonestly  towards  his  cestuis  que  trust,  will  be  allowed  no  com- 
pensation on  the  settlement  of  his  account. 

APPEAL  by  Davis  Clemson,  administrator  de  bonis  non  cum  testa- 
mento  annexo  of  Leonard  Ellmaker  deceased,  from  the  decree  of  the 
orphan's  court  of  Lancaster  county,  upon  the  settlement  of  the  ad- 
ministration account  of  Jacob  Swartswalter,  administrator  pendente 
lite  of  Leonard  Ellmaker  deceased.  Of  the  many  exceptions  filed 
to  this  account,  but  one  gave  rise  to  the  determination  of  any  prin- 
ciple by  this  court;  and  that  is  fully  stated  in  the  opinion  and  decree 
of  the  court,  which  was  delivered  by 

KENNEDY,  J. — It  is  considered  and  decreed  by  the  court  that  Jacob 
Swartswaller,  the  accountant,  be  charged  with  10,151  dollars  78 
cents,  the  amount  charged  against  him  by  the  orphan's  court.  Arid 
in  addition  thereto,  that  he  be  charged  with  the  following  sums,  to 
wit:  First,  with  interest  on  2716  dollars  67  cents,  the  amount  of  the 
rent  charged  against  him  by  the  orphan's  court,  from  the  times  re- 
spectively at  which  the  same  became  payable,  down  to  the  present, 
as  follows : 

On  first  year's  rent  of  400  dollars,  interest  from  April  1st,  1823  to 
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May  llth,  1835,  say  twelve  years  one  month  and  eleven 

days,  equal  to      -  -               $290  73 

On  second  do  from  April  1st,  1824,       -  -     266  73 

On  third     do  from  April  1st,  1825,      -  -            -     242  73 

On  fourth   do  from  April  1st,  1826,       -  -            -     218  73 

On  fifth      do  from  April  1st,  1827,       -  -            -     194  73 

On  sixth     do  from  April  1st,  1828,       -  -            -     17073 

On  seventh  do  from  April  1st,  1829,       -  11673 


$1501   11 

Second,  with  250  dollars  received  from  Ja- 
cob Bear,  -  -       $250  00 

Third,  with  interest  thereon   from  1824, 
say  eleven  years,  -         165  00 

415  00 


Aggregate  amount,  $1916  11 


It  is  also  further  decreed  by  the  court,  that  in  addition  to  the  sums 
disallowed  and  stricken  out  from  the  credit  side  of  the  account  by 
the  orphan's  court,  the  following  items  and  sums  be  also  disallowed 
and  stricken  therefrom,  to  wit : 

First  item,  No.  17,  amounting  to  -  $  16  33 

Second  item,  No.  18,         do     -  -     170  50 

Third,  the  allowance  made  to  the  accountant  for  his  loss 
of  time,  trouble  and  expense  in  administering  the  estate,        250  00 

$436  83 

It  is  also  considered  and  decreed  by  the  court,  that  the  accountant 
be  allowed  and  credited  with  900  dollars  45  cents,  being  the  interest 
upon  the  sum  of  1650  dollars  85£  cents  allowed  to  him  by  the  or- 
phan's court  on  account  of  taxes  paid  for,  and  repairs  done  to,  the 
mills. 

The  account,  being  corrected  according  to  this  decree,  will  stand 
as  follows,  to  wit : 

DEBTS. 

Amount  charged  by  the  orphan's  court,  $10,151  78 
Additional  sum  by  supreme  court,  1916  11 

$12,067  89 

CREDITS. 

Amount  of  credits  allowed  by  the  orphan's 
court,  after  deducting  therefrom  the  amount 
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of  the  items  composing  part  thereof  and  dis- 
allowed by  the  supreme  court,    -  -     $6389  27£ 

Additional  credit  allowed  by  the  supreme 
court,  being  interest  on  the  money  paid  for 
taxes  and  repairs,  -  900  45 

$7289  72£ 


Balance  due  by  the  accountant,     $4778 


Finally,  the  court  order  and  decree  that  Jacob  Swartswalter,  the 
accountant,  pay  this  balance  of  4778  dollars  16s  cents  to  Davis  Clem- 
son,  the  administrator  cum  testamenlo  annexo  of  Leonard  Ellmaker  de- 
ceased, and  that  he  also  deliver  to  the  said  administrator  all  evidences 
of  debts  and  securities  which  he  holds  for  moneys  owing  to,  or  being 
assets  of  the  said  deceased. 

It  is  not  deemed  necessary  to  state  the  reasons  for  making  this 
decree,  further  than  to  mention  the  ground  upon  which  the  claim 
made  by  the  accountant  for  his  trouble,  loss  of  time  and  expenses 
in  administering  the  estate,  has  been  rejected  and  disallowed. 

Now  although  it  is  perfectly  just  and  reasonable  that  every  one 
acting  under  proper  authority,  in  the  character  of  a  trustee,  should 
receive  a  fair  compensation  for  his  services,  yet  it  is  of  infinite  im- 
portance to  the  public,  as  well  as  to  the  individuals  interested  in  the 
execution  of  the  trust,  that  he  should  perform  the  duties  of  it  with 
the  most  strict  honour  and  integrity.  In  this  case,  however,  the 
accountant,  after  having  assumed  and  taken  upon  himself  the  office 
of  administrator  pendente  lite,  which  constituted  him  properly  a  trus- 
tee and  nothing  more,  instead  of  managing  and  preserving  the 
estate  for  the  common  benefit  of  those  who  might  be  entitled  to  it, 
trumped  up  an  unfounded  claim  in  his  own  favour  against  it,  by 
which  he  attempted  to  appropriate  the  whole  of  it,  with  the  excep- 
tion of  about  150  dollars,  to  his  own  use. 

Now  it  is  certainly  inconsistent  with  every  principle  of  retributive 
justice,  that  a  trustee  who  betrays  the  confidence  reposed  in  him, 
and  attempts  to  defraud  the  cestuis  que  trust  by  appropriating  the  trust 
funds  to  the  discharge  of  a  pretended  claim  of  his  own,  should  re- 
ceive the  same  reward  that  is  due  to  virtue  only,  and  given  as  a 
remuneration  for  services  rendered  with  a  view  to  advance  the  inte- 
rests of  the  cestuis  que  trust.  On  principles  of  policy,  as  well  as  those 
of  morality  and  justice,  in  order  to  insure  a  faithful  and  honest  exe- 
cution of  the  trust  as  far  as  practicable,  it  would  be  inexpedient  to 
allow  to  the  trustee  who  has  acted  dishonestly  and  with  an  intent 
fraudulently  to  convert  the  trust  funds  to  his  own  use,  the  same 
compensation  with  him  who  has  acted  uprightly  in  all  respects  and 
with  a  single  view  to  promote  the  true  interests  of  his  cestuis  que  trust, 
The  withholding  compensation  altogether  in  the  first  case,  and  be- 
stowing it  only  in  the  latter,  may  have  a  tendency  to  deter  trustees 
from  attempting  any  thing  unfair  in  the  execution  of  the  trust,  and 
induce  them,  at  the  same  time,  to  perform  their  duties  with  common 
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honesty  at  least,  if  not  with  all  the  skill  and  diligence  that  might 
possibly  be  applied. 
Decree  accordingly. 

JVorm,  for  appellant. 
Ellmaker,  for  appellee. 


Guthrie  against  Murphy. 

An  infant  may,  in  some  cases,  bind  himself  for  necessaries  ;  but  he  cannot  do 
BO  when  he  has  got  a  guardian  or  parent  to  supply  his  wants. 

The  execution  of  an  indenture  of  apprenticeship  by  a  minor,  without  the 
consent  of  his  guardian,  is  null  and  void  ;  and  if  the  covenants  be  not  complied 
with  on  his  part,  no  action  will  lie  against  him  for  the  breach  of  it. 

ERROR  to  Franklin  county. 

This  was  an  action  of  assumpsit  by  John  H.  Murphy  against 
Newton  B.  Guthrie,  to  recover  223  dollars  for  boarding  and  clothing 
the  defendant  during  his  minority.  The  facts  were,  that  a  contract 
was  made  between  the  parties  during  the  minority  of  the  defendant, 
by  which  he  bound  himself  to  remain  with  the  plaintiff  to  learn  the 
business  of  a  taylor.  The  guardian  of  the  defendant  refused  to  give 
his  assent  to  the  contract.  After  the  defendant  had  remained  two 
years  with  the  plaintiff,  he  left  his  service  on  account  of  ill  health. 
While  he  remained,  the  plaintiff  furnished  him  with  clothing  and 
paid  for  his  boarding,  for  which  this  action  was  brought. 

The  defendant  contended  that  the  plaintiff  was  not  entitled  to 
recover  at  all :  but  the  court  was  of  opinion,  that  although  the  con- 
tract was  voidable  by  the  minor,  yet  if  he  did  not  comply  with  the 
terms  of  his  contract,  but  left  the  service  of  the  plaintiff  in  violation 
of  it,  and  his  services  were  not  equal  to  the  clothing  and  boarding, 
&c.  furnished  to  him  by  the  plaintiff,  he  was  liable  to  this  action, 
and  may  be  compelled  to  compensate  him  for  the  necessaries  fur- 
nished. To  this  opinion  the  defendant  excepted,  and  it  was  the 
subject  of  the  error  assigned. 

Findlay,  for  plaintiff  in  error,  cited,  2  Kent  239;  Penrose  v.  Curran, 
3  Rawle  351. 

Crawford,  for  defendant  in  error,  cited  Badger  v.  Phinney,  15 
Mass.  359. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. —  Infants  constitute  a  class  of  society  unable,  from 
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want  of  sufficient  discretion,  to  judge  what  is  best  in  the  regulation 
of  their  conduct,  and  the  disposition  of  their  property  :  and  the  law, 
on  that  account,  provides  for  the  appointment  of  guardians  where 
they  are  destitute  of  parents.  This  safeguard  would  be  of  little 
avail,  if  third  persons,  passing  it  by,  could  deal  directly  with  the  in- 
fant, and  bind  him  by  his  contract.  He  would  be  left  exposed  to 
the  consequences  of  his  own  thoughtlessness  and  credulity,  and  of 
the  craft  of  others.  It  is,  therefore,  incumbent  on  those  who  mean 
to  create  an  obligation  binding  on  an  infant,  where  he  has  a  parent 
or  guardian  extending  towards  him  his  care  and  protection,  to  apply 
to  such  guardian  or  parent,  and  contract  with  him.  Though  an 
infant  may,  in  some  cases,  bind  himself  for  necessaries,  yet  he  cannot 
do  even  that  where  he  has  a  guardian  or  parent  who  supplies  his 
wants.  Bainbridge  v.  Picketing,  2  W.  Black.  1325;  Warley  v. 
Toll,  9  Johns.  141.  The  profession  or  trade  which  he  should  learn  ; 
the  person  most  competent,  to  teach  him  ;  the  terms  on  which  the 
contract  ought  to  be  made,  are  all  matters  of  great  moment  to  the 
welfare  of  the  infant,  and  may  affect  the  course  of  his  whole  life. 
If  there  is  any  thing  in  which  the  counsel  and  assistance  of  a  parent 
or  guardian  are  material  to  his  interests,  it  is  this.  Our  acts  of  as- 
sembly recognize  an  indenture  of  apprenticeship  as  valid,  where 
there  is  a  guardian,  only  when  executed  by  him:  without  his  ap- 
probation, the  infant's  execution  of  it  is  null  and  void.  In  the  case 
before  us,  the  plaintiff  procured  the  defendant,  a  boy  of  sixteen,  to 
enter  into  his  service  as  an  apprentice  till  twenty-one,  to  learn  the 
trade  of  a  taylor,  without  the  knowledge  of  his  guardian ;  who, 
when  applied  to  by  the  defendant,  expressed  his  disapprobation  of 
the  trade,  as  unsuited  to  his  health.  The  guardian  lived  in  the  same 
town,  and  was  ready  and  able  to  supply  the  wants  of  the  defendant. 
The  plaintiff,  however,  took  him  into  his  service,  and  some  time  after 
applied  to  the  guardian  to  bind  him.  He  refused,  saying  the  defen- 
dant had  gone  against  his  consent ;  but  if  he  would  serve  the  plain- 
tiff according  to  the  terms  they  had  agreed  on,  it  was  well,  or  words 
to  that  effect ;  but  he  would  not  interfere  further  in  it.  The  plaintiff, 
therefore,  took  and  retained  him  without  the  contract  of  the  guardian, 
and  at  his  own  risk.  In  about  two  years  the  defendant's  health  was 
impaired  ;  he  was  obliged  to  quit  the  service  in  which  he  had  worked 
faithfully  ;  and  the  plaintiff  now  sues  for  the  moneys  expended  in 
boarding  and  clothing,  beyond  what  the  defendant's  services  were 
worth  to  him. 

It  is  manifest,  on  the  principles  already  stated,  that  the  plaintiff 
has  no  cause  of  action  whatever.  If  he  has  chosen  to  disregard  the 
rules  of  law  which  forbid  such  a  dealing  with  the  infant,  he  must 
take  the  consequences.  It  is  impossible  to  separate  the  articles  fur- 
nished in  pursuance  of  the  contract  of  apprenticeship  from  the  con- 
tract of  apprenticeship  itself.  They  constitute  a  part  of  it ;  and  every 
part  was  against  the  policy  of  the  law,  and  void.  It  is  in  vain  to 
argue  that  the  mere  contract  of  apprenticeship  may  be  bad,  and  yet 
iv. — L 
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that  a  responsibility  may  arise  from  delivering  articles,  or  disbursing 
moneys  under  it :  or  to  say  that  the  plaintiff  took  the  defendant  away 
from  the  care  and  protection  of  his  guardian  ;  and,  therefore,  the 
latter  would  be  liable  for  necessaries.  The  very  taking  him  away 
from  that  care  and  superintendence  was  an  illegal  act. 

The  plaintiff's  argument  is  exceptio  ejusdem  rei  cujus  petitur  disso- 
lutio.  What  would  be  thought  of  a  person  who  should  take  an  in- 
fant from  his  parent,  and  induce  him  to  bind  himself  apprentice 
without  the  knowledge  or  consent  of  the  parent ;  and  afterwards 
charge  the  parent  for  clothing  and  boarding  furnished  the  infant 
while  in  his  service  1  The  infant's  express  promise  to  pay  for  the 
articles,  in  the  present  case,  would  have  been  invalid.  The  law  would 
not  raise  an  implied  promise  from  their  delivery  under  an  unau- 
thorized contract;  and,  therefore,  neither  assumpsit  nor  any  other 
form  of  action  lies  to  recover  the  price  of  them  in  damages,  or  other- 
wise. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Dickinson  against  Lee. 

Where  it  is  necessary  to  effectuate  a  manifest  intent,  grandchildren  may  take 
by  the  designation  of  children;  but  a  bequest  of  a  residue  "to  be  divided  amongst 
all  my  children,  their  heirs  or  assigns,  in  equal  shares,"  will  not  include  the 
children  of  a  deceased  son  of  the  testator. 

ERROR  to  the  common  pleas  of  Berks  county. 

Joseph  Dickinson  and  wife  brought  this  action  for  a  legacy  against 
the  executor  of  Isaac  Lee  deceased.  William  Lee  was  a  son  of,  and 
died  before  the  testator,  leaving  children,  to  one  of  whom  the  plain- 
tiff was  married  ;  and  the  only  question  in  the  cause  arises  out  of  the 
construction  of  the  last  clause  of  the  following  will  of  Isaac  Lee 
deceased : 

"  Item.  Further  it  is  my  will  and  I  direct,  that  all  the  rest  and  re- 
mainder of  my  land  and  real  estate  shall  be  sold  by  my  executors 
hereafter  to  be  named  ;  and  the  proceeds  thereof,  as  well  as  the  2000 
dollars  to  be  paid  by  my  son  Jeremiah  above  mentioned,  shall  be 
divided  as  follows,  to  wit : 

"Item.  To  my  son  Anthony,  20  dollars,  as  his  full  portion,  share 
and  legacy,  out  of  all  my  real  and  personal  property. 

"  Item.  600  dollars  shall  be  left  in  the  hands  of  my  executors,  for 
the  use  of  my  daughter-in-law,  Mary  Lee,  wife  and  widow  of  my 
son  William  deceased,  out  of  which  the  interest  shall  be  paid  to 
her  yearly,  and  every  year  during  the  natural  life  of  William  Lee, 
son  of  my  son  William;  and  after  his  decease,  it  shall  be  divided 
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amongst  his  brothers  and  sister;?,  and  his  mother,  in  equal  shares, 
share  and  share  alike,  if  she  should  survive  him;  if  not,  then  amongst 
his  brothers  and  sisters,  their  heirs  or  assigns. 

"Item.  To  my  son  Nathan  500  dollars,  to  him,  his  heirs  or  as- 
signs :  and  also  to  my  daughters,  Jane  Hannis,  intermarried  with 
Robert  Hannis;  Aby  Cherington,  widow  of  William  Cherington 
deceased;  Ann  Sterret,  intermarried  with  William  Sterret;  and  Sa- 
rah Whall,  intermarried  with  Ebenezer  Whall;  to  each  respectively 
the  sum  of  500  dollars,  to  them,  their  heirs  or  assigns. 

"  Item.  If  any  should  be  left,  and  what  is  left,  after  the  above 
and  within  mentioned  sum  and  sums  are  paid,  that  shall  be  divided 
amongst  all  my  children,  their  heirs  or  assigns,  in  equal  shares,  share 
and  share  alike,  except  rny  two  sons,  Jeremiah  and  Anthony :  their 
full  portions  shall  be  what  is  to  them  bequeathed  heretofore  men- 
tioned." yy> 

The  courl  below  (Maloay,  president)  was  of  opinion,  that  the  plain- 
tiff was  not  entitled  to  recover ;  and  rendered  a  judgment  accord- 
ingly. 

L.  Wharton  and  Jones,  for  plaintiff  in  error,  cited,  1  Roper  100;  2 
Rawle  32  ;  Pemberton  v.  Parke,  5  Binn.  601;  Lewis  v.  Fisher  et  al, 
2  Yeales  196  ;  Lessee  of  Smith  v.  Folwell,  1  Binn.  559  ;  Gord.  Law 
Dec.  53. 

Smith,  contra,  cited,  1  Roper  69;  3  Bro.  Ca.  367;  Lessee  of  Smith 
v.  Folwell,  1  Binn.  546 ;  1  Roper  128. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Where  it  is  necessary  to  effectuate  a  manifest 
intent,  grandchildren  may  undoubtedly  take  by  the  designation  of 
children,  though  that  is  by  no  means  the  legal  acceptation  of  the 
word.  They  are  suffered  to  do  so  principally,  if  not  exclusively,  in 
two  cases:  where  the  word  is  used  evidently  as  co-extensive  with 
issue,  which  is  a  word  of  very  general  import;  and  where  there  are 
no  children  literally  to  answer  the  descripiion,  and  then  grandchil- 
dren are  let  in  ut  res  magis  valeat  quam  pereat.  Here  the  testator  had 
children,  and  there  is  no  room  to  declare  the  grandchildren  entitled 
on  that  ground.  Then. as  to  the  description  in  other  respects.  The 
residue  is  ordered  to  be  divided  among  all  the  testator's  "children, 
their  heirs  or  assigns  in  equal  shares,  share  and  share  alike."  There 
is  but  one  word  in  this  (heirs)  that  can,  by  any  construction  what- 
ever, have  the  remotest  relation  to  the  children  as  constituting  sepa- 
rate stocks;  and  that  word,  used  as  it  is  without  words  of  restriction, 
is  too  general  to  be  equivalent  to  issue,  as  it  would  equally  let  in 
collaterals.  It  is,  however,  coupled  with  a  word  (assigns)  which, 
if  it  is  to  have  any  effect  at  all,  certainly  cannot  be  a  restrictive  one. 
Even  putting  that  difficulty  aside,  there  is  another,  and  a  more  for- 
midable one,  in  the  nature  of  the  office  these  two  words  were  evi- 
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dently  intended  to  perform.  To  speak  analogically,  they  were  used 
as  terms,  not  of  purchase,  but  of  limitation ;  or  at  least  of  perpetuity, 
to  indicate  that  the  bequest  was  in  full  property.  This  being  their 
apparent  meaning,  there  is  no  reason  to  strain  them,  in  order  to  let 
in  parties  in  whose  favour  there  does  not  seem  to  have  been  a  clear, 
plain  and  manifest  intent. 
Judgment  affirmed. 


Eichelberger's  Appeal. 

It  is  the  business  of  a  guardian  to  manage  in  person  the  estate  of  his  ward, 
for  the  ward's  benefit.  He  cannot  set  up  his  ward  in  business,  but  at  his  own 
risk. 

APPEAL  by  George  F.  Eichelberger,  from  the  decree  of  the  or- 
phan's court  of  York  county,  upon  the  settlement  of  the  account  of 
his  guardian,  Jacob  Smyser.  The  only  question  of  consequence 
arose  out  of  an  exception  to  certain  credits  claimed  by  the  guardian 
in  his  account,  for  goods,  &c.  furnished  and  paid  for  by  him,  to  es- 
tablish his  ward  in  the  business  of  a  tavernkeeper.  The  court  be- 
low overruled  the  exceptions,  and  the  ward  appealed. 

Anderson  and  Lewis,  for  appellant,  cited  Konigmacher  v.  Kimmel, 
1  Penns.  Rep.  207  ;  Johnson's  Appeal,  12  Serg.  fy  Rawle  325  ;  Pirn 
v.  Downing  et  al.,  11  Serg.  fy  Rawle  66. 

Evans,  for  appellee. 

PER  CURIAM. — There  is  a  principle  to  be  enforced  in  this  case 
which  is  to  be  distinctly  understood.  No  guardian  can  set  up  his 
ward  in  business  at  the  risk  of  the  ward  ;  and  least  of  all,  in  the  bu- 
siness of  a  publican,  which  requires  habits  of  temperance  to  have 
been  previously  formed  and  established.  Why  does  the  common 
law  withhold  from  an  infant  capacity  to  bind  himself,  except  in  cases 
of  extreme  necessity  1  Undoubtedly,  to  protect  him  from  the  conse- 
quences of  inexperience.  But  if  the  effect  of  putting  him  in  a  state 
of  pupilage  is  but  to  expose  him  the  more  certainly  to  the  dangers 
from  which  the  want  of  legal  capacity  was  intended  to  guard  him, 
it  would  be  better  that  he  should  have  no  guardian  at  all.  If  the 
effect  of  the  office  is  but  to  enable  him  to  do  indirectly  what  he  could 
not  do  directly,  it  becomes  no  more  than  an  instrument  to  evade  the 
wisest  provisions  of  the  law.  Such,  however,  is  not  its  effect.  It 
is  the  business  of  a  guardian  to  manage,  in  person,  the  estate  of  the 
ward  for  the  ward's  benefit;  and  if  he  do  not,  he  must  take  the  con- 
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sequences.  If  he  trade  with  the  fund  for  his  own  benefit,  he  must 
bear  the  loss,  if  any  there  be  ;  and  a  fortiori  he  must  bear  it  if  he 
suffer  the  ward  to  trade  with  it.  But  there  are  circumstances  in 
this  case  of  an  aggravating  stamp ;  and  the  fact  that  the  tavern- 
house  belonged  to  the  guardian,  while  the  ostensible  keeper  of  it 
was  his  insolvent  son-in-law,  might,  were  it  necessary,  warrant  an 
inference  of  wilful  abuse.  The  principle,  however,  is  sufficient  for 
the  case  ;  and  all  the  credits  which  depend  on  it,  as  well  perhaps  as 
a  few  others  which  it  is  necessary  to  indicate  but  by  the  decree, 
are  to  be  struck  out  of  the  account,  and  the  decree  affirmed  for  the 
residue. 

Decree  accordingly. 


Price  against  Junkin. 

Upon  the  trial  of  an  issue  involving  a  question  of  fraud,  when  evidence  has 
been  given  tending  to  prove  a  fraudulent  arrangement  between  two  persons 
to  effect  an  object,  the  acts  and  declarations  of  either,  although  not  in  the  pre- 
sence of  each  other,  may  be  given  in  evidence. 

Although  a  sale  of  land  by  an  executor,  in  pursuance  of  powers  contained  in 
a  will,  may  be  fraudulent  and  void  as  respects  the  purchaser,  because  of  his 
having  been  a  party  to  the  fraud,  yet  as  respects  a  subsequent  and  innocent 
purchaser  from  him,  the  title  will  be  good. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

This  was  an  action  of  ejectment  by  Richard  Miles,  administrator 
de  bonis  non  of  William  Junkin  deceased,  against  Joseph  Price  and 
John  Moist.  William  Junkin,  by  his  will,  appointed  David  Lusk  to 
be  the  executor,  with  power  to  sell  his  real  estate.  The  executor 
offered  the  land  for  sale  at  public  vetidue,  and  sold  the  same  to 
Joseph  Price,  one  of  the  defendants,  for  3100  dollars.  An  applica- 
tion was  made  by  the  heirs  of  William  Junkin  to  the  orphan's  court, 
to  dismiss  David  Lusk  from  his  executorship,  for  several  reasons; 
and,  among  others,  that  the  sale  of  the  real  estate  to  Joseph  Price 
WHS  fraudulent,  having  been  made  for  a  consideration  much  below 
the  value  of  the  land,  and  for  the  benefit  of  himself,  as  well  as  Price. 
David  Lusk  was  dismissed  by  the  orphan's  court,  and  letters  of  ad- 
ministration de  bonis  non  were  issued  to  Richard  Miles,  the  plaintiff; 
who  brought  this  ejectment  to  recover  the  land  for  the  benefit  of  the 
devisees  and  legatees  of  William  Junkin,  the  testator,  on  the  same 
ground,  that  the  sale  by  Lusk  the  executor  to  Price  was  fraudu- 
lent. After  the  plaintiff  had  proved  that  on  the  same  day  of  the 
sale  to  Price  the  land  had  been  struck  down  to  another  person  for 
4000  dollars,  and  the  executor,  Lusk,  had  immediately  demanded 
the  money,  and  because  it  was  not  paid  refused  to  confirm  (he  sale  ; 
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and  that  another  substantial  man  had  offered  3500  dollars  cash  for 
it,  which  the  executor  refused,  and  put  it  up  again  at  public  sale, 
after  all  the  bidders  were  gone  but  Price,  and  struck  it  down  to  him 
for  3100  dollars;  and  also  several  other  circumstances,  tending  to 
show  that  there  was  a  fraudulent  arrangement  between  Lusk  and  Price, 
by  which  the  property  was  to  be  struck  down  and  conveyed  to  Price, 
for  the  benefit  of  both :  he  offered  in  evidence  the  declarations  of  Lusk, 
the  executor,  made  in  the  absence  of  Price,  that  the  purchase  was 
for  their  joint  benefit,  and  also  many  other  acts  and  declarations  of 
his,  leading  to,  the  establishment  of  the  same  fact.  This  evidence 
was  objected  to,  on  the  ground  that  the  title  of  the  defendants  could 
not  be  affected  by  the  declarations  of  the  grantor  not  made  in  the 
presence  of  the  defendant.  But  the  court  (Burnside,  president)  de- 
cided, that,  inasmuch  as  evidence  had  already  been  given  tending 
to  establish  a  fraudulent  combination  between  Lusk  and  Price, 
any  declaration  or  act  of  either  or  both,  which  tended  to  establish 
the  fraud,  might  be  given  in  evidence.  The  plaintiff  then  proved 
the  admission  of  Lusk  to  the  scrivener  who  wrote  the  deed,  that  he 
was  equally  interested  with  Price  in  the  purchase.  It  was  also 
proved  that  Lusk  and  Price,  at  different  times,  declared  that  the 
land  was  worth  more  than  it  was  sold  for. 

While  Price  was  in  possession  of  the  land  under  his  purchase,  he 
sold  part  of  it  to  John  Moist,  the  other  defendant.  There  was  evi- 
dence on  the  part  of  the  defendants,  that  part  of  the  purchase  money 
had  been  paid  by  Price  to  Lusk,  after  the  deed  was  made.  The  de- 
fendants requested  the  court  to  charge  the  jury,  that  the  plaintiff 
could  not  recover  without  first  tendering  to  the  defendant  the  amount 
of  the  money  which  was  actually  paid  by  him  to  Lusk.  And,  also, 
that,  if  John  Moist  was  not  a  party  to  the  alleged  fraud,  but  an  inno- 
cent purchaser  for  value  from  Price,  there  could  be  no  recovery 
against  him.  To  which  the  court  answered,  that  if  the  original 
contract  between  Lusk  and  Price  was  fraudulent,  it  was  void,  and 
no  title  was  in  Price ;  that  there  was  no  necessity  to  refund  the 
money  paid;  and  that  Moist  was  in  no  better  situation  than  Price 
from  whom  he  purchased. 

The  errors  assigned  were  :  the  admission  of  the  evidence  men- 
tioned, and  the  instruction  of  the  court  on  the  two  points  above 
stated. 

Jl.  8.  Wilson,  for  plaintiff  in  error.  As  to  the  admission  of  the 
evidence:  cited,  Ruchart  v.  Castator,  5  Binn.  ;  Whiting  v.  Johnson, 
11  Serg.  fy  Rawle  328;  Wolfv.  Carothers,  3  Serg.  fy  Rawh  240. 
And  as  to  the  interest  of  Moist  being  affected  by  the  fraud  :  Covert 
v.  Irwin,  3  Serg.  fy  Rawle  283 ;  Heister  v.  Fortner,  2  Binn.  40 ; 
Scott  v.  Gallagher,  14  Serg.  <$•  Rawle  333 ;  Harris  v.  Bell,  10  Serg. 
fy  Rawle  39;  Gonzalus  v.  Hoover,  6  Serg.  fy  Rawle  118;  Plumer 
v.  Robertson,  6  Serg.  <$•  Rawle  179.  That  the  purchase  money 
should  be  refunded  :  Youst  v.  Martin,  3  Serg.  #  Rawle  423. 
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•Miles  and  Potter,  contra,  cited,  Heldreth  v.  Sands,  2  Johns.  Ch. 
35  ;  Inhabitants  of  Worcester  v.  Eaton,  13  Mass.  Rep.  374. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  defendant's  bills  of  exception  to  evidence  were, 
in  this  case,  fourteen  in  number.  They  all  depend  very  much  on 
the  same  principle.  The  first  four  are  chiefly  relied  on.  We  think 
the  reasons  assigned  by  the  court  below  for  the  admission  of  the 
plaintiff's  evidence  conclusive,  arid  that  there  was  no  error  in  receiv- 
ing it. 

In  the  charge  of  the  court  no  error  has  been  exhibited,  except  in 
that  part  of  it  which  relates  to  the  claim  of  the  defendant,  Moist. 
This  involves  an  important  principle,  and  one  which  the  court  de- 
cided incorrectly.  The  defendants  requested  the  court  to  charge, 
"  that  Christian  Moist,  being  an  innocent  purchaser  for  a  valuable 
consideration,  cannot  be  affected  by  any  act  of  Price  and  Lusk." 
The  court  answered,  "if  the  sale  was  fraudulent,  and  Lusk  had  an 
interest  in  it,  then  the  sale  was  utterly  void,  arid  Moist,  having 
purchased  from  one  of  the  parties  to  that  fraud,  will  not  be  pro- 
tected." And  again  ;  "  our  opinion  is,  that  Moist  is  in  no  better 
situation,  under  all  the  evidence  in  this  case,  than  Price." 

The  tract  of  land  for  which  this  ejectment  was  brought,  had  be- 
longed to  William  Junkin  deceased,  who  died  seised,  leaving  a  will 
by  which  he  authorized  his  executors  to  sell  it.  David  Lusk,  the 
only  executor  who  acted,  advertised  the  land  for  public  sale  in  No- 
vember 1827,  and  it  was  struck  off  to  the  defendant  Joseph  Price, 
to  whom  Lusk  made  a  deed  in  January  1828.  Letters  of  adminis- 
tration with  the  will  annexed,  were  afterwards  issued  to  the  plain- 
tiff, (in  consequence  of  proceedings  in  the  orphan's  court  against 
Lusk)  and  the  plaintiff  instituted  this  ejectment  to  April  term  1832, 
alleging  the  sale  to  Price  to  have  been  a  contrivance  between  Lusk 
and  Price  to  defraud  the  children  of  the  testator,  by  purchasing  the 
land  in  the  name  of  Price,  at  an  inferior  value,  for  their  mutual 
benefit.  In  April  1831,  Price  executed  a  deed  to  the  other  defend- 
ant, Christian  Moist,  in  consideration  of  518  dollars  and  75  cents, 
for  twenty  acres  and  one  hundred  and  forty-one  perches,  part  of  the 
tract. 

An  innocent  purchaser  of  the  legal  title,  without  notice  of  trust  or 
fraud,  is  peculiarly  protected  in  equity,  and  chancery  never  lends  its 
aid  (o  enforce  a  claim  for  the  land  against  him.  The  children  of 
Junkin,  through  the  administrator  de  bonis  non  as  their  trustee,  seek 
to  set  aside  a  conveyance  made  by  an  executor  acting  under  a 
power  in  their  father's  will.  They  ask  to  enforce  an  equity  :  to 
declare  the  grantees  under  the  executor  trustees  for  them,  and  to 
reinvest  them  in  the  title.  As  between  the  original  parties,  Lusk 
and  Price,  there  is  no  difficulty  in  doing  so,  when  it  is  shown  that 
the  conveyance  from  one  to  the  other  was  fraudulent  and  collusive. 
But  to  go  further,  and  hold  that  an  innocent  purchaser  shall  be 
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made  a  trustee  for  them,  would  be  to  destroy,  in  their  favour,  a  para- 
mount equity.  No  doctrine  is  more  firmly  settled  in  chancery,  than 
that  though  a  purchaser  has  notice  of  an  equitable  claim  by  which 
his  conscience  is  affected,  yet  a  person  purchasing  from  him,  bona 
fide,  and  without  notice  of  the  right,  will  not  be  bound  by  it.  Sugd. 
Vend.  531.  Otherwise  the  innocent  purchaser  would  be  the  victim 
of  fraud,  and  titles  would  be  unsafe  :  especially  in  a  country  like 
ours,  where  deeds  and  wills  are  registered,  and  their  contents  confid- 
ed in  as  muniments  of  property,  instead  of  covenants  of  title,  out- 
standing terms,  and  other  devices  of  the  English  system  of  convey- 
ancing. Here  Price  had  a  conveyance  from  Lusk,  the  executor 
empowered  to  convey,  and  Moist  had  no  reason,  so  far  as  appears,  to 
question  or  suspect  it.  If  a  loss  is  to  happen  by  the  exercise  of  that 
power,  it  should  be  borne  by  those  representing  the  testator  who  cre- 
ated it,  and  thereby  enabled  the  executor  to  transfer  the  legal  estate  ; 
not  by  the  person  who  trusted  to  a  title  derived  under  that  power, 
and  on  its  face  fair  and  legal.  In  such  case  equity  would  not  de- 
clare Moist  a  trustee  for  the  children,  nor  interfere  to  divest  the  title 
he  has  acquired. 

If  the  title  to  Price  could  be  treated  as  a  nullity,  when  proved  to 
have  been  fraudulently  obtained,  it  would  not  thence  follow  that  the 
title  of  Moist,  acquired  from  Price,  was  a  nullity.  The  principle 
has  long  been  established  at  common  law,  and  repeatedly  sanctioned 
in  equity,  that  though  a  deed  be  fraudulent  in  its  creation,  and  void- 
able by  a  purchaser  (that  is,  would  become  void  by  a  person's  pur- 
chasing the  estate),  yet  it  may  become  good  by  matter  ex  post  facto. 
As  if  a  man  make  a  feoffment  by  covin,  or  without  any  valuable 
consideration,  and  then  the  first  feoffee  enter,  and  make  a  feoffment 
for  a  valuable  consideration,  the  feoffee  of  the  first  feoffee  shall  hold 
the  lands,  and  not  the  feoffee  of  the  first  feoffor.  For  although  the 
estate  of  the  first  feoffee  was,  in  its  creation,  covinous  or  voluntary, 
and  therefore  voidable  ;  yet  when  he  enfeoffed  a  person  for  a  valua- 
ble consideration,  such  person  shall  be  preferred.  Sugd.  Vend.  472. 
This  doctrine  is  elucidated  and  confirmed  in  the  case  of  Anderson  ». 
Roberts,  18  Johns.  Rep.  515,  in  which  it  is  shown,  that  the  statutory 
enactments  (generally  more  unyielding  in  their  construction  than 
the  common  law)  fully  protect  such  purchasers,  as  well  against  cre- 
ditors as  subsequent  purchasers.  On  this  error  the  judgment  is 
reversed. 

Judgment  reversed,  and  a  venire  facias  de  now  awarded. 
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Ell  maker  against  Ell  maker. 

Technical  words  in  a  written  contract  must  have  a  technical  interpretation  : 
hence,  a  relinquishment  of  all  right  of  dower  to,  in  or  out  of  an  estate  which 
the  releasor  had  in  law  or  in  equity,  or  in  any  way  might  or  could  possibly  have, 
will  not  exclude  a  widow  from  a  share  of  the  personal  estate  under  the  statute 
of  distributions. 

WRIT  of  error  to  the  district  court  of  Lancaster  county. 

This  was  an  action  for  money  had  and  received  by  Margaret  Ell- 
maker  against  William  Hiester,  administrator  of  Isaac  Ellmaker 
deceased  ;  in  which  the  plaintiff  claimed  to  recover  7746  dollars  wilh 
interest,  being  the  one  third  of  the  personal  estate  of  her  husband, 
the  defendant's  intestate.  The  defence  was,  that  the  plaintiff  and 
Isaac  Ellmaker,  previously  to  their  marriage,  entered  into  a  contract, 
by  which  she,  if  she  survived  her  intended  husband,  should  receive 
a  certain  sum  in  lieu  of  her  interest  in  his  estate  :  and  the  cause 
turned  upon  the  interpretation  of  that  contract,  which  was  in  these 
words : 

"  Articles  of  a  marriage  contract  made,  concluded  and  agreed 
upon  by  and  between  Isaac  Ellmaker  of  the  one  part,  and  Margaret 
Smith  of  the  other  part,  both  of  Earl  township,  Lancaster  county, 
and  state  of  Pennsylvania,  witnesseth  :  that  the  said  parties  have 
agreed  to  enter  into  the  bonds  of  matrimony  upon  the  following  con- 
ditions :  that  is  to  say,  that  after  marriage,  if  she,  the  said  Margaret, 
shall  survive  the  said  Isaac,  then,  and  in  that  case,  the  heirs,  execu- 
tors or  administrators  of  the  said  Isaac,  as  the  case  may  be,  shall 
pay  to  the  said  Margaret  the  sum  of  1000  dollars  in  one  year 
after  the  decease  of  the  said  Isaac ;  and  the  sum  of  300  dollars 
yearly  thereafter,  during  her  natural  life,  and  no  longer :  and,  in 
consideration  of  the  above  sum  or  sums  so  agreed  to  be  paid  to  her 
the  said  Margaret,  she,  the  said  Margaret,  does  hereby  relinquish 
and  quit  claim  to  all  right  of  dower  to,  in  or  out  of  the  estate  of  the 
said  Isaac,  which  she,  in  law  or  in  equity  or  in  any  way,  might  or 
could  possibly  have.  In  witness  whereof,  we,  the  said  parties, 
have  hereunto  set  our  hands  and  seals,  this  30th  day  of  May,  A.  D. 
1823. 

"  ISAAC  ELLMAKER,    [L.  s.]. 
"  MARGARET  SMITH,  [L.  s.]. 

"  Witnesses  present — Catherine  Ellmaker,  Anthony  E.  Roberts." 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
the  legal  interpretation  of  this  marriage  contract  was  a  bar  to  the 
plaintiff's  recovery ;   and  they  found  accordingly.     This  was  the 
error  assigned, 
iv. — M 
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Montgomery  and  Jenkins,  for  plaintiff  in  error,  cited,  Co.  Litt.  31,  o ; 
Jacobs' '*" Law  Die.,  tit.  Doicer  ;  Prac.  in  C'n.  244  ;  Galbraith  v.  Green 
and  Wife,  13  Serg.  fy  Raicle94;  Killinsren  t?.  Reidenhauer,  6  Serg. 
#  Rawle  531 ;  1  Penns.  Bl.  38?  ;  3  Smith's  Laics  145,  148  ;  2  Hop. 
on  Prop.  1  ;  Jackson  t?.  Stevens,  16  Johns.  110;  Wlmllon  v.  Kauff- 
mnn,  19  Johns.  104;  1  Penns.  Bl.  31  ;  IP.  Wms  530;  2  Penns.  Bl. 
152,  155;  Whart.  Dig.  393,  pi  66  ;  2  ^/fc.  592. 

Champneys  and  Ellmaker,  for  defendants  in  error,  cited,  3  Code  Nap. 
316,  ed.  of  1824  ;  Paley's  Philosophy  95  ;  1  Po»c.  on  Con.  224,  370 ; 
Co.  Litt.  183,  6  ;  /oid  112,  6  ;  1  .Fond.  Eq.  434,  note  b  ;  1  Mad. 
Ch.  29  ;  Hollingsworth  v.  Fry,  4  Da//.  347  ;  Lessee  of  Hauer  v. 
Sheetz,  2  Binn.  537;  Pothier  41 ;  1  Penns.  #/.  387  ;  Pringler.  Ga\v, 
5  Serg.  4-  Rawle  536  ;  Bayley's  Die.,  tit.  Doicer  ;  4  Gri/f.  Reg.  619  ; 
Killingen  t?.  Reidenhauer,  6  Serg.  $>.  Rawle  534. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Ambiguity  is  the  effect  of  words  that  have  either 
no  definite  sense,  or  else  a  double  one  ;  and  if  it  be  found  in  the  set- 
tlement before  us,  it  is  because  the  word  dower  has  a  restricted  sense 
in  legal  proceedings,  and  an  extended  one  in  familiar  use.  It  is  said 
by  Mr  Chitty,  that  the  plain,  ordinary  and  popular  meaning  shall 
prevail,  in  preference  to  the  strict,  grammatical  and  etymological 
meaning;  but,  that  the  language  of  a  contract  may  have  acquired, 
by  the  usage  of  trade  or  the  like,  a  peculiar  sense  distinct  from  the 
popular  one,  and  that  then  such  peculiar  sense  shall  prevail.  Law 
of  Cont.  20.  Now,  if  commercial  terms  be  taken  in  their  commer- 
cial sense,  though  used  by  one  who  was  not  a  merchant ;  why  shall 
not  legal  terms  be  taken  in  a  legal  sense,  when  used  by  one  who  was 
not  a  lawyer  ?  Nothing  is  said  by  Mr  Chitty,  and  but  little  by  any 
one  else,  expressly  in  regard  to  the  application  of  terms  of  art;  bul 
is  there  an  instance  in  which  the  technical  words  of  a  written  con- 
tract have  received  any  but  a  technical  interpretation?  "Words 
used  as  terms  of  art,"  says  Comyn,  "ought  to  be  observed."  Parols, 
.#.  2.  The  difference  in  this  respect  between  a  deed  and  a  will  is  a 
familiar  one.  The  technical  words  of  a  devise  sometimes  yield  to 
the  apparent  intent,  in  consideration  of  (he  frequent  inability  of  dying 
men  to  command  professional  assistance  ;  but  the  technical  words 
even  of  a  testator  are  to  have  their  legal  effect  when  they  have  been 
used  without  qualification  ;  and  it  is  only  when  they  appear  from 
the  context  to  have  been  used  in  a  different  sense,  that  the  apparent 
intent  is  suffered  to  prevail.  Such  is  put  for  the  result  of  the  cases 
in  Mr  Coxe's  note,  2  P.  Wms  478.  But  the  parties  to  a  written  con- 
tract, having  acted  by  the  advice  of  counsel,  or  standing  chargeable 
with  supineness  if  they  have  not,  are  entitled  to  no  indulgence  on 
the  score  of  ignorance ;  and  cannot  have  the  legal  meaning  of  their 
words  perverted  to  let  in  what  they  may  allege  to  have  been  their 
actual  intent.  This  principle  alone  would  decide  the  question.  But 
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even  treating  the  settlement  as  a  will,  and  extracting  its  meaning 
exclusively  from  the  context,  we  should  find  that  there  is  nothing  in 
it  to  deprive  the  word  dower  of  its  peculiar  meaning  as  a  word  of 
art,  or  to  indicate  an  intent  which  is  inconsistent  with  itslegnl  effect. 
The  relinquishment  is  of  dower  in  the  estate  generally,  which,  in 
the  broadest  sense,  undoubtedly  includes  both  real  and  personal  ; 
but  the  word  being  technically  inapplicable  to  any  thing  but  land, 
required  no  express  restriction  of  its  effect  to  a  subject  exclusively 
implied  by  the* use  of  the  term.  Nothing  is  more  distinctly  expressed 
by  any  word  in  the  law  than  is  the  initiate  freehold  of  the  wife  by 
the  word  dower.  The  subjoined  words,  in  law  or  in  equity,  seem  to 
be  expletives,  thrown  in,  as  is  usual  even  witli  experienced  scriveners, 
without  a  definite  object.  Were  it  necessary  to  assign  something 
as  a  subject  for  their  action,  in  order  to  leave  nothing  inoperative,  it 
might  he  found  in  the  land ;  for  the  wife  is  dowable,  by  our  law,  of 
an  equitable  as  well  as  of  a  legal  estate.  They  certainly  do  not  point 
to  chattels.  Were  we  even  to  admit  the  existence  of  an  intrinsic 
ambiguity,  we  could  not  imagine  a  reason  to  enlarge  the  signification 
of  the  word  beyond  its  legal  effect.  I  lay  out  of  the  case  the  con- 
ceded fact,  that  the  husband  who  penned  the  settlement  was  a  lay- 
man. Having  thought  fit  to  act  in  the  business  of  his  own  head, 
on  him  be  the  consequences  of  his  blunders.  They  are  entitled  to 
less  indulgence  than  would  be  conceded  to  a  blunder  even  of  counsel, 
inasmuch  as  a  party  who  has  taken  professional  advice  is  chargeable 
with  neither  negligence  nor  presumption.  Now  it  will  not  be  said 
thai  the  words  of  a  deed  prepared  by  counsel  do  not  operate  inva- 
riably according  to  their  legal  effect.  But  what  reason  is  there  to 
think  the  legal  effect  of  the  instrument  is  not  in  accordance  with  the 
actual  intent  1  There  was  no  need  of  an  antenuptial  relinquish- 
ment to  preclude  an  indefeasible  interest  in  the  husband's  chattels  ; 
and  it  is  therefore  not  to  be  presumed  to  have  had  that  object.  He 
may  doubtless  have  thought  a  general  provision  necessary  to  guard 
against  it ;  but  why  not  a  special  one  ?  Beside,  the  argument  would 
come  round  again  to  an  assumption  of  ignorance  on  his  part,  and  a 
claim  of  indulgence  for  it  which  would  be  incompatible  with  cer- 
tainty of  title.  But  the  assumption  is  not  founded  in  fact.  Who 
so  ignorant  as  not  to  know  that  a  husband  may  dispose  of  his  chat- 
tels during  the  coverture  without  his  wife's  consent,  and  freed  of 
every  post  mortem  claim  by  her;  or  that  he  can  dispose  of  his  land 
freed  of  her  dower  but  with  her  concurrence  1  The  current  trans- 
actions of  life  publish  the  former ;  and  a  knowledge  of  the  latter  is 
proved  by  experience  to  be  universal.  The  effect  of  the  marriage 
settlement,  therefore,  is  not  to  exclude  the  wife  from  a  share  of  the 
personal  estate  under  the  statute  of  distribution. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Brisbane  against  The  Bank. 

Bank  stock  subscribed  in  the  name  of  a  minor  by  his  guardian,  is  the  pro- 
perty of  the  ward  when  he  arrives  at  full  age,  and  under  his  control ;  and  his 
right  to  recover  it  and  its  proceeds  cannot  be  affected  by  evidence  of  acts  of 
ownership  done  by  the  guardian,  or  by  his  representatives  after  his  decease. 

WRIT  of  error  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  by  James  Brisbane  against  the  Harrisburg 
Bank  for  refusing  to  permit  him  to  assign  eight  shares  of  the  capital 
stock  of  the  bank,  and  also  for  certain  dividends  declared  upon  the 
said  stock.  The  case  is  very  fully  stated  in  the  opinion  of  the  Court, 
which  was  delivered  byt 

ROGERS,  J. — The  facts  of  this  case,  so  far  as  I  have  been  able  to 
collect  them  from  the  testimony  on  the  record,  appear  to  be  these. 
The  late  Mr  John  Coxe,  who  was  the  guardian  of  the  plaintiff,  re- 
ceived for  his  ward,  at  different  times,  large  sums  of  money  arising 
from  various  sources,  and  particularly  from  the  rent  of  a  valuable 
farm  in  the  county  of  Lancaster.  This  money  it  became  necessary 
from  time  to  time  to  invest ;  and  the  presumption  is,  that  the  stock 
in  question  was  one  of  the  investments  made  by  the  guardian  with 
the  money  of  the  ward,  and  intended  for  his  benefit.  It  is  invested 
in  his  name,  and  prima  facie  constitutes  part  of  the  minor's  estate. 
I  think  it  will  hardly  admit  of  question,  that  if  the  guardian  proved 
to  be  insolvent,  the  stock,  standing  as  it  did  in  the  name  of  the 
ward,  could  not  have  been  taken  for  his  debts ;  nor  could  it  properly 
be  taken  into  the  inventory  of  his  estate.  There  is  a  propriety  in 
keeping  the  estates  of  the  ward  and  the  guardian  as  distinct  as  pos- 
sible ;  so  that  there  may  be  no  difficulty  in  distinguishing  them. 
This  course  is  reciprocally  beneficial ;  for  when  ordinary  care  is  used 
and  good  faith  observed,  as  the  ward  is  entitled  to  the  benefits  arising 
from  the  transaction,  so  the  guardian  would  be  protected  from  any 
loss  which  might  attend  it  caused  by  vicissitudes  and  changes  in 
the  ordinary  course  of  business.  As  the  stock  stands  in  the  name  of 
Brisbane,  it  is  prima  fade  his  property,  a  presumption  which  it  will 
be  incumbent  on  the  defendant  to  remove.  If  the  defendant  be  able 
to  prove  that  the  stock  was  purchased  with  the  money  of  the  guar- 
dian, and  that  in  the  settlement  which  took  place  between  them  the 
guardian  has  not  received  a  credit  for  the  amount  advanced,  it  would 
remove  the  presumption  which  the  law  raises  that  the  stock  belongs 
to  the  plaintiff.  If  the  facts  be  so,  they  must  be  susceptible  of  the 
clearest  proof  from  the  books  of  Mr  Coxe,  and  the  settlement  which 
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was  made  between  him  and  his  ward.  But  the  defendant  was  per- 
mitted to  prove,  that  the  administratrix  of  John  B.  Coxe  claimed 
the  stock  in  controversy,  with  the  dividends,  and  has  given  notice 
to  the  bank  of  her  claim.  That  Brisbane  arrived  at  lawful  age  in  the 
spring  of  1827,  and  in  the  spring  of  1828  settled  with  John  B.  Coxe 
his  guardian,  and  made,  executed  and  delivered  to  him  a  release  of 
all  claims  and  demands.  [That  Coxe  continued  to  di'aw  the  divi- 
dends on  said  stock,  and  to  exercise  every  act  of  ownership  over  it  till 
the  time  of  his  decease  in  December  1831,  during  which  lime  no  claim 
was  ever  made  to  this  stock  by  Brisbane,  all  hough  nearly  twenty-six 
years  of  age  at  that  time.]  That  shortly  before  Coxe's  decease,  Bris- 
bane gave  him  a  note  for  about  600  dollars,  which  note  has,  since 
the  decease  of  Mr  Coxe,  been  sued  in  the  court  of  common  pleas  of 
Dauphin  county,  and  the  money  recovered  without  any  defence 
having  been  made  or  any  objection  that  Coxe  had  not  accounted 
for  all  moneys  and  estate  that  he  had  received  for  the  plaintiff.  And 
that  this  stock  was,  at  the  death  of  Coxe,  taken  into  the  inventory 
of  his  estate  with  his  other  bank  stock  as  part  of  his  estate,  and  so 
charged  to  his  administratrix,  without  any  claim  on  the  part  of  Bris- 
bane. This  testimony  was  objected  to  for  various  reasons,  but  the 
court  overruled  the  objections  and  admitted  the  testimony,  except 
the  part  in  crotchets,  relating  to  Mr  Coxe,  which  was  rejected. 

The  original  subscription  for  the  stock,  as  appears  by  the  books  of 
the  bank,  was  in  the  following  terms. 

"23d  of  April  1818,  John  B.  Coxe,  guardian  of  James  Brisbane, 
eight  shares  ;  place  of  residence,  Harrisburg  ;  sum  paid,  40  dollars, 
to  William  Wollam."  25  dollars  a  share  have  been  paid,  amounting 
in  the  whole  to  200  dollars.  The  dividends  were  paid,  till  the  21st 
of  November  1831,  to  John  B.  Coxe.  His  receipts  were,  for  some 
"for  J.  Brisbane,"  and  for  others  as  "guardian  of  James  Brisbane." 
The  legal  title  to  the  stock,  it  cannot  be  doubted,  is  in  Brisbane,  and 
when  he  attained  his  age,  the  power  which  Coxe  had  theretofore 
had,  ceased.  He  could  neither  transfer  the  slock,  nor  could  he,  with- 
out authority  from  Brisbane,  receive  the  dividends.  The  eleventh 
article  of  the  act  of  the  25th  of  March  1824,  provides  that  the  stock 
of  the  banks  incorporated  by  this  act,  shall  be  assignable  or  trans- 
ferable on  the  books  of  the  corporation  only,  and  in  the  presence  of 
the  president  or  cashier,  in  such  manner  as  the  by-laws  shall  ordain. 
It  is  not  pretended  that  any  transfer  has  been  made  by  Brisbane,  nor 
is  it  said  that  he  gave  auihority  to  any  person  to  receive  the  divi- 
dends after  he  came  of  age :  but  it  is  contended  that  Coxe  was  the 
equitable  owner  of  the  slock  standing  in  the  name  of  his  ward,  and 
that  Brisbane  is  but  a  lrust.ee  for  his  estate  ;  and  the  defendant  relies 
on  the  facts  above  slated  for  the  truth  of  these  allegations.  But  to 
this  the  plaintiff  replies  that  there  is  nothing  in  the  testimony  ad- 
mitted by  the  court,  from  which  the  jury  could  legally  infer  that 
Coxe  was  the  equitable  owner  of  the  stock. 

The  release  was  in  these  words : 
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"  Know  all  men  by  these  presents,  that  I,  James  Brisbane,  &c. 
having  attained  my  age  of  twenty-one  years,  do  hereby  acknowledge 
that  I  this  clay  have  had  and  received  of  and  from  John  Coxe,  my 
guardian,  duly  appointed  by  the  orphan's  court  of  Lancaster  county, 
£c.  the  sum  of  1500  dollars,  in  full  satisfaction  of  all  the  estate, 
real  and  personal,  of  my  late  father,  James  Brisbane  deceased. 
Therefore  I  do,  by  these  presents,  release,  acquit  and  for  ever  dis- 
charge the  said  John  B.  Coxe,  his  heirs,  executors  and  administra- 
tors, of  and  from  the  said  guardianship,  and  of  and  from  all  actions, 
suits,  payments,  accounts,  reckonings,  claims  and  demands  whatso- 
ever, for  or  by  reason  thereof,  or  any  other  cost,  matter,  cause  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of  the 
date  of  these  presents.  In  witness,  &c." 

The  only  inference  which  can  be  legally  drawn  from  the  above 
recited  release  is,  that  after  transferring  to  the  ward  the  property 
which  specifically  belonged  to  him,  whether  real  or  personal,  there 
remained  in  his  hands,  uninvested,  the  sum  of  1500  dollars,  which  he 
pays  to  the  ward,  in  full  satisfaction  of  all  the  estate  of  that  descrip- 
tion. There  is  nothing  which  indicates  any  intention  to  sell  or  dis- 
pose of  any  profits  to  which  the  ward  had  title.  The  release  does 
not  purport  to  transfer  any  property  of  the  ward  to  his  guardian, 
nor  can  it  be  viewed  in  any  other  point  of  view  than  as  the  ordinary 
settlement  between  guardian  and  ward. 

The  court  also  permitted  the  defendant  to  give  in  evidence,  "  that 
shortly  before  Code's  decease,  Brisbane  gave  him  a  note  for  about 
600  dollars,  which,  since  the  decease  of  Mr  Coxe,  has  been  sued 
in  the  court  of  common  pleas  of  Dauphin  county,  and  the  moneys 
recovered,  without  any  defence  having  been  made,  or  any  objection 
that  Coxe  had  not  accounted  for  all  moneys  and  estates  that  he  had 
received  for  the  plaintiff. 

The  note  was  executed  shortly  before  the  death  of  Mr  Coxe,  and 
whether  the  dividends  were  included  in  the  note  we  have  not  been 
informed  ;  nor  do  we  know  when  Brisbane  first  ascertained  that  the 
eight  shares  of  stock  were  standing  on  the  books  of  the  bank  in  his 
name ;  or  that  they  were  included  in  the  settlement  which  took 
place  between  Brisbane  and  Coxe.  If  Brisbane  was  ignorant  of  this 
transaction,  or  if  the  dividends  which  Coxe  had  received  were^c- 
counted  for  at  the  time  the  note  was  given,  it  is  difficult  to  see  wnat 
defence  Brisbane  could  make  to  the  suit.  The  money  was  justly 
due,  and  it  would  be  no  answer  to  the  suit  to  recover  the  amount  of 
the  note,  that  there  were  eight  shares  of  stock  standing  in  his  name 
on  the  books  of  the  bank,  the  ownership  of  which  was  in  dispute 
between  him  and  the  administratrix  of  Coxe.  As  then  the  title  to 
this  property  could  not  be  then  tried,  no  inference  can  be  drawn,  from 
that  circumstance,  unfavourable  to  the  plaintiff. 

The  defendant  was  further  permitted  to  prove,  that  this  stock 
was,  at  the  death  of  Coxe,  taken  into  the  inventory  of  his  estate, 
with  his  other  bank  stock,  and  so  charged  to  his  administratrix,  with- 
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out  any  claim  on  the  part  of  Brisbane.  If  this  had  been  done  with 
a  knowledge  on  the  part  of  Brisbane  of  all  the  circumstances,  and 
with  his  concurrence  and  approbation,  this  would  have  been  evi- 
dence;  but  without  bringing  knowledge  of  the  transaction  home  to 
him,  and  unless  it  is  shown  that  he  assented  to  it,  he  cannot  be 
affected  by  a  proceeding  in  which  he  is  no  party,  done  in  his  ab- 
sence, and  without  his  consent.  Brisbane  would  have  no  right  to 
make  objection  to  the  manner  in  which  the  administratrix  should 
think  proper  to  make  an  inventory  of  her  husband's  estate. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Jll'Cormick,  for  plaintiff  in  error,  cited,  3  Mod.  277;  3  Lev.  273  ; 
1  Lev.  101  ;  1  Lord  Raym.  235,  664  ;  2  Mod.  108  ;  2  Cov.  fy  Hugh. 
Dig.  1153,  1154. 


•Alricks,  for  defendant  in  error. 


Bank  against  Douglass. 

A  judgment  given  by  a  principal  to  a  surety  as  an  indemnity  against  the  con- 
sequences of  the  suretyship,  is  not  unavailable  before  the  surety  is  actually 
damnified,  for  he  may  use  it  to  compel  the  payment  of  the  money  by  the  prin- 
cipal. And  upon  the  sale  of  the  real  estate  of  the  principal,  before  the  surety 
is  at  all  damnified,  upon  his  assignment  of  the  judgment  to  the  creditor  of  both, 
he  will  be  entitled  to  have  the  money  paid  to  him  on  that  judgment. 

APPEAL  from  the  common  pleas  of  Dauphin  county. 

This  was  an  appropriation  of  the  proceeds  of  the  sale  of  the  real 
estate  of  John  Douglass.  The  claimants  were  the  Harrisburg  Bank 
and  James  Wilson.  The  judgments  stood  thus : 

George  Parson  v.  John  Douglass.  Judgment  4000  dollars.  En- 
tered the  9th  of  March  1831.  This  judgment  was  given  to  the 
plaintiff  by  the  defendant  as  an  indemnity  to  him  for  indorsing  two 
notes  of  770  dollars  and  900  dollars,  to  the  Harrisburg  Bank:  and  in 
December  1834  the  plaintiff,  George  Parson,  assigned  it  to  the  Har- 
risburg Bank,  the  two  notes  not  having  been  paid. 

James  Wilson  v.  George  Parson  and  John  Douglass.  Judgment 
650  dollars.  Entered  the  7th  of  January  1832. 

The  Harrisburg  Bank,  indorsee  of  George  Parson  v.  George  Par- 
son. This  was  a  judgment  against  the  indorser  for  the  amount  of 
the  two  notes  before  mentioned,  which  was  obtained  the  14th  of 
February  1835,  and  upon  which  there  had  been  no  further  proceed- 
ing. The  court  below  gave  the  following  opinion,  and  decreed  ac- 
cordingly; from  which  the  Harrisburg  Bank  appealed. 
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"  la  this  case  the  money  is  claimed  by  the  Harrisburg  Bank  as 
assignee  of  George  Parson.  The  oldest  judgment  is  in  favour  of 
George  Parson.  That  judgment  was  given  to  secure  George  Parson 
for  two  notes  indorsed  by  him  for  John  Douglass,  drawer;  one  for 
900  dollars,  and  one  for  770  dollars,  and  discounted  by  the  Harris- 
burg Bank.  Those  notes  have  been  protested,  and  judgments  ob- 
tained on  them  against  Douglass  and  against  Parson  ;  but  nothing 
has  been  paid  on  (hem  by  Parson.  The  judgment  next  in  date  is  in 
favour  of  James  Wilson  v.  George  Parson  and  John  Douglass.  The 
assignee  of  Parson  is  in  no  better  situation  than  Parson.  Parson, 
having  paid  nothing,  could  not  recover  more  than  would  be  necessary 
to  indemnify  him  for  the  judgment  obtained  against  him.  This 
could  be  only  nominal;  but  his  insolvency  makes  it  improbable  that 
he  will  actually  pay  any  thing.  The  judgment  of  Wilson  v.  Parson 
and  Douglass,  is  the  proper  debt  of  Parson  for  which  Douglass  is 
security.  The  payment  of  that  debt  is  equally  for  the  benefit  of  Par- 
son, with  the  payment  of  the  debt  to  the  Harrisburg  Bank  for  which 
Parson  is  security  for  Douglass.  This  disposition  of  the  funds  pre- 
cludes the  possibility  of  prejudice  to  either  Parson  or  Douglass,  and 
seems  to  be  conformable  to  law,  inasmuch  as  Parson  has  sustained 
no  actual  damage  for  which  he  can  claim  compensation  by  means 
of  his  judgment  against  Douglass." 

Harris  and  Shock,  for  appellants,  cited,  1  Watts  135;  Carmack  v. 
Commonwealth,  5  Binn.  190. 

Jttricks,  contra,  cited,  Miller  v.  Howry,  3  Penns.  Rep.  374. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  error  below  was  in  treating  the  bank  as  if  it 
stood  by  the  assignment  of  the  judgment  confessed  by  Douglass  to 
Parson,  as  a  surety  indemnified  against  its  own  debt,  and  not  entitled 
to  proceed  on  the  security  till  the  surety  were  damnified  by  being 
compelled  to  pay.  If  such  were  the  law,  the  surety  could  not,  with 
any  effect,  assign  such  a  judgment  to  the  creditor  as  a  collateral 
security;  for  the  debt  would  be  extinguished  by  the  only  act  which 
could  give  the  judgment  vitality.  Even  were  payment  necessary  to 
impart  such  vitality,  still  the  bank,  being  the  hand  to  receive,  and 
standing  in  the  place  of  the  hand  to  pay,  might,  perhaps,  elect  to 
consider  the  original  debt  as  paid  in  contemplation  of  law,  and  pro- 
ceed on  the  judgment  as  an  independent  security.  But  neither  the 
bank  nor  the  surety  was  bound  to  wait  till  the  surety  was  actually 
prejudiced  by  the  default  of  the  principal.  The  principal  was  bound 
to  keep  the  surety  not  only  indemnified,  but  unmolested ;  and  to  this 
end  the  judgment  given  the  latter  was  put  into  his  hands,  as  an 
instrument  to  extract  payment  from  the  funds  of  the  principal  debtor, 
and  thus  to  compel  him  to  do  what  he  ought  to  do.  Such  is  the 
principle  of  Miller  v.  Howry,  3  Penns.  Rep.  374;  and  such,  too,  is  the 
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principle  of  Roesevert  v.  Muck,  6  Johns.  Ch.  Rep.  281;  in  which  a 
counier  bond  was  Healed  as  a  debi.  provable  under  a  commission  ; 
and  this,  loo,  like  (lie  present,  in  a  process  of  distribution  among  cre- 
ditors. The  management  of  the  means  of  indemnity  thus  put  into 
the  hands  of  ihe  surety,  might  certainly  be  delegated  to  the  creditor, 
to  be  used  in  accordance  with  its  original  purpose:  and  why  should 
not  the  creditor,  as  well  as  the  surely,  have  the  benefit  of  it]  The 
difficulty  is  in  the  testimony  of  Parson,  who  swears,  that  the  relation 
between  him  and  Douglass  was  changed  to  the  extent  of  Wilson's 
judgment,  in  which  he  was  principal  and  Douglass  but  security,  in 
consequence  of  Parson's  purchase  of  Hamachei's  properly  on  Dou- 
glass's judgment,  and  his  retention  of  the  purchase  money  to  answer 
the  debt  of  Douglass  to  Wilson,  for  which  the  judgment  to  Wilson 
was  subsequently  given.  Between  Wilson  and  Parson,  therefore, 
the  latter  could  not  insist  that  his  judgment  against  Douglass  should 
be  paid  before  what  was  his  proper  debt;  and  beside,  Douglass  would 
have  an  equity  as  surety,  not  to  be  disregarded.  But  what  was  the 
object  of  the  judgment  given  by  Douglass  to  Parson  1  Parson  him- 
self swears  it  was  indemnity  to  the  bank.  If  so,  the  bank  claims 
paramount  to  the  equities  between  Parson  and  Douglass  ;  which  it 
may  well  do  if  that  were  the  original  purpose  of  the  judgment.  It 
is  customary  with  banks  to  take  a  bond  and  warrant,  to  be  used  not 
only  for  its  own  protection,  but  that  of  the  indorsers,  who  usually 
direct  the  application  of  it.  If,  however,  it  be  taken  directly  to  the 
indorsers,  the  form  of  the  transaction  cannot  affect  its  fiduciary  cha- 
racter, if  the  security  be  in  fact  taken  for  the  common  benefit  of  all 
who  have  reposed  on  the  credit  of  the  drawer.  The  court  erred, 
therefore,  in  thinking  the  bond  could  not  be  enforced  before  the  surely 
was  prejudiced,  and  that  the  right  of  the  bank  might  be  affected  by 
the  equities  between  him  and  his  principal. 

Decree,  that  the  money  in  court  be  paid  in  satisfaction  of  the  judg- 
ment of  the  bank  as  assignee  of  Parson. 


IV. — N 
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Franciscus  against  Reigart. 

/—/  477 

In  making  an  avowry  or  cognizance,  in  an  action  of  replevin,  upon  a  distress 
for  rent,  it  is  not  necessary  to  set  out  the  chain  of  title  of  the  lessor.  And  this 
rule  is  applicable  to  a  distress  for  ground  rent. 

A  distress  for  rent  may  be  made  by  a  bailiff,  upon  a  parol  authority. 

Upon  a  distress  for  ground  rent,  and  replevin  by  the  tenant,  he  may  not  set 
off  taxes  paid  by  him  during  the  years  for  which  the  ground  rent  became  due. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  of  replevin  by  George  Franciscus  against 
Emanuel  C.  Reigart,  for  personal  property  of  the  plaintiff,  which 
had  been  distrained  for  rent  by  the  defendant ;  to  which  the  defend- 
ant avowed  as  follows : 

"And  I  he  said  Emanuel  C.  Reigart,  by  William  Norris,  his  attor- 
ney, comes  and  defends  the  wrong,  &c.  and  injury,  &c.  and  when, 
&c.  And  as  the  bailiff  of  John  B.  Newman,  well  acknowledges  the 
taking  of  the  said  goods  and  chattels,  in  the  said  declaration  men- 
tioned, in  the  said  place,  which,  &c.  jusily,  &c.  Because  he  saith 
that  the  said  George  Franciscus,  continually,  from  and  after  the  1st 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty,  until  the  1st  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundied  and  thirty-one,  and  at  the  same  time,  when, 
&c.  enjoyed  a  certain  lot  of  ground,  situate  in  Queen  street,  in  the 
said  city  of  Lancaster,  in  the  county  of  Lancaster  aforesaid  ;  con- 
taining in  front  on  said  street,  twenty-one  feet  five  inches  and  a 
half;  and  in  depth  to  a  fourteen  feet  alley,  two  hundred  and  forty- 
five  feet :  bounded  on  the  north  by  lot  No.  507,  on  the  east  by  said 
alleys  on  the  south  by  lots  Nos.  122,  121,  120  and  119.  The  said 
lot  being  numbered  in  the  general  plan  of  said  town  of  Lancaster, 
No.  508.  And  that  the  said  George  Franciscus,  the  plaintiff,  so 
continually  enjoyed  the  same  lot.  for  all  the  time  aforesaid,  as 
the  tenant  of  the  said  John  B.  Newman,  by  virtue  of  a  certain 
demise  or  grant  thereof,  from  James  Hamilton  to  Thomas  Cook- 
soit,  his  heirs  and  assigns,  theretofore  made  at  and  under  the  yearly 
rent  of  80  shillings,  sterling  money  of  Great  Britain,  equal  in 
value  to  17  dollars  and  78  cents,  lawful  money  of  the  United 
Stales,  payable  yearly,  on  the  1st  day  of  May,  in  each  and  every 
yeor  for  ever,  unto  ihe  said  James  Hamilton,  his  heirs  and  as- 
signs. (The  said  George  Franciscus  being  the  assignee  or  alienee 
of  the  said  Thomas  Cookson,  the  grantee  of  the  said  lot  and 
premises  ;  and  the  said  John  B.  Newman,  being  the  grantee  or 
alienee  in  fee  simple  of  James  Hamilton,  the  grantor  of  the  said  lot.) 
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And  because  195  dollars  and  58  cents,  of  the  rent  aforesaid,  due  and 
payable  by  the  said  George  Franciscus  to  the  said  John  B.  Newman, 
for  eleven  years'  rent,  of  said  lot  of  ground,  ending  on  the  1st  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thiriy- 
one,  and  also  at  the  time  of  the  takingof  the  said  goods  and  chrittels, 
were  clue  and  in  arrear,  and  unpaid  by  the  said  George  Franciscus  to 
the  said  John  B.  Newman,  the  said  Emanuel  C.  Reigart,  as  bailiff  of 
the  said  John  B.  Newman,  well  acknowledges  the  taking  of  (lie  said 
goods  and  chattels,  in  and  upon  the  lot  aforesaid,  at  the  place  aforesaid, 
in  which,  &c.  and  justly,  &c.  as,  and  for,  and  in  the  name  of  a  distress 
for  the  rent  so  due  and  in  arrear,  to  the  said  John  B.  Newman,  as 
aforesaid.  And  this  he  is  ready  to  verify.  Wherefore,  he  prays 
judgment  and  a  return  of  I  he  goods  and  chattels  aforesaid,  together 
with  his  damages,  costs  and  charges,  in  this  behalf  to  be  adjudged 
to  him." 

Upon  filing  this  avowry,  the  defendant  moved  for  a  rule  on  the 
plaintiff  to  plead  on  or  before  a  certain  day. 

The  same  day  the  plaintiff  craved  oyer,  in  the  following  terms  : 

"To  the  avowry  filed  by  leave  of  the  court,  the  plaintiff,  by  B. 
Champneys,  his  attorney,  reserving  all  objections  to  the  form  and 
subject  matter  of  the  same,  craves  oyer  of  the  deed  of  demise  or 
grant,  alleged  in  the  said  avowry,  together  with  the  several  rnesne 
deeds  or  conveyances  by  which  the  said  John  B.  Newman,  as  is  al- 
leged in  the  said  avowry,  became  the  grantee  or  alienee  in  fee  simple 
of  James  Hamilton." 

This  demand  of  oyer,  which  was  simultaneously  made  with  the 
rule  to  plead,  was  likewise  placed  on  file ;  and  both  matters  were 
argued  together,  at  the  June  term.  The  only  question,  however,  for 
the  consideration  of  the  court  was,  whether  the  rule  to  plead  should 
be  then  granted  or  not? 

Hays,  president.  "The  proceedings  in  this  action  are  said  to  be 
important;  and  the  plaintiff,  by  placing  his  prayer  of  oyer  on  the 
record,  has  evinced  his  intention  of  procuring  a  revision  of  the  judg- 
ment of  this  court  upon  that  point,  should  he  be  dissatisfied  with  the 
decision. 

"In  order  to  bring  error,  the  party  who  insists  upon  oyer,  must 
enter  his  prayer  on  record.  This  is  in  the  nature  of  a  plea.  Such 
is  the  language  of  numerous  authorities.  3  Salk.  119,  4  ;  1  Saund. 
9,6. 

"  If  the  other  party  will  not  give  oyer  when  demanded,  he  may 
counterplead  or  demur  to  the  defendant's  prayer,  and  the  court  will 
give  judgment  thereon. 

"  And  if  the  court  deny  oyer  when  it  ought  to  be  granted,  it  is 
error,  and  a  writ  of  error  lies  upon  their  judgment. 

"  After  a  demand  of  oyer,  when  the  party  is  entitled  to  have  it, 
he  cannot  be  compelled  to  plead  without  it,  even  though  the  deed 
be  lost. 
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"Although  the  discussion  of  the  argument  embraced  all  the  ques- 
tions relative  to  I  he  right  to  demand  oyer  in  this  case,  and  I  have 
carefully  investigated  that  point,  yet  I  do  not  think  it  proper  to  de- 
cide upon  the  right  in  the  present  .stale  of  the  record.  The  prayer 
of  oyer,  presented  as  this  is,  must  be  treated  as  a  plea,  and  as  such, 
requires,  regularly,  an  answer  upon  record  from  the  adverse  parly. 
When  that  answer  is  duly  delivered,  the  court  will  then  be  prepared, 
(without  putting  the  counsel  (o  the  trouble  of  another  argument,  un- 
less they  desire  ii)  to  enter  such  a  judgment  as  will  support  a  writ  of 
-  ,error.  It  is  perhaps,  doubtful,  whether  a  decision  upon  the  present 
motion  would  be  considered  in  that  light.  At  any  rale,  the  other  is 
^ ^'7  the  regular  and  unexceptionable  course;  and  at  present,  the  de- 
fendant, I  think,  is  not  entitled  to  call  upon  the  court  to  enforce  his 
rule  to  plead.  His  motion  must  therefore  be  denied."^/^, >£-  fyj p 

During  I  he  trial  of  the  cause  a  great  many  bills  of  exception' to 
the  admission  arid  rejection  of  evidence  were  taken,  no  one  of  which, 
except  those  subsequently  embodied  in  points  put  to  the  court,  gave 
rise  lo  any  principle  which  was  determined  by  the  court.  The  court 
below  embody  in  their  opinion  all  the  facts  and  law  of  the  case  ne- 
cessary to  its  being  fully  understood. 

Hays,  president.  The  importance  attached  to  this  cause,  is 
founded  upon  the  idea  of  a  large  number  of  the  freeholders  of  this 
city,  that  they  have  an  interest  in  the  question  you  are  now  trying. 
Holding  under  grants  similar  to  that  from  which  the  plaintiff's  title 
is  deduced,  they  have  reason  to  suppose  that  their  property  must  be 
consequently  affected  by  the  decision  which  will  be  made  in  the 
present  suit. 

The  Hamilton  estates  have  undergone  considerable  change  within 
the  last  twenty  years,  by  reason  of  the  common  recoveries  in  1815 
and  1818,  and  the  death  of  James  Hamilton  and  Andrew  Hamilton, 
the  only  male  descendants  of  Andrew  Hamilton,  brother  of  James 
Hamilton  the  elder,  whose  will  has  been  given  in  evidence.  They 
are  now  held  by  several  different  persons,  none  of  whom  reside  in 
this  county,  or  are  known  to  our  citizens,  with  perhaps  a  very  few 
exceptions.  These  persons  have,  from  time  to  time,  employed  differ- 
ent agents  to  receive  the  rents  claimed  by  them  respectively,  from 
the  holders  of  city  lots  ;  and  even  since  the  partition  of  1830,  there 
have  been  instances  of  agents  of  two  several  claimants,  demanding 
rents  which  could  belong  to  one  of  them  only.  Such  circumstances 
were  calculated  to  excite,  and  have  disquieted  the  minds  of  the  lot 
owners  of  Lancaster.  Willing  as  we  must  presume  them  to  be,  to 
comjly  with  all  their  just  obligations,  they  cannot  but  feel  as  an  evil, 
the  uncertainty  that  seems  to  have  rested  upon  the  subject,  with  re- 
spect to  the  parties  entitled  to  receive  the  rents  charged  upon  their 
property.  The  evil,  we  may  hope,  will  terminate  with  the  contro- 
versy involved  in  this  action.  In  contributing  to  so  desirable  a  result, 
you  will  find  the  reward  of  your  labours  in  the  tranquillity  to  which 
this  cause  must  ultimately  restore  a  large  community. 
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By  your  patience  and  attention  during  the  progress  of  the  trial, 
which  has  been  rendered  the  more  tedious  hy  the  exhibition  of  volu- 
minous paper  tesiimony,  you  have  given  all  parties  the  best  assu- 
rance of  a  true  and  just  decision.  To  assist  you  in  realizing  that 
expectation,  I  will  proceed  to  lay  before  you  my  views  of  the  case, 
and  especially  of  the  law,  with  which  it  is  my  duty  to  charge  you. 
That  I  may  do  this  the  more  clearly,  I  shall  commence  by  staling 
the  points  that  have  been  presented  by  the  counsel  of  the  respective 
parlies,  and  (he  answers  to  each,  in  their  order,  which  are  given  you 
in  charge.  If  you  should  find  any  difficulty  in  comprehending  these 
answers  as  I  read  them,  (for  they  are  expressed  with  brevity)  1  in- 
dulge the  hope  that  your  difficulty  will  be  removed  when  you  hear 
the  general  charge  in  which  the  leading  points  will  be  explained,  as 
clearly  as  I  can  do  it,  within  the  space  allotted  for  the  purpose. 

The  court  is  requested  by  the  defendant  to  charge  you  upon  the 
following  points. 

1.  That  the  deed  from  James  Hamilton,  proprietor,  to  Thomas 
Cookson,  in  1749 — and  the  regular  chain  of  title  from  Cookson  down 
to  George  Franciscus,  is  perfect  and  complete — and  that  the  will  of 
James  Hamilton,  the  deed  of  the  6th  of  August  1818,  to  lead  the 
uses,  the  common   recovery  suffered  in  pursuance  thereof,  and  the 
deed  of  the  26th  of  August  1818  to  James  Lyle  and  John  B.  New- 
man, in  trust,  &c.  vest  the  complete  legal  title  to  the  ground  rents, 
in  James  Lyle  and  John  B.  Newman,  and  the  survivor  of  them;  and 
if  the  jury  believe,  from  the  tesiimony  of  General  Cadwalader  that 
William  Hamilton,  the  first  devisee,  died  in   1813,  and  that  James 
Hamilton,  second  devisee,  died  in  1817,  and  that  James  Lyle,  the 
other  trustee,  died  in  1826,  then  both  the  tenancy  of  George  Fran- 
ciscus, and  the  right  of  John  B.  Newman,  to  the  arrearages  of  ground 
rents  on  plaintiff's  lot,  are  fully  proved,  and  the  plaintiff  completely 
fails  in  supporting  his  two  first  pleas. 

2.  That  John  B.  Newman,  trustee  as  aforesaid,  being  vested  with 
the  legal  title  to  the  ground  rents,  had  a  right  to  distrain  for  the 
rents  in  arrear,  either  by  himself  or  by  his  agent  or  bailiff. 

3.  That  a  bailiff  may  be  appointed  either  by  writing,  or  by  parol 
or  word  of  mouth  ;  either  is  equally  good  and  valid  in  law,  and  the 
only  difference  is,  that  where  it  is  in  writing,  it  is  more  easily  proved  ; 
and  if  the  jury  believe  the  testimony  of  General  Cadwalader,  then 
E.  C.  Reigart,  the  defendant,  as  the  bailiff  of  John  B.  Newman,  had 
a  right  to  make  the  present  distress. 

4.  That  the  letters  of  attorney  given  by  several  of  the  branches 
of  the  Hamilton  family,  do  not  in  the  least  impair  the  right  of 
John  B.  Newman  to  distrain  either  by  himself  or  bailiff;  they  hav- 
ing but  the  equitable,  he  the  legal  right,  as  is  further  shown  by  the 
power  of  attorney  to  E.  C.  Reigart,  of  the  13th  of  May  1831,  in 
which  he  joins ;  and  if  the  court  are  of  opinion  that  this  is  a  general 
power,  then  E.  C.  Reigart,  at  the  time  he  made  the  distress,  had 
both  a  parol  and  written  authority  to  do  so. 
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5.  That  the  writ  of  partition  to  December  term  1830,  No.  47,  does 
not  and  cannot  impair  the  legal  right  of  John  B.  Newman,  to  re- 
ceive and  recover  these  ground  rents;  that  in  its  nature  it  could  not 
be  a  partition  of  any  other  estate  than  (he  parties  had  in  it;  and  as 
their  estate  was  equitable,  it  was  a  partition  of  the  equitable,  leaving 
the  legal  right  to  receive  and  recover  the  ground  rents  still  in  New- 
man ;  that  Newman's  joining  in  it  (more  especially  as  he  only  joined 
as  one  of  the  executors  of  Margaret  Hamilton)  can  have  no  such 
effect ;  and  that  as  to  ten  years  of  the  ground  tents,  up  to  May  1830, 
they  were  due  and  in  arrear,  and  not  the  subject  of  a  writ  of  parti- 
tion, nor  reached,  nor  touched,  by  this  partition  at  all. 

6.  That  defendant's  claim  to  these  rents  is  fully  established  by 
plaintiff's  own  deed  ;  and  as  plaintiff  has  pleaded  payment  and  no 
rent  in  arrear,  and  has  failed  to  show  any  payment  of  the  rent  in 
arrear  distrained  for  by  the  defendant,  E.  C.  Reigart,  if  you  believe 
the  evidence,  he,  Emanuel  C.  Reigart,  will  be  entitled  to  your  ver- 
dict for  the  rent  you  may  find  in  arrear  and  the  value  of  the  goods. 

The  court  answer  the  first,  second,  third  and  fifth  propositions  in 
the  affirmative. 

4.  I  concur  in  the  first  part  of  this  proposition  ;  and  with  respect 
to  the  power  of  attorney  to  E.  C.  Reigart,  of  the  13th  of  May  1831, 
I  am  of  opinion  that  the  authority  therein  given  by  John  B.  New- 
man, was  an  authority  to  make  the  distress,  on  the  25th  of  July 
1831. 

6.  Answered  in  the  affirmative,  with  this  qualification,  that  the 
defendant's  claim  to  the  rents  is  established  by  the  plaintiff's  deed, 
and  (he  other  evidence  in  the  cause,  especially  that  which  relates  to 
the  fact  of  his  authority,  if  the  jury  believe  it ;  and  that  the  form  of 
the  verdict,  if  the  jury  find  for  the  defendant,  is  properly  stated. 

The  court  is  also  requested  by  the  plaintiff,  to  charge  you  upon 
the  following  points. 

1.  The  remedy  of  distress  upon  the  grant  of  a  rent  charge  is 
against  common  right,  and  must  be  construed  strictly,  and  must  be 
used  in  the  manner  that  it  is  given  ;  and  where  the  power  is  exer- 
cised by  an  agent,  his  authority  must  be  delegated  in  clear  and  pre- 
cise terms,  and  he  must  act  strictly  within  the  scope  of  his  authority. 

2.  The  only  evidence  offered  of  the  authority  of  defendant  to 
make  this  distress,  which  is  the  subject  of  controversy  in  this  action, 
is  contained  in  the  deposition  of  Thomas  Cadwalader,  and  the  state- 
ment made  by  him  in  such  deposition  contains  no  legal  evidence  of 
such  authority. 

3.  The  jury  must  be  satisfied  that  the  defendant  was  clothed  with 
full  authority  at  the  time  the  distress  was  made,  emanating  from  the 
persons  vested  with  the  estate,  in  the  rent  charges  in  the  city  of 
Lancaster,  and  as  no  such  authority  has  been  proved,  the  plaintiff  is 
entitled  to  recover. 

4.  The  common  recovery  suffered  in  the  common  pleas  of  Lan- 
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caster  county,  to  August  term  1815,  No.  803,  is  sufficiently  com- 
prehensive in  its  terms  to  embrace  all  the  real  estate,  including  the 
ground  rents,  which  were  vested  in  James  Hamilton  at  the  time  of 
his  decease  in  1783. 

5.  James  Hamilton,  if  he  acquired  any  estate  by  the  proceeding, 
having  been  vested   with  an  estate  in  fee  simple  in  the  lands  and 
real  estate,  recovered  two-thirds  to  himself,  and  one-third  to  Andrew, 
under  his  agreement  with  him  :  the  common  recovery  suffered  to 
August  term    1818,  No.  535,  and   the  deeds  of  August  6th,  and 
August  26th,  1818,  could  not  ei( her  affect  or  conclude  the  interest,  or 
estate  of  any  one  vested  with  an  estate  of  freehold  in  the  premises, 
who  was  not.  a  parly  to  the  record. 

6.  The  heirs  of  James  Hamilton,  the  younger,  therefore,  who 
acquired  title  through  him,  could  not  be  affected  by  the  recovery. 

7.  Deeds  to  lead  as  well  as  deeds  to  declare  the  uses  and  trusts  of 
common  recoveries,  vest  no  legal  interest  in  the  trustee  which  can 
give  him  any  control  over  or  entitle  him  to  enter  or  take  possession 
of  the  estate  recovered.     The  trustee  is  a  mere  instrument  seised  to 
the  use  of  the  cestuique  trust.     The  latter  has  the  entire  interest  in, 
and  sole  control  over  the  fund  and  property  which  were  the  subject 
of  the  recovery. 

The  deed,  therefore,  of  the  26th  of  August  1818,  from  Andrew 
Hamilton  and  wife,  to  J.  Lyle  and  J.  B.  Newman,  being  a  deed  to 
declare  the  uses  of  common  recovery  suffered  to  August  term  1818, 
if  operative  at  all  upon  the  interests  of  those  who  were  not  parties 
to  the  deed,  which  plaintiff  denies,  vested  the  estate  recovered  in  the 
several  persons  for  whose  use  the  same  was  conveyed,  as  stated  in 
that  deed  ;  and  they  alone  had  power  to  enter  upon  and  sell  and 
convey  the  estate,  and  to  make  claims  and  distresses  for  any  amount 
which  they  deemed  to  be  due. 

8.  The  letters  of  attorney  given  in  evidence  by  plaintiff,  recorded 
in  this  county,  in  some  of  which  John  B.  Newman  is  a  party,  are 
plenary  evidence  that  the  parties  claiming  title  under  the  recovery 
had  the  entire  legal  control  over  the  estate  recovered. 

9.  The  demand  made  in  May  1831,  by  defendant  of  the  plaintiff, 
in  which  he  states  that  he  is  authorized  by  the  guardians  of  Mary 
Aim  Hamilton,  and  others,  to  receive  the  rents  allotted  to  them  re- 
spectively in  the  partition  of  the  estate  of  James  and  Andrew  Ham- 
ilton, is  an  admission  upon  his  part  of  the  legal  interest,  of  these 
parties  ;  and  prevents  him  from  assuming  another  authority  different 
from  that  alleged  in  such  demand. 

10.  The  writ  of  partition  to  December  term  1830,  No.  47,  as  be- 
tween the  parties  to  that  writ  (the   proceedings  not  affecting,  as  is 
contended,  either  the  interests  or  liabilities  of  the  lot  holders  who 
had  no  notice  of  it)  fixes  the  interest  of  each  of  the  claimants  in  said 
writ,  as  allotted  by  the  inquest  and  confirmed  by  the  court ;  and  the 
rent  charges  claimed  upon  the  several  lots  embraced  in  such  parti- 
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tion,  can  only  be  demanded  by  the  several  parties  in  interest,  to 
whom  the  several  portions  of  the  estate  are  allotled. 

11.  Eliza  Hamilton,  as  executrix  of  Andrew  Hamilton,  would  be 
the  claimant  of  such  portions  of  rent  as  were  due  to  her  deceased 
husband,  previous  to  his  death  in  1825  ;  and  the  rents  of  his  estate, 
that  might  subsequently  accrue,  would  be  recoverable  according  to 
the  disposition  which  he  made  of  the  same  in  his  last  will  and  testa- 
ment. 

12.  The  parties  to  whom  the  several  portions  of  the  estate  are 
allotted  by  the  partition  of  December  term  1830,  No.  47,  cannot  re- 
cover (if  they  have  a  right  to  the  portion  of  rent  charges  thus  assign- 
ed to  them)  by  a  resort  to  the  remedy  by  distress  for  any  rent  which 
accrued  prior  to  the  final  judgment  rendered  in  such  partition. 

To  which  the  court  answer : 

1.  Such  remedy  is  said  not  to  be  by  common  right,  that  is,  by 
common  law,  because  it  is  reserved  or  granted  by  deed  ;  arid  if  not 
so  reserved  or  granted,  the  law  does  not  give  it  as  incident  to  a  rent 
charge.     The  clause  containing  the  reservation  where  the  meaning 
is  doubtful,  is  of  course  construed  strictly  against  the  grantor.     The 
remedy  is  to  be  used  in  the  manner  provided  by  the  reservation,  if 
the  manner  be  specified ;  and  where  the  power  of  distress  is  dele- 
gated to  an  agent,  he  must  act  within  the  scope  of  his  authority,  as 
agents  are  bound  to  do  in  other  cases. 

But  rent  charges  are  not  the  less  due  because  they  arise  from  the 
contracts  of  parties;  nor  is  the  remedy  by  distress  less  effectual  where 
it  is  reserved,  than  it  is  in  regard  to  other  rents  to  which  it  is  incident 
by  law ;  nor  is  the  appointment  or  authority  of  an  agent  to  distrain, 
placed  upon  any  peculiar  fooling  in  the  case  of  rent  charges,  or 
accompanied  by  any  conditions  different  from  those  which  attach  to 
the  relation  and  power  of  such  agent  in  the  case  of  other  rents. 

2.  I  cannot  admit  the  conclusion  here  stated  :  the  deposition  re- 
ferred to  contains  legal  evidence  of  a  parol  authority  in  the  defendant 
to  make  the  distress  in  question,  as  will  be  hereafter  explained. 

3.  It  is  laid  down  in  respectable  authorities,  and  such  I  take  to  be 
the  law,  that  if  the  plaintiff  traverse  the  fact  as  alleged  in  the  cog- 
nizance, that  the  defendant  is  bailiff  to  the  party  under  whose  autho- 
rity he  distrained,  evidence  of  a  subsequent  ratification  and  approval 
will  be  sufficient,  although  there  was  no  prior  command  given.    The 
plaintiff  has  traversed  that  fact  in  the  present  instance,  and  conse- 
quently a  subsequent  approval  or  ratification  of  the  distress  would 
be  sufficient. 

But  there  is  evidence  that  the  defendant  was  authorized  at  the 
time  the  distress  was  made;  and  it  is  submitted  to  the  jury,  whether 
that  fact  is  not  proved. 

4.  5  and  6.  The  ground  rents  in  the  city  of  Lancaster  were  not 
embraced  by  the  common  recovery  of  1815;  its  terms  did  not  com- 
prehend them ;  therefore,  the  conclusion  of  the  next  two  propositions, 
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however  correct  in  regard  to  the  estates  affected  by  that  proceeding, 
does  not  apply  to  the  rent  in  question  here.   • 

7.  The  first  paragraph  of  this  point  is  correct,  but  the  conclusion 
which  follows  in  the  next  paragraph  is  not  sustained ;  because  the 
deed  of  the  26th  of  August  1818,  from  Andrew  Hamilton  and  wife 
to  James  Lyle  and  John  Beauclerc  Newman,  is  not  a  mere  deed  to 
declare  the  uses  of  the  common  recovery  referred  to,  but  vests  the 
legal  estate  in  John  Beauclerc  Newman,  as  surviving  trustee. 

8.  Whether  the  parties  had  the  control  herein  alleged,  is  a  question 
of  law  depending  upon  the  construction  of  the  deed  referred  to  in  the 
preceding  answer.     Being  of  opinion  that  the  use  in  this  deed  was 
not  executed  in  the  several  persons  therein  mentioned,  as  entitled  to 
designated  portions  of  the  esiate  conveyed,  but  that  they  had  a  trust 
estate  only,  I  cannot  regard  these  letters  of  attorney  as  possessing 
the  character  or  force  ascribed  to  them  by  this  proposition. 

9.  The  legal  interest  of  the  parties  cannot  be  changed  or  altered 
by  the  opinion  of  the  defendant ;  it  depends  upon  their  muniments 
of  title  ;  nor  does  the  demand  herein  referred  to  preclude  the  defend- 
ant from  subsequently  making  a  good  demand  on  a  better  authority. 

10.  The  partition  operated  only  upon  the  estates  held  by  the  par- 
ties to  it,  by  severing  such  estates  as  were  before  held  in  common. 
It  did  not  and  could  not  divest  any  estate  granted  by  the  deed  of  the 
26th  of  August  1818,  or  give  the  parties  to  the  partition  any  higher 

>or  better  right  to  demand  the  rents  than  they  before  enjoyed. 

11.  This  would  be  the  effect  as  to  the  ultimate  appropriation  of 
the  portions  of  rents  herein  mentioned,  but  would  not  interfere  with 
the  legal  estate  of  John  B.  Newman  as  trustee. 

12.  I  answer  this  proposition  affirmatively,  without  assenting  to 
(hat  which  may  appear  to  be  implied;  that  these  parties  can  recover, 
by  a  resort  to  the  remedy  by  distress,  the  several  portions  of  the  rents 
allotted  to  them  which  have  become  due  since  the  judgment  in  par- 
tition. 

The  foundation  of  this  action  is  the  taking  of  the  plaintiff's  pro- 
perty, and  the  notice  thereof  given  him  by  the  defendant  on  the  25th 
of  July  1831.  The  writ  of  replevin  was  issued  on  the  27th  of  July, 
being  two  days  afterwards. 

The  writ  called  upon  Emanuel  C.  Reigart  to  answer  wherefore 
he  took  the  plaintiff's  goods  and  chattels,  specifying  the  same ;  and 
his  answer  is  (in  what  is  called  his  avowry),  that  he  took  and  de- 
tained the  goods  and  chattels  in  the  writ  mentioned,  as  bailiff  of  John 
Beauclerc  Newman,  for  and  in  the  name  of  a  distress  for  195  dollars 
58  cents  of  rent,  due  and  payable  by  George  Franciscus,  the  plaintiff, 
to  the  said  John  Beauclerc  Newman,  as  his  tenant,  for  eleven  years 
rent  of  lot  No.  508,  in  Queen  street,  ending  on  the  1st  day  of  May 
1831;  which  rent  was  due,  and  in  arrear,  and  unpaid  at  the  time  of 
the  taking  of  the  said  property. 

The  plaintiff  replies  to  this,  1st.  That  he  is  not  the  tenant  of  John 
B.  Newman.  2d.  That  the  lot  described  in  the  said  avowry  is  not 
iv. — o 
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the  close,  soil  and  freehold  of  the  said  John  B.  Newman.  3d.  That 
the  defendant  is  not  the  bailiff  of  John  B.  Newman.  4th.  That 
there  is  no  rent  in  arrear,  either  to  the  defendant  or  John  B.  New- 
man. And  lastly,  that  he  has  paid  the  rent  claimed. 

This  reply  is,  substantially,  that  he,  George  Franciscus,  owes  no 
rent  to  John  B.  Newman;  and  that  Emanuel  C.  Reigart  is  not  enti- 
tled to  recover  or  receive  such  rent,  if  he  did. 

The  defendant,  in  making  out  his  right  to  recover  and  receive  the 
rent  in  question,  first  exhibited  the  tenure  by  which  George  Fran- 
ciscus holds  and  enjoys  the  lot  No.  508,  in  Queen  street.  The  title 
is  deduced  from  Thomas  Cookson,  to  whorfi  James  Hamilton,  in 
1749,  conveyed  it  in  fee  simple,  reserving  80  shillings  sterling  to  be 
paid  yearly  to  the  grantor,  his  heirs  and  assigns  for  ever.  From 
Thomas  Cookson,  by  numerous  mesne  conveyances  or  assurances, 
and  proceedings  in  law,  this  property  came  to  the  seisin  and  enjoy- 
ment of  William  Taylor,  who,  in  1825,  by  his  indenture,  dated  the 
1st  day  of  December,  in  that  year,  granted  to  the  plaintiff,  Francis- 
cus, subject  to  the  yearly  ground  rent  then  due,  and  to  become  due 
to  whomsoever  was  entitled  to  receive  the  same.  JThe  liability^  the 
plaintiff  to  pay  the  rent  of  80  shillings  a  year,  charged  upon  this  lot, 
thus  conveyed  to  him,  is  completely  established  by  this  part  of  the 
evidence. 

But  is  he  liable'to  the  defendant'?  To  show  that  he  is,  Mr  Reig- 
art has  produced  evidence  of  the  title  of  John  Befeuclerc  Newman, 
to  demand  and  recover  this  rent;  and  of  his  own  authority,  under 
him,  to  make  the  distress,  on  the  25th  of  July  1831.  Upon  the  suf- 
ficiency or  insufficiency  of  this  evidence,  the  fate  of  the  present  action 
depends. 

James  Hamilton,  by  the  deed  to  Thomas  Cookson,  in  1749,  re- 
served 80  shillings  a  year  rent,  to  be  paid  by  Thomas  Cookson,  his 
heirs  and  assigns,  to  the  said  James  Hamilton,  his  heirs  and  assigns 
for  ever. 

James  Hamilton  died  in  1783,  but  left  a  will,  disposing  of  this 
yearly  rent,  among  other  property,  in  such  manner,  that  it  devolved 
upon  James  Hamilton  the  younger,  who  died  in  1817,  without  issue, 
intestate,  and  who  held  it,  with  large  estates  besides,  under  the  will, 
in  tail  male.  In  1815  he  suffered  a  common  recovery,  for  the  pur- 
pose of  barring  the  entail,  in  a  certain  portion  of  the  estates  devised 
to  him,  which  are  recited  in  the  writ  of  entry,  as  one  thousand  five 
hundred  messuages,  one  thousand  five  hundred  barns,  one  thousand 
five  hundred  stables,  one  thousand  five  hundred  gardens;  and  one 
thousand  eight  hundred  acres  of  land,  three  hundred  acres  of  land, 
three  hundred  acres  of  pasture  and  one  thousand  two  hundred  acres 
of  arable  land,  with  the  appurtenances,  situate  in  the  county  of  Lan- 
caster. 

Having  by  this  proceeding  become  entitled  to  those  estates  in  fee 
simple,  he,  on  the  28th  of.  May  1816,  by  his  deed  of  that  date,  con- 
veyed the  one-third  thereof  to  his  brother  Andrew  Hamilton,  his 


May  1835.]  OF  PENNSYLVANIA.  107 

[Franciscus  Y.  Ilcigart.] 

heirs  and  assigns.  After  his  deat.li,  Andrew  Hamilton  succeeded  to 
the  residue  of  the  estates,  not  affected  by  the  common  recovery  of 
1815,  as  tenant  in  tail  under  tjae  will  before  mentioned  of  his  great 
uncle  James  Hamilton  ;  and,  m  1818,  he  suffered  a  common  reco- 
very for  the  purpose  of  barring  the  entail  in  the  ground  renls  issuing 
out  of  the  lots  in  the  city  and  county  of  Lancaster,  having  first  made 
a  deed  to  lead  the  uses,  as  it  is  called,  which  was  executed  to  John 
B.  Newman,  J.  Lyle  and  Margaret  Hamilton ;  and  the  object  of 
which  was  to  provide  for  the  enuring  of  eight-fifteenths  of  these 
ground  rents,  by  the  common  recovery,  to  his  sisters,  Margaret  and 
Mary  Hamilton,  and  Mrs  O'Bierne,  and  his  nieces,  Mary  and  Ellen 
Lyle. 

On  the  26th  of  August  1818,  Andrew  Hamilton  and  wife  (the  fee 
simple  being  vested  in  him  by  the  common  recovery  recently  suffered) 
executed  another  deed  to  James  Lyle  and  John  Beauclerc  Newman, 
granting,  &c.,  to  them  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  the  survivor  of  them,  all  and  every  the  rents,  tenements 
and  hereditaments  in  and  by  the  within  [that  is,  the  former]  inden- 
ture mentioned,  described  and  set  forth,  together  with  all  the  rights, 
incidents'and  appurtenances  thereunto  belonging,  &c.,  to  have  and  to 
hold,  all  and  singular,  the  said  rents,  tenements  and  hereditaments, 
with  all  and  singular  the  rights,  incidents  and  appurtenances  unto 
the  said  James  Lyle  and  John  Beauclerc  Newman,  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  the  survivor  of  them,  to  and  for 
the  only  proper  use  and  behoof  of  the  said  James  Lyle  and  John  Beau- 
clerc Newman,  and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
the  survivor  of  them,  in  trust  to  recover  and  receive  the  said  rents 
as  they  shall  become  due,  and  to  sell  or  otherwise  dispose  of  the 
whole  or  any  part  of  the  granted  premises,  for  such  sum  or  sums, 
and  in  such  mode  or  manner  as  they  or  the  survivor  shall  deem 
most  advisable,  and  to  hold  the  proceeds  as  follows,  to  wit:  as  to 
two  undivided  fifteenth  parts  thereof  in  trust  for  Margaret  Hamilton, 
her  heirs,  executors,  administrators  or  assigns  ;  as  to  two  other  un- 
divided fifteenth  parts  thereof,  in  trust  for  Mary  Hamilton,  her  heirs, 
executors,  administrators  or  assigns  ;  as  to  one  other  undivided  fif- 
teenth part  thereof  in  trust  for  Mary  Ann  Lyle,  her  heirs,  executors, 
administrators  or  assigns  ;  as  to  one  other  undivided  fifteenth  part 
thereof  in  trust  for  Ellen  Lyle,  her  heirs,  executors,  administra- 
tors or  assigns;  as  to  two  other  undivided  fifteenth  parts  thereof  in 
trust  for  Rebecca  O'Bierne,  during  her  natural  life,  and  no  longer, 
for  her  sole  and  separate  use,  as  if  she  were  single  and  unmar- 
ried ;  and  after  the  decease  of  the  said  Rebecca  O'Bierne,  for  such 
of  her  children  as  shall  be  then  living,  and  to  their  heirs,  exe- 
cutors, administrators  or  assigns,  as  tenants  in  common  and  not  as 
joint  tenants,  and  as  to  the  residue  thereof,  being  seven  undivided 
fifteenth  parts  thereof,  for  the  said  Andrew  Hamilton,  party  hereto, 
his  heirs,  executors,  administrators  or  assigns,  and  to  and  for  no 
other  use,  intent  or  purpose  whatsoever. 

James  Lyle  having  died  in  1826,  John  Beauclerc  Newman,  sur- 
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viving,  became  sole  trustee  under  that  deed,  and  unless  the  uses  of 
these  several  cestuis  que  trust  were  executed  by  the  statute,  as  it  is 
termed,  that  is,  unless  this  deed  be  such  as  gives  Margaret  Hamil- 
ton, Mary  Hamilton,  Mary  Ann  Lyle,  Ellen  Lyle,  Rebecca  O'Bierne 
and  Andrew  Hamilton,  possession  at  once  of  the  estate  granted  to 
their  use,  he  became  solely  entitled  as  trustee  to  the  legal  estate  in 
these  rents.  Again,  unless  this  deed  of  trust  was  and  is  inoperative 
by  reason  of  the  common  recovery  suffered  in  1815  by  James  Ham- 
ilton, the  brother  of  Andrew  Hamilton  the  grantor,  or  was  defeated 
by  the  partition  of  1830,  or  by  the  subsequent  letters  of  attorney  of 
the  several  persons  for  whose  use  the  grant  was  made  to  the  use  of 
John  B.  Newman  in  trust,  &c.  ;  it  gives  him  alone,  since  the  de- 
cease of  James  Lyle,  not  only  the  legal  estate  in  the  ground  rents, 
the  rent  in  question  being  one  of  them,  but  the  sole  right  to  re- 
cover them  from  the  owners  of  the  lots,  on  their  refusal  to  pay,  by 
the  remedy  of  distress. 

First,  then,  is  this  a  deed  or  grant,  with  respect  to  which  the 
statute  executes  the  use,  that  is,  conveys  the  possession  to  the  use 
and  transfers  the  use  into  possession,  thereby  making  the  ceslui  que 
use  i.  e.  Margaret  Hamilton,  Mary  Hamilton,  and  the  rest,  in  this  case, 
complete  owners  of  these  rents  as  well  at  law  as  in  equity  1  If  such 
be  its  character,  no  estate  whatever  remained  in  the  grantees ;  but 
the  persons  for  whose  use,  became  at  once  entitled  to  the  whole 
estate  under  this  deed  and  the  statute  operating  upon  it.  The 
statute  referred  to  enacts,  that  when  any  person  should  be  seised  of 
lands,  tenements,  &c.  to  the  use,  trust,  or  confidence  of  any  other 
person,  &c.,  the  person,  entitled  to  the  use  in  fee  simple,  fee  tail,  for 
life  or  years  or  otherwise,  shall  from  thenceforth  stand  and  be  seised 
or  possessed  of  the  land,  &c.  of  and  in  the  like  estates,  as  they  have 
in  the  use,  trust  and  confidence,  and  that  the  estate  of  the  person 
so  seised  to  uses,  shall  be  deemed  to  be  in  him  or  them,  that  have 
the  use  in  such  quality,  manner,  form  and  condition,  as  they  had 
before  in  the  use. 

But  the  statute  does  not  abolish  all  trusts ;  for  there  are  many 
circumstances  in  which  they  are  instruments  of  great  convenience 
and  utility,  and  in  which  accordingly  the  statute  does  not  extend  to 
them,  but  the  legal  estate  subsists  in  the  trustee  to  enable  him  to  per- 
form the  trust  committed  to  him.  It  is  also  held  that  when  a  use  is  limi- 
ted upon  a  use,  it  is  not  executed,  but  the  legal  estate  is  vested  in  him 
to  whom  the  first  use  is  limited.  As  where  an  estate  is  conveyed  to 
another  in  these  words,  "  to  W.  and  his  heirs  to  the  use  of  him  and 
his  heirs,  in  trust  for  or  to  the  use  of  R.  and  his  heirs,"  the  use  is  not 
executed  in  R.  but  in  W.,  and  the  legal  estate  is  vested  in  him  as 
trustee.  Now  this  case  is  perfectly  parallel  to  the  deed  before  us ; 
which  deed  limits  a  use  upon  a  use.  The  rents,  tenements,  &c., 
are  conveyed  to  James  Lyle  and  John  B.  Newman,  and  the  survivor 
of  them  and  the  heirs  of  the  survivor,  to  and  for  the  only  proper  use 
and  behoof  of  the  said  James  Lyle  and  John  B.  Newman,  and  the 
survivor,  &c.  in  trust  to  recover  and  receive  the  said  rents  and  to 
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hold  the  proceeds  for  Margaret  Hamilton  and  others.  So,  where 
something  is  to  be  done  by  the  trustees,  which  makes  it  necessary 
for  them  to  have  the  legal  estate,  such  as  the  payment  of  the  rents 
and  profits  to  another's  separate  use — as  in  this  deed  with  respect  to 
Mrs  O'Bierne  ;  in  such  cases  the  legal  estate  is  vested  in  the  trus- 
tees. So,  where  the  trustees  are  empowered  to  sell  (as  is  the  case 
in  this  deed),  the  legal  estate  vests  in  them,  as  they  must  have  a  fee 
in  the  whole  estate  to  enable  them  to  sell,  because  if  it  were  uncer- 
tain what  they  may  sell,  no  purchaser  would  be  safe. 

The  deed  of  the  26ih  of  August  1818,  then,  is  clearly  one  which 
conveys  a  trust  estate  not  executed  by  the  statute  ;  consequently 
John  Beauclerc  Newman  has  the  sole  legal  estate  in  the  rents 
which  it  grants,  bargains,  sells,  &c.  to  him,  his  heirs  and  assigns,  as 
survivor  of  James  Lyle. 

It  is  contended,  on  behalf  of  George  Franciscus,  that  the  first  com- 
mon recovery  embraced  the  ground  rents  in  Lancaster,  and  that  the 
deed  under  consideration,  which  is  founded  on  the  second  common 
recovery  suffered  by  Andrew  Hamilton,  is  of  no  effect.  If  this  first 
proceeding  referred  to,  extended  to  the  ground  rents,  it  would  pre- 
sent an  extraordinary  instance  of  parties  recovering  by  law  suit  a 
valuable  estate,  without  knowing  that  they  had  sued  for  it,  or  being 
sensible  of  their  success.  Were  an  issue  taken  upon  the  fact,  the 
second  common  recovery  would  probably  be  regarded  as  conclusive 
proof,  that  the  parties  did  not  know  or  believe  that  the  ground  rents 
were  included  in  the  first,  and  had  not  intended  that  they  should  be 
thus  included. 

Is  the  description,  then,  of  the  property  for  which  the  common 
recovery  was  suffered  in  1815,  so  specifically  applicable  to  these 
ground  rents,  as  to  impel  us  irresistibly  to  the  conclusion,  that  they 
were  embraced  in  that  proceeding'?  Let  us  consider  the  descrip- 
tion: it  is  in  the  writ  of  entry  as  follows:  fifteen  hundred  mes- 
suages, fifteen  hundred  barns,  fifteen  hundred  stables,  fifteen  hun- 
dred gardens;  and  eighteen  hundred  acres  of  land,  three  hundred 
acres  of  meadow,  three  hundred  acres  of  pasture,  and  twelve  hun- 
dred acres  of  arable  land,  with  the  appurtenances.  Here  is  no 
mention  of  ground  rents  or  incorporeal  hereditaments;  nor  is  there 
a  term  employed,  which  legally  or  technically  comprehends  rents. 
Messuages,  barns,  stables,  gardens,  land,  meadow,  pasture,  arable 
land  : — these  aie  all  corporeal  things,  having  body  and  substance, 
being  visible,  tangible  and  permanent.  The  word  land  may  com- 
prehend them  all;  but  it  does  not  comprehend  rents,  which  are  in- 
corporeal, which  are  not  lands,  but  mere  rights  or  profits  issuing  out 
of  lands  and  tenements  corporeal.  This  indeed  is  an  essential  cha- 
racteristic of  rent:  "it  must  issue  out  of  the  thing  granted,  and  not 
be  part  of  the  land  or  thing  itself;  wherein  it  differs  from  an  excep- 
tion in  the  grant,  which  is  always  part  of  the  thing  granted." 

Nor  are  the  ground  rents  embraced  in  the  clause,  "  with  the  ap- 
purtenances." For  these  "  appurtenances"  were  such  as  belonged 


110  SUPREME  COURT  [Harrisburg 

[Franciscus  v.  Reigart.] 

to  the  messuages,  &c.  therein  described  and  intended  to  be  recovered. 
If  "appurtenances,"  therefore,  comprehended  rents  in  any  case,  the 
term  would  not  comprehend  the  rent  in  this  case;  for  the  lot  of  George 
Franciscus,  No.  508,  was  no  part  of  the  messuages,  lands,  &c.  described 
in  the  writ  of  entry.  That  lot  was  not  devised  by  James  Hamilton  the 
elder:  it  was  no  longer  his,  after  1794,  when  he  parted  with  it  to 
Thomas  Cookson;  consequently  James  Hamilton  the  younger  had  no 
estate  or  interest  in  it  under  his  uncle's  will.  The  writ  of  seisin  re- 
cites the  recovery  of  the  fifteen  hundred  messuages,  &c.  described 
in  the  writ  of  entry,  and  then  commands  the  sheriff  to  cause  full 
seising  of  the  tenements  aforesaid,  with  the  appurtenances,  "to 
be  delivered  to  the  said  James  Lyle,  £c."  Here  the  word  "  tene- 
ments" includes  by  express  reference,  the  fifteen  hundred  mes- 
suages, fifteen  hundred  barns,  &c.  before  described,  and  nothing 
else.  It  is  most  evident  then,  that  the  lot  in  question  was  not  in- 
cluded in  the  first  common  recovery,  and  that  the  terms  "  tenements" 
and  "  appurtenances,"  do  not  apply  to  this  rent  charge. 

The  common  recovery  of  1815  does  not  therefore  affect  the  deed 
of  trust  to  John  B.  Newman. 

Is  it  defeated  by  the  proceedings  in  partition  ?  By  no  means. 
Those  proceedings  parted  the  ground  rents,  so  as  to  entitle  the  own- 
ers to  their  several  and  respective  shares  in  the  rents  of  certain  de- 
signated messuages,  lots  and  tenements;  an  arrangement  as  con- 
venient, one  would  suppose,  to  the  ground  rent  tenant,  as  the  ground 
rent  landlord.  But  the  partition  did  not  affect  the  rights  of  the  par- 
ties in  any  other  respect.  What  was  before  held  in  the  aggregate, 
was  severed  into  purparts,  and  each  part  assigned  to  its  several  own- 
er. The  partition  did  not  enlarge  the  estate  of  any  of  the  parties  ; 
that  is  not  the  function  of  the  writ.  It  only  divided  such  estate,  as 
they  held  together  and  undivided.  It  could  not  convert  an  equitable 
into  a  legal  estate,  or  divest  any  estate,  equitable  or  legal,  of  which 
any  party  to  it  was  before  seised  or  possessed. 

Again  ;  is  the  deed  of  trust  to  John  B.  Newman  defeated  by  the 
letters  of  attorney,  by  which  the  individual  owners  authorised  special 
agents  to  collect  and  receive  the  rents  mentioned  in  that  deed?  It 
is  contended  on  the  part  of  the  plaintiff,  that  the  deed  was  thereby 
defeated.  There  is  no  doubt,  that  a  party  who  constitutes  an  attor- 
ney, may  revoke  the  authority  when  he  pleases,  doing  it  without 
prejudice  to  the  rights  of  others.  But  the  question  here  is,  whether 
any  separate  power  or  authority  given  or  granted  by  the  persons,  in 
trust  for  whom  and  for  whose  benefit  the  deed  was  made  and  exe- 
cuted to  James  Lyle  and  John  B.  Newman,  and  the  survivor  of 
them,  and  the  heirs  and  assigns  of  the  survivor,  can  invalidate  that 
deed,  and  render  it  of  no  force  or  effect  whatever  1  And  the  law, 
gentlemen,  on  this  point  is  clear.  The  trustee  himself  could  not 
cancel  the  deed  or  impair  his  trust,  without  the  assent  of  the  cestui 
que  trust,  and  all  others  beneficially  interested ;  nor  can  the  latter, 
by  any  act  of  theirs,  invalidate,  or  revoke,  or  destroy  the  trust,  with- 
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out  the  assent  of  the  trustee  and  all  others,  if  there  be  others,  who 
are  interested  in  its  preservation.  There  is  nothing,  however,  in 
this  deed  of  trust,  which  can  render  the  appointment  of  agents  or 
attorneys  in  fact,  by  the  cestui  que  trust,  improper.  Their  authority, 
when  so  appointed,  is  another  matter.  The  deed,  you  will  observe, 
grants  to  John  Beauclerc  Newman  (the  survivor  of  the  trustees)  the 
estate  in  the  ground  rents  in  fee  simple,  in  trust  to  recover  and  re- 
ceive the  same,  for  the  several  persons  therein  mentioned,  their 
heirs  and  assigns,  according  to  their  several  and  respective  rights. 

Now  John  B.  Newman,  having  collected  and  received  the  rents 
under  this  deed,  would  be  bound  to  pay  them  over  to  those  for  whose 
use  they  were  intended,  or  to  their  order  or  assigns ;  and  if  he  should 
refuse  to  do  so,  would  certainly  be  liable  to  an  action  to  recover  the 
same.  They  might,  therefore,  well  constitute  attorneys  in  fact,  to 
demand,  receive  and  recover  these  rents  from  John  B.  Newman, 
when  the  same  should  be  by  him  collected  and  received.  The  two 
authorities  do  not  appear  to  me  incompatible — I  mean  John  B.  New- 
man's authority  to  collect  and  receive  from  the  tenants  under  this 
deed,  and  the  authority  of  the  agents  of  Margaret  Hamilton's  ex- 
ecutors, Mary  Hamilton  and  others,  to  collect  and  receive  their  re- 
spective shares.  But  I  wish  to  be  understood,  as  not  expressing  the 
opinion,  that,  such  agents  have  a  right  to  distrain  the  lot  holders  for 
rents,  under  those  letters  of  attorney;  nor,  on  the  other  hand,  of 
saying  that  if,  in  any  instances,  the  lot  holders  have  paid  the  rent  to 
such  agents,  those  payments  are  not  good;  nor  that  the  bailiff  of 
John  B.  Newman  could  compel  a  repayment. 

My  opinion  is,  that  the  deed  of  trust  of  the  26th  of  August  1818, 
gives  a  valid,  subsisting  authority  and  right  to  John  Beauclerc  New- 
man, to  proceed  by  distress  against  George  Franciscus,  to  recover 
the  arrears  of  rent  bthim  due>  and  charged  upon  lot  No.  508,  in 
Queen  street. 

George  Fianciscus  being  liable  to  pay  this  rent  to  John  Beauclerc 
Newman,  and  the  latter  being  entitled  to  distrain  for  the  same,  the 
next,  question  is  with  respect  to  the  right  or  authority  of  Emanuel 
C.  Reigart,  the  defendant,  to  make  the  distress  in  question.  Was 
he  duly  authorised  by  John  B.  Newman,  as  his  bailiff,  to  take  and 
detain  this  property  for  a  distress  for  the  rent  in  arrear,  as  is  alleged 
in  the  avowry?  On  the  part,  of  the  plaintfff,  it  is  contended:  first, 
that  there  is  no  sufficient  evidence  of  any  authority,  even  verbal, 
from  John  Beauclerc  Newman  to  him  ;  and  secondly,  that  a  verbal 
authority,  if  proved  to  have  been  given,  is  not  sufficient  to  justify 
the  distress. 

1 .  It  is  Raid  General  Cadwalader's  testimony,  on  which  the  fact  of 
authority  reals,  is  matter  of  opinion  and  hearsay;  neither  of  which 
can  be  evidence.  The  witness  states,  that'during  all  the  summer 
of  1831,  and  previously,  Emanuel  C.  Reigart  was  bailiff  of  John  B. 
Newman,  with  power  to  distrain  for  rents  due  and  payable  out  of 
lots  in  Lancaster.  This,, it  is  contended,  is  mere  opinion  ;  because 
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the  witness  did  not  specify  the  particular  circumstances.  But  it  is 
not  given  as  opinion,  or  impression,  that  Emanuel  C.  Reigart  was 
bailiff,  but  as  a  fact,  and  in  the  way  such  facts  are  generally  testified 
to,  when  witnesses  speak  of  what  they  know.  Had  the  plaintiff  de- 
sired particular  information,  as  to  the  witness's  means  of  knowledge, 
it  was  in  his  power  to  obtain  it  by  his  cross-examination.  If  he  did 
not  think  proper  to  seek  it  in  that  way,  he  cannot  expect  the  jury  to 
infer  that  the  witness  was  only  giving  his  opinion,  when  he  plainly 
states  the  existence  of  a  fact,  in  the  manner  usual  with  those  who 
speak  of  a  fact  within  their  own  knowledge.  Besides,  this  witness 
must  have  known,  that  to  state  his  opinion  of  a  fact,  when  he  was 
called  upon  to  testify  his  knowledge,  would  have  been  grossly  im- 
proper; and  that  to  give  it  in  terms  implying  knowledge,  would 
have  been  something  worse — it  would  have  been  criminal.  It  is, 
therefore,  submitted  to  the  jury,  that  it  is  unreasonable  to  conclude, 
that  when  General  Cadwalader  says,  Emanuel  C.  Reigart  was,  dur- 
ing the  whole  summer  of  1831,  and  previously,  bailiff  of  John  Beau- 
clerc  Newman,  he  only  meant  to  say,  that  such  was  his  opinion 
merely. 

Further,  this  witness  has  testified  on  his  cross-examination,  that 
Mr  Newman  gave  him  the  verbal  authority  to  give  to  Reigart,  and 
that  he  did  afterwards  give  it  to  him  verbally.  This  is  objected  to, 
as  being  hearsay  and  no  evidence.  I  cannot  see  it  in  that  light. 
The  question  now  is,  as  to  the  fact  of  a  verbal  authority  given  by 
John  Beauclerc  Newman,  to  the  defendant.  A  verbal  authority  may 
be  given  (the  sufficiency  of  it  in  this  case  we  are  not  just  now  con- 
sidering) either  to  the  agent  directly,  when  present,  or  transmitted 
to  him  through  another ;  and  so  far  as  third  persons  are  interested 
in  the  proof  of  the  authority,  the  latter  is  the  better  mode.  Had 
General  Cadwalader  stated  that  he  heard  another  say,  Mr  Newman 
had  appointed  E.  C.  Reigart  his  bailiff,  that,  indeed,  would  have 
been  inadmissible  as  hearsay ;  so,  if  he  had  stated  that  he  heard 
Mr  Reigart  say,  he  had  been  authorised  as  J.  B.  Newman's  bailiff; 
so  likewise,  had  he  stated  that  he  heard  J.  B.  Newman  say  he  had 
formally  given  E.  C.  Reigart  authority  as  his  bailiff — but  that  is  not 
his  lestimony.  He  speaks  of  the  transaction  itself,  the  giving  of  the 
authority,  by  word  of  mouth — a  fact  occurring  in  his  own  presence; 
not  of  what  others  had  told  him,  as  having  formerly  and  elsewhere 
occurred.  You,  no  doubt,  perceive  the  distinction  :  if  a  verbal  au- 
thority is  to  be  proved  at  all,  it  must  be  proved  by  some  one  who 
heard  the  individual  giving  it  say,  I  authorise,  empower  or  appoint 
A  to  do  so  and  so,  or  something  to  that  effect,  and  who  declares 
what  he  so  heard.  Now  this  is  not  hearsay,  but  the  most  direct  tes- 
timony. Very  different  would  it  be,  if  the  witness  were  to  say,  I 
was  told  by  B,  that  he  heard  the  individual  spoken  of,  authorise  A 
to  do  the  thing.  The  testimony  of  General  Cadwalader  is  there- 
fore direct,  and  if  you  believe  him,  proves  that  Mr  Reigart  was  ver- 
bally appointed  the  agent  of  John  Beauclerc  Newman,  in  the  spring 
of  1831,  with  power  to  distrain  for  these  rents. 
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2.  Is  a  verbal  authority  sufficient  to  warrant  the  defendant  in 
making  this  distress  1 

The  law  recognizes  a  verbal  authority  to  distrain,  as  of  equal  va- 
lidity with  a  written  one,  noting,  as  the  only  ground  of  preference, 
that  the  latter  is  more  easily  proved.  In  giving  to  landlords  the 
power  of  enforcing  the  payment  of  their  rents  by  distress,  it  was  riot 
the  policy  to  hamper  with  restrictions,  inconsistent  with  its  object, 
the  due  exercise  of  this  speedy  remedy.  When  rent  is  in  arrear  and 
unpaid,  the  landlord  may  enter  immediately,  by  himself  or  his  agent, 
and  distrain  any  goods  and  chattels  that  are  to  be  found  upon  the 
premises.  Whatever  may  have  been  the  oppressions  and  injustice 
occasioned  upon  the  first  use  or  abuse  of  the  remedy,  when  it  was 
introduced  centuries  back,  a  distress  at  this  day  is  beneficial  to  all 
parlies ;  for  it  is  now  no  more  than  a  summary  mode  of  seizing  and 
selling  the  tenant's  property,  to  satisfy  the  rent  which  he  owes ;  and 
the  extent  and  manner  of  the  operation  have  been  changed  and 
made  entirely  reasonable  and  just,  and  equally  conducive  to  the 
security  of  the  landlord  and  the  protection  of  commerce.  I  may  add, 
with  respect  to  its  general  consequences,  that  the  security  which  it 
affords  to  landlords  is  advantageous  to  tenants,  by  greatly  increasing 
the  facility  of  renting  and  moderating  the  terms.  Again,  the  va- 
rious provisions  which  have  been  made  to  check  and  remedy  abuses 
protect  the  tenant  in  all  his  rights.  If  he  is  disposed  to  question  the 
legality  of  the  distress,  he  may  either  deny  that  any  rent  is  due,  or 
aver  it  has  been  paid  ;  and  this  he  may  do  by  his  writ  of  replevin, 
which  authorizes  the  sheriff  to  take  back  the  pledge,  and  deliver  it 
to  the  tenant,  on  receiving  security  from  him  to  prosecute  the  writ 
to  effect,  and  to  return  the  chattels  again  if  he  should  fail.  If  he 
has  nothing  to  say  against  the  demand  of  rent,  and  is  disposed  to 
comply  with  his  engagements,  the  law  gives  him  five  days  after  no- 
tice, before  any  further  proceeding,  and  six  days  more  before  a  sale 
can  be  made,  to  redeem  his  goods  by  paying  his  landlord  what  he 
owes  him.  In  fact,  distress  becomes  a  summary  remedy  only,  when 
every  reason  is  wanting  to  the  tenant  for  delaying  to  do  what  he 
ought,  i.  e.,  to  render  the  rent  due.  The  distress,  in  the  first  in- 
stance, is  little  more  than  a  demand  of  the  rent  due,  and  notice  of 
further  proceedings  unless  it  be  paid.  This  maybe  made  and  given 
by  the  landlord,  or  by  his  agent  or  bailiff.  What  matters  it  to  the 
tenant  whether  the  agent's  authority  is  in  writing  or  by  parol]  It 
cannot  affect  his  right  to  replevy ;  nor  his  remedy  by  action  of  tres- 
pass, in  case  the  distress  is  made  by  one  having  no  authority,  or  when 
no  rent  is  due.  Even  the  subsequent  assent  of  the  landlord  gives 
authority  to  the  agent  by  relation  back  to  the  time  that  he  made  the 
distress,  and  thus  implicating  the  landlord  in  the  responsibility  of  the 
transaction,  redounds  to  the  benefit  of  the  tenant.  It  never  has  been 
held,  that  the  agent  to  distrain  may  not  be  authorized  verbally  and 
without  writing.  On  the  contrary,  although  appointments  by  a 
corporation  aggregate  must  be  by  deed,  yet  it  has  been  held  that  a 
iv. — p 
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corporation  may  appoint  a  bailiff  to  distrain  without  deed  or  warrant. 
I  state  the  law,  therefore,  to  be,  that  a  parol  or  verbal  authority  is 
sufficient  to  warrant  the  defendant  in  making  the  distress  in  the 
present  case.  3  Kent's  Comm.  476. 

But  it  is  submitted  by  the  defendant  to  the  court,  whether  the 
power  of  attorney  to  Emanuel  C.  Reigart,  on  the  13th  of  May  1831, 
in  which  John  B.  Newman  joins,  is  not  a  general  power  ;  and,  if  it 
be  so,  whether  the  defendant  had  not,  under  this  power,  an  authority 
in  writing  at  the  time  he  made  this  distress  to  make  it  as  he  did. 

By  this  instrument,  J.  B.  Newman  nominates  and  constitutes 
Emanuel  C.  Reigart  his  true  and  lawful  attorney,  for  the  purposes 
aforesaid,  i.  e.,  for  him,  and  in  his  name,  to  ask,  demand,  sue  for, 
recover  and  receive  from  all  and  every  person  or  persons  whomsoever, 
within  the  county  of  Lancaster,  in  the  state  of  Pennsylvania,  all  and 
every  debt  and  debts,  damages,  sum  and  sums  of  money,  arrears  of 
rent,  and  other  property  and  effects  of  every  kind  soever  belonging 
to  the  said  trust.  These  are  the  purposes  referred  to  ;  and  it  seems 
to  be  impossible  to  deny,  that  they  comprise  an  authority  to  distrain 
in  order  to  recover  the  rent  due  and  in  arrear  from  George  Franciscus. 
There  is,  indeed,  no  difficulty  in  perceiving  that  the  several  parlies 
to  this  instrument  had  a  somewhat  unsteady  apprehension  of  the 
extent  and  true  quality  of  their  estates.  But  (as  between  themselves) 
there  is  an  admission  in  the  instrument  itself,  that  the  legal  estate 
in  these  rents  is  in  John  B.  Newman.  He,  therefore,  joined  for  the 
very  purpose  of  giving  the  attorney  in  fact,  a  legal  authority  ;  and 
having  employed  language  adequate  to  that  design,  I  have  no  hesi- 
tation in  saying,  he  did  confer  upon  Emanuel  C.  Reigart,  by  the 
letter  of  attorney  under  consideration,  an  authority  in  writing,  which 
warranted  the  latter  in  making  the  distress  in  question. 

Having  thus  given  you  my  views  and  opinions  of  this  cause,  I 
commit  it  to  you  with  a  single  remark:  your  duty  is  to  find  a  true 
verdict  according  to  the  evidence  ;  and  as  your  finding  covers  both 
the  law  and  the  facts  involved  in  the  issues,  you  are  necessarily  in 
some  measure  to  decide  on  the  law  as  well  as  the  facts.  Consider- 
ing the  difficulty  of  many,  we  may  say  most,  legal  questions,  the  duty 
of  a  jury  would  be  arduous,  nay  impracticable,  if  it  were  required 
that  they  should  thoroughly  investigate  and  comprehend  the  legal 
topics  introduced  into  the  discussions  of  counsel  in  trials  at  bar. 
This  responsibility  is  not  cast  upon  the  jury.  This  is  the  duty  of 
the  court ;  and  to  the  court  you  are  entitled  to  look  for  the  true  evi- 
dence of  the  law  involved  in  the  cause,  as  you  look  to  the  testimony 
of  witnesses  and  writings  for  the  true  evidence  of  disputed  facts. 

I  shall  be  happy,  gentlemen,  if  in  thia  case  I  have  succeeded  in 
clearly  and  intelligibly  furnishing  you  with  the  evidence  of  the  law 
applicable  to  the  questions  which  have  arisen  in  this  suit ;  and  now, 
having  endeavoured  to  discharge  my  duty,  I  commend  the  case  to 
you,  in  order  that  you  may  do  yours. 

If  you  find  for  the  plaintiff,  George  Franciscus,  you  will  assess 
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such  damages  as  you  may  think  right  as  a  compensation  to  him  for 
the  taking  and  detention  of  the  goods  and  chattels  mentioned  in  the 
writ  of  replevin. 

If  you  find  for  the  defendant,  Emanuel  C.  Reigart,  you  will  find, 
first,  the  amount  of  the  rent  in  arrear  and  due  from  George  Fran- 
ciscus, for  his  lot  No.  508  ;  and  then,  the  value  of  the  goods  and 
chattels  distrained,  and  subsequently  restored  by  the  sheriff  under  the 
writ  of  replevin. 

The  plaintiff  below  assigned  for  error  the  opinion,  of  the  court  in 
their  answers  to  the  points  on  which  they  were  requested  to  instruct 
the  jury. 

Champneys  and  Montgomery,  for  plaintiff  in  error. 
JVorm  and  Jenkins,  for  defendant  in  error,  whom  the  court  de- 
clined to  hear. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Although  the  counsel  for  the  plaintiff  in  error  have 
assigned,  numerically,  no  less  than  twenty-seven  errors,  yet  they 
have,  in  their  argument,  reduced  the  number  to  five,  which  they  rely 
on  as  being  sufficient  to  obtain  a  reversal  of  the  judgment. 

1.  That  the  court,  on  the  trial  of  the  cause,  erred  in  permitting 
the  defendant  to  exhibit  a  title  different  from  that  mentioned  in  his 
cognizance  as  bailiff  of  John  B.  Newman. 

2.  In  not  instructing  the  jury  that  the  judgment  in  the  action  of 
partition  in  1830  invested  the  parties  thereto  with  the  legal  title  to 
their  respective  interests  in  severally. 

3.  In  charging  the  jury  that  if  they  believed  the  testimony  of 
general  Cadwalader,   it  showed  that  the  defendant  had  sufficient 
authority  as  the  bailiff  of  John  B.  Newman  to  make  the  distress. 

4.  In  instructing  the  jury  that  the  written  letter  of  attorney  exe- 
cuted by  John  B.  Newman  and  others  to  the  defendant,  gave  him 
sufficient  authority  to  make  the  distress. 

5.  In  deciding  that  the  plaintiff  could  not  claim  to  have  deducted 
from  the  amount  of  the  rents,  the  taxes  or  any  portion  thereof  paid 
by  him,  which  had  been  assessed  upon  the  lot  of  ground  out  of 
which  the  rent  issued. 

In  regard  to  the  questions  involved  in  the  first  three  of  these  errors, 
I  do  not  know  that  any  thing  can  be  added  to  the  very  able  and 
lucid  argument  of  the  learned  judge  of  t  he  district  court,  which  would 
tend  to  show  more  clearly  than  he  has  done  that  they  were  decided 
correctly.  As  to  the  first,  there  is  really  no  foundation  for  it;  be- 
cause the  title  shown  on  the  part  of  John  B.  Newman,  for  whom  the 
defendant  acted  as  bailiff  in  distraining  for  the  rent  in  question,  was 
perfectly  consistent  with  all  that  was  alleged  in  the  cognizance. 
In  that  the  defendant  states  the  rent  to  have  become  due  from  the 
plaintiff  by  the  enjoyment  of  the  lot  of  ground  therein  described  un- 
der a  grant  thereof  from  James  Hamilton  to  Thomas  Cookson,  re- 
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serving  the  rent  therein  mentioned ;  of  the  latter  of  whom  the  plaintiff 
became  assignee:  and  that  John  B.  Newman  became  the  assignee 
of  James  Hamilton,  without  specifying  the  several  links  in  the  chain 
of  conveyance  from  Hamilton  down  to  Newman,  or  showing  dis- 
tinctly by  what  means  the  latter  became  the  assignee  of  the  former. 
This  was  certainly  not  necessary,  because  the  tenth  section  of  the 
act  of  assembly  of  the  21st  of  March  1772,  in  order  to  get  rid  of  the 
difficulties  that  arose  in  making  avowries  or  cognizance  upon  dis- 
tresses for  rent,  has  made  it  sufficient  for  defendants  in  replevin  to 
avow  or  make  cognizance  generally,  without  setting  forth  the  title 
of  the  landlord  or  lessor.  It  is  alleged,  however,  that  the  rent  in 
question  is  a  rent  charge,  and  that  this  section  of  the  act  does  not 
embrace  it.  It  may  be  questioned  whether  it  can  be  properly  and 
strictly  called  a  rent  charge  in  Pennsylvania.  It  is  known  here  spe- 
cifically by  the  name  of  "  ground  rent,"  and  is  mentioned  and  desig- 
nated by  this  name  in  our  legislative  acts.  By  the  act  of  the  1 1  th  of 
April  1799,  passed  for  raising  and  collecting  county  rates  and  levies, 
ground  rents  are  specifically  mentioned.  The  legislature,  in  desig- 
nating and  pointing  out  the  various  objects  thereby  required  to  be 
taxed,  have  not  mentioned  rent  charge  nor  used  the  term  at  all : 
neither  have  they  used  any  other  that  would  seem  to  embrace  it 
singly  or  in  any  other  way  whatever.  For  it  cannot  be  pretended 
that  it  is  included  in  the  term  "ground  rent;"  and  if  not,  there  is 
no  other  used  bearing  the  remotest  analogy  to  it :  so  that  it  would 
appear  not  to  have  been  made  the  specific  subject  of  taxation, 
this  perhaps  may  be  accounted  for  from  the  circumstance  that  a  rent 
charge,  properly  speaking,  has  been  rarely  known  to  exist  in  this 
state.  A  rent  charge  strictly,  as  I  conceive,  arises  where  a  man 
being  seised  in  fee  of  lands,  grants  a  rent  in  fee  or  for  life  out  of 
them,  with  a  power  to  the  grantee  to  distrain.  And  since  the  pas- 
sage of  the  statute  quia  emptores  terrarum,  18  Ed.  1,  if  the  owner  of 
lands  in  fee  make  a  feoffment  of  them  in  fee,  reserving  by  the  same 
deed  a  rent  to  be  paid  to  himself  and  his  heirs  with  the  right  of  dis- 
tress, it  has  been  considered  in  England  a  rent  charge  also.  In  some 
respects,  however,  these  rents  are  certainly  very  different  from  each 
other:  and  particularly  as  it  regards  the  consideration  from  which 
the  payment  of  them  arises.  The  payment  of  the  first  is  founded 
upon  a  consideration  actually  paid  to  the  grantor  of  the  rent,  and  ' 
received  by  him  at  or  before  the  time  of  granting  it,  which  has  no 
connexion  with  the  enjoyment  of  the  land  whatever;  and  hence  if 
the  title  of  the  grantor  to  the  land  upon  which  the  rent  is  charged, 
prove  defective,  and  he  is  evicted  by  a  title  paramount,  still  the  rent 
is  not  extinguished,  but  must  be  paid.  But  in  the  second  case  the 
continuance  of  the  rent  and  the  payment  of  if,  depend  entirely  upon 
the  right  of  the  grantee  to  the  future  enjoyment  of  the  land  under  the  . 
title  conveyed  to  him  by  the  grantor,  to  whom  and  whose  heirs  and 
assigns  the  rent  is  to  be  paid  ;  so  that  if  the  grantee  of  the  land,  his 
heirs  or  assigns  be  evicted  and  deprived  of  the  enjoyment  of  it  by 
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any  one  having  a  title  paramount,  the  rent  ceases  and  becomes  ex- 
tinct. And  in  this  respect  it  bears  a  strong  analogy  to  the  rent  in 
question ;  the  consideration  for  the  pnyment  whereof  may  be  said  to  be 
most  emphatically  the  enjoyment  which  the  plaintiff  had  of  the  lot, 
or  at  least  the  absolute  and  perfect  right  which  he  had  to  the  enjoy- 
ment thereof  under  the  grant  originally  made  by  James  Hamilton. 
It  is  this  that  imposed  upon  him  the  obligation  to  pay  the  rent,  and 
gave  to  John  B.  Newman,  as  the  assignee  of  Hamilton,  a  correspond- 
ing right  to  demand  and  receive  it,  in  the  same  manner  as  if  it  had 
been  a  rent  service.  A  rent  charge,  on  account  of  ils  being  founded 
on  a  consideration  altogether  unconnected  with  the  enjoyment  of  the 
land  and  being  in  nowise  a  return  for  the  same,  but  made  a  charge 
upon  it,  was  not  favoured,  and  was  considered  as  against  common 
right.  GroujjuL-cents,  however,  in  Pennsylvania,  have  been  looked 
upon  very  differently.  They  have  been  regarded  rather  favourably, 
and  were  introduced  originally  with  a  view  to  encourage  and  pro- 
mote the  improvement  of  the  land  granted  whereon  the  rents  were 
reserved,  by  requiring  buildings  and  other  improvements  to  be  erected 
upon  it.  The  object  was  certainly  desirable,  and  I  think  it  will  not 
be  denied  that  it  has  been  attained  by  it.  The  great  success 
which  seems  to  have  attended  this  mode  of  procuring  the  improve- 
ment of  lands,  shows  its  peculiar  adaptation  to  promote  the  end  in- 
tended ;  and  instead  of  being  laid  aside  or  looked  on  with  disfavour, 
has  for  this  reason  been  greatly  extended  of  late.  Ground  rents  have 
never  been  considered  here  as  being  against  common  right,  or  as 
militating  against  any  principle  of  either  justice  or  sound  policy. 
Under  this  view  I  am  totally  unable  to  discover  any  reason  why 
they  should  be  placed  on  the  same  footing  here,  that  rent  charges 
are  in  England.  And  although  it  has  been  decided  in  England  in 
the  cases  of  Lindonv.  Collins,  Willes's  Rep.  429,  and  Bulfit  v.  Clarke, 
4  Bos.  fy  Pull.  56,  that  a  rent  charge  is  not  embraced  by  the  terms 
of  the  22d  sect,  of  11  Geo.  2,  c.  19,  which  is  somewhat  similar  in  its 
terms  to  the  tenth  section  of  our  act  of  1772,  because  the  grantor  of 
the  rent,  who  was  the  party  bound  to  pay  it,  enjoyed  no  land  under  a 
grant  or  demise  from  the  grantee  who  was  to  receive  the  rent,  which 
seemed  to  be  requisite  in  order  to  bring  the  case  within  the  terms  of 
the  section  ;  yet  a  ground  rent  seems  to  come  very  fairly  within  its 
terms  ;  for  the  tenant  of  the  lot,  of  whom  the  rent  is  demanded  here, 
has  occupied  and  enjoyed  it  under  a  grant  from  one  under  whom  the 
party  demanding  the  rent  claims  as  assignee.  The  section  runs 
thus — "it  shall  and  may  be  lawful  for  all  defendants  in  replevin  to 
avow  and  make  conusance  generally  that  the  plaintiff  in  replevin, 
or  other  tenant  of  the  lands  and  tenements  whereon  the  distress  was 
made,  enjoyed  the  same  under  a  grant  or  demise  at  such  a  certain  rent 
or  service  during  the  lime  wherein  the  rent  or  service  distrained  for 
incurred,  which  rent  or  service  was  then  and  still  remains  due,  with- 
out further  setting  forth  the  grant,  tenure,  &c."  Now  although  the 
terms  of  this  section  may  not  literally  embrace  what  was  called  a 
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rent  charge  before  the  passage  of  the  statute  quid  emptores,  yet  it 
is  evident  that  ground  rents  may  well  be  included  in  the  terms  used  : 
and  as  the  evil  intended  to  be  remedied  was  quite  as  great  in  cases 
of  distress  for  them  as  for  any  other  rents  ;  we  ought,  therefore,  to 
conclude  that  they  were  intended  to  be  embraced.  Indeed  this  ought 
to  be  the  conclusion  unless  it  were  clear  that  they  were  intended  to 
be  excluded.  And  upon  this  principle  it  would  seem  that  the  statute 
of  11  Geo.  2,  c.  19,  has  been  held  in  some  of  its  provisions  to  extend 
to  a  rent  charge  as  well  as  other  rents.  For  instance  the  twenty- 
third  section,  which  authorizes  sheriffs  in  the  execution  of  writs  of 
replevin  founded  upon  distresses  for  rent,  to  take  bonds  with  sureties 
of  the  plaintiffs,  and  to  assign  the  same  to  the  defendants  in  cases 
where  the  plaintiffs  fail  to  prosecute  their  writs  successfully,  has  been 
decided  to  embrace  the  case  of  a  replevin  sued  out  for  goods  dis- 
trained on  account  of  a  rent  charge,  and  that  the  sheriff,  in  such 
case,  may  take  a  bond  and  assign  it  as  in  case  of  a  distress  for  any 
other  species  of  rent.  Short  v.  Hubbard,  2  Sing.  349  ;  9  Eng.  Com. 
Law  Rep.  429.  So  in  practice  the  first  section  of  the  act  of  1772, 
which  authorizes  the  sale  of  goods  distrained  for  rent,  has  ever  been 
considered  as  embracing  ground  rents. 

It  has  also  been  objected  that  the  title  produced  by  the  defendant 
on  the  trial,  showed  that  John  B.  Newman  was  merely  a  trustee, 
and  therefore  at  variance  with  the  allegation  contained  in  the  cog- 
nizance. Substantially,  the  allegation  in  the  cognizance  is,  that 
John  B.  Newman,  as  assignee,  not  meaning  necessarily  the  immediate 
assignee  of  James  Hamilton's  right  reserved  in  his  deed  of  grant,  to 
Thomas  Cookson  of  the  lot  of  ground,  was  entitled  to  demand  and 
receive  the  rent  therein  mentioned,  which  had  accrued  from  the 
enjoyment  of  the  lot  by  the  plaintiff  as  assignee  of  Cookson,  under 
the  deed  of  grant  from  Hamilton  to  him.  In  short,  that  John  B. 
Newman  was  legally  entitled  to  demand  and  receive  the  rent  as  it 
became  due;  and  if  not  paid,  had  a  right  to  distrain  for  it.  Now, 
although  John  B.  Newman,  by  the  terms  of  the  deed  of  the  26th  of 
August  1818,  would  be  considered  and  treated  in  equity  as  a  trustee, 
yet  at  law  he  must  be  considered  the  legal  owner  of  the  rent,  and  as 
having  a  right  to  receive  and  to  enforce  the  payment  thereof  to  him, 
when  due,  by  any  lawful  means  that  he  pleases  to  resort  to.  The 
rents  being  granted  to  him  in  fee  for  the  use  of  himself,  his  heirs  and 
assigns,  to  receive  the  same  in  trust  for  the  benefit  of  others  named 
in  the  deed,  the  statute  transferring  uses  into  possession  does  not 
operate  on  the  second  or  ulterior  use.  At  law  it  is  considered  repug- 
nant to  the  first  use,  which  is  in  favour  of  Newman  and  his  heirs ; 
and  it  is  in  equity  only  that  he  will  be  considered  a  trustee.  This 
second  use,  then,  not  being  executed  by  the  statute,  he  had  an  un- 
questionable right  to  distrain  for  the  rent :  so  that  in  a  legal  point  of 
view,  the  title  of  Newman  to  the  rent,  as  disclosed  by  the  evidence, 
accorded  perfectly  with  all  that  was  alleged  in  the  conusanoe.  We 
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therefore  think  that  the  counsel  for  the  plaintiff  have  failed  to  sustain 
their  first  point. 

As  to  the  second,  we  think  the  direction  given  by  the  district  court 
on  the  effect  of  the  action  of  partition,  and  the  judgment  therein,  was 
correct.  The  partition  was  intended  to  operate  upon  the  equitable 
interests  of  the  parties  concerned,  and  not  upon  the  legal  title  and 
rights  in  the  estate. 

In  regard  to  the  third  point  complained  of  as  error,  we  also  think 
that  the  instruction  of  the  judge  to  the  jury  was  perfectly  correct  in 
every  particular.  He  told  them,  that  if  they  believed  general  Cad- 
walader,  his  testimony  established,  most  clearly,  a  parol  authority 
given  by  Newman  to  the  defendant  to  make  the  distress;  and  that 
such  authority  was  all-sufficient.  In  this  he  is  fully  sustained  by 
Lamb  v.  Mills,  4  Mod.  378;  Trevillian  v.  Pine,  11  Mod.  112;  Man- 
by  v.  Long,  3  Lev.  107 ;  Br.,  Bailie,  pi.  2 ;  Ibid.  Traverse,  pi.  3 ;  1 
Bac.  Mr.,  Bailiff,  366  (C.);  Anonymous,  1  Salk.  191. 

As  to  the  fourth  matter  in  which  it  is  alleged  that  the  court  erred. 
It  is  wholly  immaterial  whether  his  honour  the  judge  be  correct  or 
not  in  his  construction  of  the  letter  of  attorney,  because  it  was  not 
necessary,  in  the  slightest  possible  degree,  for  the  defence  of  the  de- 
fendant. His  authority  to  make  the  distress  was  most  amply  and 
decisively  established  without  it,  by  the  testimony  of  general  Cad- 
walader,  which  went  to  the  jury  without  the  least  attempt  on  the 
part  of  the  plaintiff  to  disprove  it,  or  to  detract  from  its  credit  in  any 
way  whatever.  Hence  the  jury  were  bound  to  believe  it,  and  to 
give  to  it  legal  efficacy :  and  had  they  done  otherwise,  it  would  have 
been  the  duty  of  the  court  to  have  granted  a  new  trial. 

If,  however,  the  authority  of  the  defendant  to  make  the  distress 
for  the  whole  of  the  rent  due  from  the  plaintiff  had  not  been  thus 
established,  I  am  inclined  to  think  that  the  letter  of  attorney  would 
not  have  been  sufficient  to  authorize  it.  From  its  tenor  and  purport 
it  appears  to  have  been  given  for  the  purpose  of  enabling  the  defend- 
ant to  receive  and  collect  that  portion  only  of  the  rent  due  which 
was  coming  to  Louis  O'Bierne  and  wife,  and  not  that  coming  to  the 
other  cestuis  que  trust. 

The  question  embraced  in  the  fifth  point,  or  last  error  insisted  on 
in  the  argument,  presents  no  difficulty  whatever.  The  counsel  for 
the  plaintiff,  however,  for  the  purpose  of  sustaining  their  proposition 
in  relation  to  it,  have  referred  us  to  the  sixth  section  of  the  act  of  the 
3d  of  April  1804,  making  every  tenant  who  occupies  or  possesses 
lands  or  tenements  liable  to  pay  all  taxes  becoming  due  on  them 
during  his  occupancy  or  possession  ;  and  giving  him  a  right  to  reco- 
ver whatever  he  may  pay  in  discharge  thereof,  from  his  landlord,  by 
action  of  debt;  or  at  his  election  to  defalcate  the  same  from  the  pay- 
ment of  the  rent  due  to  his  landlord.  This  section  of  the  act  of  1804 
is  clearly  not  applicable  to  taxes  assessed  upon  ground  rents,  but  to 
taxes  assessed  upon  lands.  It  must  be  observed  that  they  are  made 
separate  and  distinct  subjects  of  taxation  by  the  eighth  section  of  the 
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act  of  the  llth  of  April  1799.  The  propriety  of  this  distinction  is 
obvious,  as  I  conceive,  because  they  are  separate  and  distinct  estates 
in  fee,  belonging  to  different  owners,  and  from  their  nature  cannot 
be  held  otherwise ;  for  the  instant  that  they  become  united  in  the 
same  person  as  owner  thereof,  the  ground  rent  is  thereby  merged 
and  extinguished.  Had  the  taxes  for  which  (he  plaintiff  claimed  a 
set-off  been  assessed  upon  the  ground  rent  in  question,  there  would 
have  been  some  colour  of  equity  in  his  claim.  But  that  was  not 
the  case ;  they  were  assessed  upon  the  land,  or  the  lot,  which 
was  his  own  property,  and  therefore  a  charge  ;  which,  according  to 
the  spirit  of  the  section  relied  on,  he  was  bound  to  pay  out  of  his 
own  pocket.  If  he  permitted  the  lot  to  be  valued  and  assessed  with- 
out making  it  known  that  he  held  it  subject  to  the  payment  of  the 
ground  rent,  the  fault,  if  any,  was  his  own,  and  he  must  therefore 
put  up  with  the  loss  attending  it;  he  cannot,  certainly,  on  that 
account,  claim  a  deduction  from  the  amount  of  the  ground  rent. 
There  is  no  ground,  however,  for  supposing  that  that  was  the  case ; 
on  the  contrary,  we  must  presume  that  it  was  lightly  done,  and  that 
he  got  credit  for  the  ground  rent  in  the  valuation  made  by  the  as- 
sessors of  the  lot  preparatory  to  its  being  assessed  as  his  property. 
But  admitting  that  the  assessors  neglected  to  take  an  account  of  the 
ground  rent,  as  they  were  required  by  the  eighth  section  of  the  act 
of  1799 ;  and  that  by  this  means  it  escaped  being  assessed  and  taxed ; 
still  it  furnishes  no  sufficient  reason  why  the  ground  rent  landlord 
should  bear  any  portion  of  the  taxes  assessed  upon  the  lot.  In  order 
to  charge  a  man  with  taxes,  it  must  appear  distinctly  by  the  assess- 
ment that  they  have  been  assessed  either  against  himself  or  his  pro- 
perty, except  in  the  case  of  tenants  at  will,  or  for  a  term  of  years, 
occupying  lands,  who  are  made  liable  to  pay  the  taxes  assessed  upon 
such  lands  in  the  first  instance,  subject  to  the  right  of  being  reim- 
bursed by  their  landlords. 

The  counsel  of  the  plaintiff  have  cited  in  support  of  their  propo- 
sition on  this  last  point,  the  cases  of  Brewster  v.  Kitchin,  1  Salk. 
195  ;  2  Salk.  615;  S.  C.,  1  Lord  Raym.  317  ;  Peart  t>.  Phipps,  4  Yeates 
386;  and  Sandwith  v.  Desilver,  1  Browne's  Rep.  221:  but  they  have 
no  direct  bearing  upon  it.  The  question  in  Brewster  v.  Kitchin, 
was  as  to  the  extent  of  a  covenant  made  by  the  tenant  of  the  land, 
for  paying  a  rent  charge  "  clear  of  any  taxes  on  the  land  or  said  rent," 
5  Mod.  369 ;  and  heldlhat  he  was  bound  to  pay  the  taxes  on  both, 
according  to  the  terms  of  his  covenant.  The  taxes  in  Peart  v.  Phipps 
were  taxes  assessed  upon  the  ground  rent  and  not.  upon  the  lot,  which 
the  grantee  of  the  lot  had  covenanted  to  pay  "clear  of  all  charges 
and  assessments  whatever;  and  ruled  that  by  the  terms  of  his  cove- 
nant he  was  bound  to  pay  them.  But  it  is  clear,  that  if  he  had  not 
bound  himself  by  his  covenant  to  pay  these  taxes,  the  owner  of 
the  ground  rent  would  have  been  liable  for  them.  The  question  in 
Sandwith  v.  Desilver  appears  to  have  been  nearly  the  same  with  that 
in  Peart  v.  Phipps,  and  to  have  been  decided  in  the  same  way. 

Judgment  affirmed. 
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Jenkins  against  Eichelberger. 

A  contract  by  a  merchant  to  deliver  hides  to  a  tanner,  to  be  charged  at  cost 
and  five  per  cent  commission,  and  interest  after  six  months,  and  when  tanned 
to  be  returned  to  the  merchant  to  be  sold  by  him,  and  out  of  the  proceeds  of 
the  sale  the  first  cost  and  five  per  cent  to  be  deducted,  and  the  balance  to  be 
paid  to  the  manufacturer,  is  such  a  sale  as  will  subject  the  hides  to  levy  and 
sale  as  the  property  of  the  manufacturer. 

The  law  will  allow  of  no  device  to  elude  the  principle  which  forbids  a  lien  to 
be  created  on  chattels  as  a  security  separate  from  the  possession. 

•_' 

ERROR  to  the  district  court  of  York  county. 

This  was  an  action  of  trover  by  Thomas  C.  Jenkins  against  Adam 
Eichelberger  and  others.  The  facts  were  these:  the  plaintiff,  who 
is  a  merchant  in  the  city  of  Baltimore,  delivered  to  James  Osborn 
a  quantity  of  hides  upon  the  following  terms.  "  The  hides  were  to 
be  charged  at  cost  and  five  per  cent  commission,  and  interest  after 
six  months,  and  when  tanned,  to  be  returned  to  the  plaintiff,  and  by 
him  sold,  and  out  of  the  proceeds  of  sale  the  plaintiff  to  deduct  the 
price  agreed  upon  for  the  hides  and  five  per  cent  commission  and  v 
guarantee  on  the  sale,  and  to  pay  the  balance  to  Osborn."  The 
hides  were  taken  to  Osborn's  yard  and  put  into  vats.  Judgments 
were  afterwards  obtained  against  Osborn,  and  executions  issued, 
upon  which  the  hides  were  levied  on  and  sold  by  the  defendant,  who 
was  the  sheriff.  The  other  defendants  were  the  judgment  creditors, 
who  had  indemnified  the  sheriff. 

The  court  (Durkee,  president)  charged  the  jury,  that  the  plaintiff 
was  not  entitled  to  recover;  and  a  verdict  and  judgment  were  ren- 
dered for  the  defendants. 

Lewis,  for  plaintiff  in  error,  contended,  that  the  contract  did  not 
vest  a  property  in  the  hides  in  the  manufacturer  ;  and  that  trover 
was  the  proper  form  of  action  ;  and  cited,  1  Chit.  PL  171. 

Evans,  contra,  cited,  2  Pick.  Rep.  122  ;  3  P\ck.  Rep.  255 ;  2  Stark. 
838 ;  2  Saund.  note  47,  b ;  4  Wash.  Rep.  387 ;  Putnam  v.  Wiley, 
8  Johns.  Rep.  432  ;  3  Fern.  302 ;  2  Am.  Com.  Law  Rep.  143  ;  Bac. 
./?&.,  tit.  Trespass,  C.,  pi.  2;  Jackson  v.  Martin,  10  Johns.  383;  3 
Pick.  55. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  important,  if  not  a  decisive  feature  of  the  case 
is,  that  the  hides  were  charged  at  cost,  with  five  per  cent  commis- 
sion, and  interest  after  six  months.  So  far  the  transaction  appears 
iv. — ^ 
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distinctly  in  the  garb  of  a  sale,  at  a  profit  of  five  per  cent  and  a 
credit  of  six  months.  The  plaintiff  would  doubtless  have  been  will- 
ing to  sell  without  stipulating  for  a  re-sale,  provided  the  purchaser 
had  substituted  cash  for  it,  or  satisfactory  security.  What  had  he 
principally  in  view1?  Undoubtedly  to  part  with  the  property  at  a 
given  profit ;  to  effect  which,  required  but  an  ordinary  sale  ;  and  the 
transaction  certainly  took  that  shape  in  the  first  instance,  the  ulterior 
arrangements  having  respect  but  to  security  for  the  price.  Annexed 
to  the  principal  contract  was  an  accessory  agreement  that  the  hides, 
when  tanned,  should  be  returned  to  the  plaimiff  and  re-sold  by  him; 
and  that  the  proceeds  should  be  paid  to  the  manufacturer,  "  the  price 
agreed  upon  for  the  hides,"  as  it  was  aptly  but  significantly  called, 
together  with  five  per  cent  for  commission  and  guarantee  being  first 
deducted.  Now,  what  was  the  purpose  of  all  this?  Not  to  give  the 
plaintiff  the  rise  of  the  market,  for  he  was  to  have  no  interest  in  it. 
If  it  were  any  thing  but  security  for  the  price  of  the  raw  material, 
what  was  it  7  Not  to  reserve  a  further  profit  in  the  shape  of  com- 
mission for  re-sale  and  guarantee  of  solvency,  for  that  was  ostensibly 
to  be  but  compensation  for  the  risk  and  trouble.  But  why  a  com- 
mission for  selling  the  plaintiff's  own  goods  ;  and  why  a  guarantee 
of  solvency  if  the  sale  were  not  on  account  of  the  party  to  be  secured 
by  it*?  The  very  provision  indicates  not  only  that  the  sale  was  to 
be  on  account  of  the  manufacturer,  but  that  it  would  otherwise  have 
been  at  his  risk.  It  will  scarce  be  thought  that  he  might  not  have 
entitled  himself  to  dispense  with  the  sale  by  payment  or  tender  of 
the  original  price.  Most  certainly  he  might  have  done  so  by  tender- 
ing enough  to  cover  the  additional  commission.  The  only  plausible 
objection  to  it  is  suggested  by  the  want  of  a  corresponding  stipula- 
tion on  the  part  of  the  manufacturer  to  make  good  the  difference, 
should  the  proceeds  of  the  manufactured  article  fall  below  the  price 
of  the  raw  material.  The  truth  seems  to  be  that  such  a  contingency 
was  not  anticipated,  for  its  occurrence  was  barely  within  the  range 
of  possibility.  A  depression  of  the  market  sufficient  to  counterbal- 
ance the  increase  of  value  from  the  labour  of  the  manufacturer,  was 
in  the  last  degree  improbable  ;  and  to  provide  for  it  would  have 
been  an  excess  of  caution.  The  hides  were  charged  as  in  the  ordi- 
nary case  of  a  sale ;  and  if  the  subsequent  proceeds  of  them  to  be 
put  to  the  manufacturer's  credit,  were  less  than  the  debit,  he  would, 
of  course,  have  remained  liable  for  the  difference  on  the  original  con- 
tract :  and  this  without  any  particular  stipulation  to  that  effect.  In 
the  ordinary  case  of  materials  worked  up  for  the  owner,  which  this 
is  erroneously  said  to  be,  the  artisan  has  a  fixed  price,  or  at  least  a 
quantum  meruit,  for  his  labour.  Not  so  where  what  is  more  properly 
a  profit  than  a  compensation  is  to  depend  on  the  product  of  a  sale; 
and  where,  if  he  be  not  essentially  the  owner  of  the  article,  it  is  not 
easy  to  comprehend  how  he  can  be  legitimately  affected  by  the  state 
of  the  market.  Can  we  shut  our  eyes  to  the  true  nature  of  the  trans- 
action so  as  not  to  see  that  it  was  in  substance  a  sale ;  and  that  the 
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re-sale  was  a  device  to  elude  the  wholesome  principle  of  the  common 
law,  which  forbids  a  lien  to  be  created  on  chattels  as  a  security 
separate  from  the  possession  1  There  is  no  reason  why  the  vendor 
of  the  raw  material  should  be  secured  to  the  detriment  of  the  public, 
or  in  preference  to  the  manufacturer ;  and  if  both  cannot  be  so,  the 
contract  must  be  construed  in  a  way  to  make  it  consist  with  rules  of 
policy  for  the  suppression  of  fraud,  by  uniting  the  ownership  to  the 
possession.  It  will  scarce  be  thought  that  the  vendor's  creditors  could 
have  deprived  the  manufacturer  of  the  fruit  of  his  labour  by  an  exe- 
cution. Yet  he  certainly  would  have  been  exposed  to  that  contin- 
gency, had  he  not  been  an  owner,  at  least  to  the  extent  of  the  in- 
creased value.  But  he  could  be  a  part  owner  only  on  the  basis  of  a 
partnership  resulting  from  an  agreement  to  furnish  raw  material 
on  the  one  side,  and  labour,  as  well  as  skill,  on  the  other,  the  profits 
being  ascertainable  and  divisible  in  definite  proportions,  by  means  of 
the  re-sale.  But  profits  are  contingent,  and  there  is  nothing  to  in- 
dicate that  the  prime  cost  and  commission  were  viewed  as  such,  or 
to  show  that  contingent  losses  were  to  be  borne  equally,  by  the 
material  and  labour  put  in  as  stock.  By  the  express  terms  of  the 
agreement,  the  price  of  the  hides  was  to  be  paid  out  of  the  proceeds 
of  the  re-sale,  in  the  first  place  ;  and  community  of  profit  and  loss  is 
a  primary  condition  of  the  contract  of  partnership.  But  to  declare 
the  manufacturer  a  partner,  would  equally  sustain  the  judgment,  as 
it  would  justify  the  execution.  But  it  is  impossible  to  see  how  the 
plaintiff  can  have  been  either  a  joint  or  separate  owner.  If  the 
effect  of  the  contract  were  even  doubtful,  the  construction  of  it 
would  be  influenced  by  considerations  of  policy.  To  tolerate  a  lien 
severed  from  the  possession  by  any  device  whatever,  would  be  preg- 
nant with  all  the  mischiefs  of  colourable  ownership ;  and  to  sanction 
it  at  the  expense  of  the  community,  could  be  justified  but  by  the 
accomplishment  of  more  important  objects  than  individual  accommo- 
dation. Policy  and  fair  dealing  require  the  courts  to  be  as  unsparing 
of  transactions,  whose  effect  is  to  impart  a  delusive  credit  or  protect 
the  property  of  debtors  from  their  creditors,  and  to  be  as  regardless 
of  devices  and  forms,  as  they  have  ever  been  of  transactions  prohi- 
bited by  the  statutes  of  usury.  The  resources  of  ingenuity  are  inex- 
haustible ;  and  to  give  entire  effect  to  principles  of  policy,  it  is  neces- 
sary to  look  at  substance  without  respect  to  form.  It  is  said  that 
this  species  of  transaction  is  so  prevalent,  that  an  immense  amount 
of  property  will  be  affected  by  our  decision.  So  much  the  more 
urgent  is  the  demand  for  its  suppression.  If  the  dealers  in  raw 
hides  themselves  cannot  trust  the  tanners,  they  certainly  cannot  ex- 
pect that  they  will  be  suffered  to  secure  the  benefit  of  their  custom 
by  means  which  may  induce  others  to  trust  them.  Such  were  the 
means  resorted  to  here ;  and  whether  the  form  of  the  action  were 
well  or  ill  chosen,  it  is  sufficient  for  the  purposes  of  the  judgment, 
that  the  attempt  to  cover  the  property  from  the  creditors  of  the  ven- 
dee, is  prohibited  by  policy  and  statute. 
Judgment  affirmed. 
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Nagle  against  Stroh. 

In  an  action  by  a  sheriff  on  a  bond  conditioned  for  the  delivery  of  property 
levied  upon  under  a  fieri  facias,  the  defendant  cannot  set  up  as  a  defence  that 
the  property  was  his,  and  not  that  of  the  defendant  in  the  execution. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

Jacob  Nagle,  sheriff,  by  virtue  of  a  fieri  facias,  at  the  suit  of  Jacob 
Frick  against  Jacob  Heft,  levied  upon  fifty  barrels  of  whiskey,  and 
other  personal  property  in  the  possession  of  the  defendant  in  the  exe- 
cution. When  the  levy  was  made,  notice  was  given  to  the  sheriff 
that  the  property  belonged  to  William  Stroh  ;  but  he  was  indemni- 
fied by  the  plaintiff,  and  disregarded  the  notice.  An  inventory  of  the 
goods  levied  on  was  made,  under  which  this  agreement  was  written. 

"  I  do  hereby  promise  and  agree  to  deliver  up  the  above  mentioned 
articles  and  goods  to  Jacob  Nagle,  sheriff,  at  any  time  when  de- 
manded ;  and,  in  default  thereof,  I  promise  to  pay  debt,  interest  and 
costs  in  the  above  mentioned  testatum  fieri  facias. 

"  WILLIAM  STROH." 

William  Stroh  refused  to  deliver  the  property  to  the  sheriff;  and 
this  action  was  brought  upon  the  above  agreement ;  to  which  the 
defendant  pleaded  "  payment  with  leave,  £c.  and  property  in  the 
defendant."  On  the  trial  of  the  cause,  the  defendant  offered  evi- 
dence to  establish  the  fact  that,  the  property  levied  on  and  mentioned 
in  his  agreement  was  really  his  own,  and  never  had  belonged  to 
Jacob  Heft,  as  whose  it  had  been  levied  upon.  This  evidence  was 
objected  to  by  the  plaintiff;  but  the  objection  was  overruled,  and 
exception  taken. 

Weidman  and  Foster,  for  plaintiff  in  error. 
Pearson  and  Kline,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — When  the  sheriff  has  duly  seized  goods,  under  a  writ 
of  fieri  facias,  he  has  such  a  special  property  in  them  as  to  enable 
him  to  maintain  trespass  or  trover  against  any  person  who  may  take 
them  out  of  his  possession.  And  this  remedy  is  necessary  for  the 
protection  of  the  sheriff;  for  he  is  answerable  to  the  plaintiff  for  the 
value  of  the  goods  taken  under  the  fieri  facias ;  and  the  defendant  is 
discharged  from  the  judgment,  and  all  further  execution,  if  the 
sheriff  has  taken  goods  to  the  amount  of  the  debt,  although  he  does 
not  satisfy  the  plaintiff.  Wilbram  v.  Snow,  2  Saund.  47  ;  Clark  v. 
Withers,  6  Mod.  292.  As  the  sheriff  is  bound  to  execute  the  writ 
at  his  peril ;  when  the  defendant  becomes  bankrupt,  and  his  assignees 
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claim  the  goods,  or  there  be  any  doubt  whether  or  not  the  goods  are 
liable  to  be  taken  on  a.  fieri  facias,  the  sheriff  should  immediately  ap- 
ply to  the  court  from  which  the  writ  issues  for  protection,  if  one  party 
will  not  give  him  a  sufficient  indemnity — otherwise,  by  seizing  the 
goods,  or  by  returningnuZ/a  bona,  he  may  subject  himself  to  an  action. 
And  wherever  the  property  in  goods  seized  on  a  fieri  facias  is  dis- 
puted, the  court  will,  on  the  suggestion  of  a  reasonable  doubt,  enlarge 
the  time  for  the  sheriff  to  make  his  return,  until  the  right  be  tried 
between  the  contending  parties,  or  until  one  of  them  has  given  a 
sufficient  indemnity  to  the  sheriff  or  his  officers.  Watson  on  Sheriff 
137,  141.  But  where,  as  here,  the  sheriff  has  received  an  indemnity, 
it  is  his  duty  to  proceed  and  sell ;  for  where,  in  such  a  case,  the 
sheriff  has  levied  upon  goods  in  the  defendant's  possession,  the  court 
will  not  stay  proceedings,  And  direct  an  issue  to  try  the  right  of  pro- 
perty, upon  an  allegation  that  the  goods  belong  to  a  third  person. 
Truman  &  Co.  t>.  Shetland,  1  Binn.  499.  A  neglect  or  refusal  to 
comply  would  subject  him  to  an  action,  to  which  an  allegation  that 
the  goods  belonged  to  a  third  person  would  be  no  defence  ;  for  it  was 
his  duty  to  comply  with  the  directions  of  his  writ,  and  trust  to  his 
indemnity.  Nor  is  the  owner  of  the  goods  without  remedy,  as  he 
may  bring  trespass  against  the  sheriff,  or  an  action  of  trover  against 
the  sheriff's  vendee.  The  defendant,  in  the  case  at  bar,  instead  of 
giving  an  indemnifying  bond  to  the  sheriff,  enters  into  an  instrument 
of  writing  in  the  nature  of  a  forthcoming  bond,  that  he  would  deliver 
the  articles  levied  to  the  sheriff  at  any  time  demanded,  or  pay 
the  debt  and  interest  on  the  testatum  fieri  facias.  This  suit  was 
brought  to  enforce  this  agreement ;  and  unless  it  can  be  sustained, 
the  loss  may  eventually  fall  on  the  sheriff,  a  consequence  manifestly 
against  the  truth  and  justice  of  the  case.  To  a  bond,  or  other  instru- 
ment of  writing,  given  under  the  circumstances,  and  for  the  purposes 
stated,  the  only  defence,  I  apprehend,  that  can  be  made,  is  perform- 
ance ;  or  that  the  defendant  was  induced  to  enter  into  the  contract 
by  the  fraudulent  misrepresentation  of  the  plaintiff.  It  is  not  alleged 
that  the  defendant  performed,  or  offered  to  perform,  his  contract,  or 
in  any  way  to  relieve  the  sheriff  from  his  legal  responsibility.  He 
pleads  payment  with  leave,  &c.,  and  property  in  himself.  It  is  un- 
necessary to  enter  into  a  critical  examination  of  the  pleas  proper  in 
an  action  of  assumpsit.  It  may,  however,  be  right  to  observe,  that 
in  Hamilton's  Executors  v.  Moore,  (which  received  a  most  attentive 
and  deliberate  examination,  but  which,  for  reasons  it  is  need- 
less to  explain,  was  never  reported)  the  supreme  court  at  Lancaster 
decided,  that  under  the  plea  of  payment  with  leave,  &c.,  in  assump- 
sit, nothing  could  be  given  in  evidence  except  a  direct  payment  and 
set-off;  but,  that  an  equitable  defence  could  not  be  made  in  such  a 
suit,  such  as  is  introduced  from  necessity  in  an  action  of  debt  or 
bond  or  other  instrument  of  writing  under  seal.  But  setting  aside 
the  form  of  the  plea,  it  seems  clear  that  evidence  that  the  property 
levied  on  was  the  property  of  the  defendant,  was  not  properly  ad- 
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missible  in  a  suit  on  an  express  agreement  to  deliver  up  the  property 
to  the  sheriff  on  demand.  This  transaction  is  not  difficult  of  expla- 
nation. After  the  sheriff  had  seized  the  goods,  it  was  his  duty  to 
remove  them  to  a  place  of  safe  custody,  or  in  some  other  way  to  secure 
them  until  they  could  be  sold:  for,  unless  they  were  forthcoming, 
the  sheriff,  as  has  been  seen,  would  be  liable  to  the  plaintiff  for  their 
value.  The  removal  of  the  goods  would,  of  course,  be  an  inconve- 
nience to  the  parties ;  and  to  avoid  this  necessity,  being  a  complete 
indemnity  to  the  sheriff,  this  instrument  of  writing  was  given.  But, 
it  is  said,  there  was  fraud  in  obtaining  the  paper  ;  and  this  allegation 
is  made  on  the  testimony  of  the  defendant  in  the  execution,  as  dis- 
closed in  the  paper  book.  But,  in  this  testimony,  I  do  not  perceive 
any  tincture  of  fraud  or  imposition  on  the  part  of  the  sheriff;  but 
merely  a  desire  of  an  indemnity  against  loss  from  suffering  the  goods 
to  remain  in  the  custody  of  Heft.  It  was  of  no  consequence  to  the 
sheriff  who  was  the  bail,  whether  Christ  or  Stroh,  provided  the  bail 
was  of  sufficient  ability  to  pay,  in  case  of  default  in  complying  with 
the  conditions  of  the  bond.  The  sheriff  said  nothing  to  Stroh  that 
was  not  strictly  true  ;  for  it  is  plain  that  Stroh  could  not  be  injured 
by  the  transaction  if  he  complied  with  his  engagement  to  deliver  the 
goods  on  the  demand  of  the  sheriff.  He  was  in  no  worse  situation 
than  he  would  have  been  if  any  other  person  had  been  bail,  as  he 
has  every  remedy  preserved  to  him  which  he  would  otherwise  have 
had.  The  remedy  of  an  action  of  trespass  against  the  sheriff,  or 
of  trover  against  the  sheriff's  vendee,  would  have  been  still  open  to 
him. 
Judgment  reversed,  and  a  venire  de  now  awarded. 


Spruneberger  against  Dentler. 

An  agreement  to  pay  a  less  sum  of  money  and  to  deliver  goods,  in  discharge 
of  a  greater  sum  owing  and  payable,  must  be  fully  executed,  and  the  money 
and  goods  accepted  in  satisfaction  thereof;  otherwise  it  is  no  extinguishment 
of  the  original  debt.  Accord,  in  such  cases,  forms  no  bar  to  a  recovery  on  the 
original  cause  of  action,  and  cannot  be  pleaded  for  that  purpose. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt  for  a  legacy  under  the  will  of  Frede- 
rick Dentler  deceased,  by  Christiana  Spruneberger,  lately  Christiana 
Dentler,  against  the  executors  of  Frederick  Dentler  deceased,  with 
notice  to  John  Warner  and  others,  terre  tenants. 

The  legacy,  when  claimed,  amounted  to  about  170  dollars.  The 
defence  was,  that  an  agreement  had  been  made  between  Warner 
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the  terre  tenant,  whose  land  was  charged  with  the  payment  of 
this  legacy,  and  the  husband  of  the  plaintiff  in  his  lifetime,  by  which 
he  was  to  receive  40  dollars  and  a  watch  worth  about  10  dollars,  in 
full  satisfaction  of  the  legacy,  and  that  5  dollars  of  the  money  had 
been  paid.  The  proof  clearly  established  the  contract ;  and  the  only 
question  in  the  cause  was,  whether  in  law  it  was  a  good  defence  to 
the  plaintiff's  action'?  The  court  below  was  of  opinion  that  it  was 
a  bar  to  the  plaintiff's  recovery,  and  so  instructed  the  jury,  who  found 
accordingly. 

Jlyres  and  M'Clure,  for  plaintiff  in  error,  cited,  Hartman  v.  Low- 
del,  1  Rawle  279;  Stanwood  v.  Stanwood,  17  Mass.  Rep.  57;  2 
Mad.  Chan.  133. 

/.  A.  Fisher,  contra,  cited,  Hart  v.  Bohler,  15  Serg.  fy  Rawle  162. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  debt,  brought  in  the  court 
below,  to  recover  a  legacy  bequeathed  to  the  plaintiff  by  her  father, 
Frederick  Dentler,  in  his  last  will  and  testament.  The  legacy  be- 
ing in  amount  25  pounds  at  the  death  of  the  testator  in  1796,  was 
charged  upon  the  land  of  which  John  Warner,  one  of  the  defendants 
in  this  case,  afterwards  became  the  terre  tenant.  On  the  trial  of 
the  cause,  it  appeared  from  the  evidence,  that  in  September  1827, 
in  the  lifetime  of  Michael  Spruneberger  the  husband  of  the  plaintiff, 
who  died  before  the  bringing  of  this  suit,  he  agreed  with  Warner  to 
take  of  him  40  dollars,  and  a  watch  worth"  about  10  dollars,  in  full 
of  his  wife's  legacy  charged  on  the  land  of  Warner.  Warner  offered 
5  dollars  of  the  40,  at  the  time  of  the  agreement,  to  Spruneberger, 
who  refused  to  receive  them  himself;  but  told  Warner  to  give  them 
to  his  wife,  the  plaintiff,  who  was  present,  and  he  did  so.  Warner 
proposed  paying  the  whole  of  the  40  dollars  and  giving  the  watch 
then,  provided  Spruneberger  and  his  wife  would  execute  to  him  a 
release,  which  they  were  willing  to  do ;  but  not  being  able  to  get  a 
scrivener  to  draw  one,  the  execution  of  the  agreement  was  deferred 
by  consent  to  some  subsequent  time,  without  fixing  any  particular 
day,  when  they  were  to  meet  again,  for  the  purpose  of  carrying  the 
agreement  into  effect.  This  meeting,  however,  never  took  place. 
After  the  death  of  Michael  Spruneberger  the  husband,  Warner  ten- 
dered 35  dollars,  the  balance  of  the  40  dollars,  and  the  watch,  to  the 
plaintiff;  but  she  refused  to  receive  any  thing  less  than  the  balance 
of  the  whole  amount  of  the  legacy.  It  seemed  from  the  evidence, 
that  the  husband  was  very  intemperate,  never  sober  when  he  could 
get  enough  to  make  himself  drunk,  and  not  very  fit  to  do  business 
even  when  sober.  The  only  question  in  this  case  is:  was  the  agree- 
ment made  with  the  husband,  and  what  was  done  under  it,  sufficient 
to  bar  the  plaintiff  of  her  original  right  and  claim  to  the  legacy  ? 
The  amount  of  the  legacy  with  the  interest  thereon,  at  the  time  of 
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the  agreement,  was  upwards  of  170  dollars;  and  it  is  not  pretended 
but  that  the  land  was  an  ample  security  for  the  payment  of  this 
sum;  and  at  least  as  good,  if  not  better,  than  the  mere  personal  secu- 
rity of  Warner.  Then  the  40  dollars  and  the  watch  being  little  more 
than  one-fourth  the  amount  of  the  legacy,  it  is  difficult  to  discover 
any  consideration  sufficient  to  render  it  binding  upon  the  parties, 
and  to  give  it  the  effect  of  extinguishing  the  original  right  to  the 
legacy,  or  of  reducing  in  any  way  the  amount  thereof.  In  Cumber 
v.  Wane,  1  Stran.  426,  it  was  decided  that  the  acceptance  of  a  se- 
curity for  a  less  sum  could  not  be  pleaded  in  satisfaction  of  a  like 
security  for  a  greater.  And  this  is  fully  supported  by  the  authority 
of  Pinnell's  case,  5  Co.  117  ;  Co.  Litt.  212,  b ;  Adams  v.  Tapling,  4 
Mod.  89 ;  Tassall  v.  Shane,  Cro.  Eliz.  193  ;  and  followed  in  Heath- 
cote  v.  Crookshanks,  2  Term  Rep.  24.  And  accordingly  it  was  held 
afterwards  in  Fitch  v.  Sutton,  5  East  230,  that  the  acceptance  of  a 
less  sum  in  full  of  a  greater  then  due,  accompanied  by  a  promise  on 
the  part  of  a  debtor  to  pay  the  residue  when  able,  was  no  satisfac- 
tion of  the  debt.  But  had  the  agreement  set  up  as  a  bar  to  the 
plaintiff's  recovery  in  this  case,  been  fairly  made  with  the  husband, 
under  a  full  knowledge  of  the  amount  of  the  legacy  coming  to  his 
wife  at  the  time,  and  the  40  dollars  and  the  watch  been  delivered 
and  accepted  in  full  satisfaction  thereof,  I  am  inclined  to  think  that 
it  would  have  precluded  both  husband  and  wife,  for  ever  afterwards, 
from  claiming  or  recovering  any  thing  more  on  account  of  the  legacy. 
Co.  Litt.  212;  Pinnell's  case,  5  Co.  117;  Peyton's  case,  9  Co.  79. 
A  mere  agreement,  however,  to  pay  a  less  sum  of  money,  and  to 
give  goods  for  a  greater  sum  that  had  become  payable,  as  in  this 
case,  would  form  no  bar  to  the  plaintiff's  recovery  of  the  greater 
sum  ;  not  even  if  the  whole  of  the  less  sum  _of  money  promised 
had  been  paid,  and  the  party  had  at  all  times  been  ready  to  deliver 
the  goods.  And  in  Rayne  v.  Octon,  Cro.  Eliz.  305,  where  the  de- 
fendant being  indebted  to  the  plaintiff  in  the  sum  of  50  shillings, 
came  to  an  agreement  with  the  latter  to  pay  him  15  shillings  in 
money  and  the  residue  in  hats,  and  accordingly  paid  the  15  shillings, 
and  pleaded  that  he  was  always  ready  to  pay  the  residue  in  hats  ; 
it  was  adjudged  that  he  was  still  liable  to  pay  to  the  plaintiff  the 
residue  of  the  50  shillings  in  money,  and  that  the  agreement  was 
no  satisfaction  of  the  original  debt,  nor  bar  to  the  plaintiff's  recovery 
in  a  suit  founded  on  the  original  cause  of  action.  So  in  Peyton's 
case,  9  Co.  79,  it  was  considered  that  when  part  of  the  accord  had 
been  executed,  a  tender  of  the  residue  would  not  be  sufficient  to 
make  it  a  bar  to  the  action,  but  that  there  must  be  an  acceptance  in 
satisfaction.  Per  Eyre,  chief  justice,  in  Lynn  v.  Bruce,  2  H.  Black. 
Rep.  319.  It  seems  to  be  perfectly  well  settled  then,  that  an  agree- 
ment to  deliver  goods,  or  a  less  sum  of  money  and  goods,  for  the  resi- 
due, in  discharge  of  a  greater  sum  owing  and  payable,  must  be  fully 
executed,  and  the  goods,  or  money  and  goods,  accepted  of  in  satis- 
faction thereof ;  otherwise  ii  is  no  extinguishment  of  the  original 
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debt  or  demand.  Accord,  in  such  cases,  forms  no  bar  to  a  recovery 
on  the  original-cause  of  action,  and  cannot  be  pleaded  for  that  pur- 
pose. Allen  v.  Harris,  1  Lord  Raym.  122  ;  Young  v.  Rudd,  Id.  61. 
And  upon  the  same  principle  it  was  held,  in  Lynn  v.  Bruce,  2  H. 
Black.  Rep.  318,  that  an  action  could  not  be  maintained  by  a  cred- 
itor against  his  debtor  to  recover  a  composition  of  14  shillings  in  the 
pound  of  the  original  debt,  upon  an  agreement  to  accept  thereof  in 
satisfaction  of  the  debt;  because  the  agreement  was  not  binding  for 
want  of  a  sufficient  consideration.  An  acceptance  must,  therefore, 
be  averred  and  proved,  or  the  plaintiff  will  be  entitled  to  recover  ac- 
cording to  his  or  her  original  right,  whatever  it  may  be.  Paine  v. 
Masters,  1  Stran.  573.  So  that  had  the  husband  continued  to  live, 
in  this  case,  he  would  not  have  been  precluded  by  the  agreement 
from  maintaining  this  action  in  right  of  his  wife,  if  he  had  never 
accepted  the  watch  and  the  40  dollars.  If  the  husband,  then,  might 
have  sustained  it  in  right  of  his  wife,  I  am  unable  to  perceive  any 
good  reason  why  the  wife  would  not  have  the  right  to  maintain  it 
now,  since  his  death.  If  the  agreement  was  not  binding  on  him,  I 
think  it  is  clear  it  cannot  be  more  so  on  her.  The  agreement  being 
insufficient  to  change  the  original  rights  of  the  parties,  the  wife,  on 
the  death  of  the  husband,  succeeded  to  the  full  exercise  of  her  right 
to  the  legacy,  in  the  same  manner  as  if  the  agreement  had  never 
been  made,  and  she  had  never  been  married.  From  the  evidence  it 
cannot  even  be  pretended  that  the  husband  made  the  agreement 
with  any  view  to  prejudice  the  right  of  his  wife  to  the  legacy,  or  to 
prevent  it  from  coming  into  her  possession ;  because  he  refused  to 
receive  the  5  dollars  that  were  paid  on  it  into  his  own  possession, 
but  directed  them  to  be  given  to  his  wife.  He  never  exercised  any 
act  of  ownership  over  it  with  any  such  view,  or  that  can  be  consid- 
ered either  sufficient  to  reduce  it  into  his  own  possession,  or  to  divest 
his  wife  of  her  right  of  survivorship  to  it. 

The  errors  assigned  in  this  case  are  well  sustained.     The  judg- 
ment is  reversed,  and  a  venire  de  novo  awarded. 
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Schriver  against  Cobeau. 

"  I  give  unto  ray  nephew  the  interest  arising  from  one  share  of  five  per  cent 
state  stock  ;  and  when  the  principal  is  paid  off  by  law,  then  1  give  to  him  the 
principal  arising  from  such  share."  Held,  that  this  is  an  absolute  bequest  of 
the  stock,  which  may  be  disposed  of  by  the  administrator  of  the  legatee  at  any 
time. 

ERROR  to  the  common  pleas  of  York  county. 

This  action  was  by  Henry  Schriver  against  Jacob  A.  Fisher,  ad- 
ministrator of  Alexander  Cobeau. 

Dr  John  Spangler,  by  his  last  will  and  testament,  made  the  follow- 
ing bequest.  "  I  give  unto  my  nephew  Alexander  Cobeau  the  interest 
arising  from  one  share  of  five  per  cent  state  stock,  the  nominal  share 
being  1000  dollars ;  and  when  the  principal  is  paid  off  by  law,  then 
I  give  to  him  the  principal  arising  from  such  share."  Soon  after  the 
death  of  the  testator,  Alexander  Cobeau  died,  and  his  administrator, 
Jacob  A.  Fisher,  treated  the  above  bequest  as  an  absolute  one,  and 
sold  the  share  of  stock  to  Henry  Schriver,  the  plaintiff,  and  guaran- 
tied his  right  to  it.  In  order  to  test  the  right  to  the  share  of  stock, 
this  action  was  brought  by  Schriver  against  Fisher  on  the  warranty 
mentioned.  The  court  below  (Durkee,  president)  was  of  opinion 
that  both  the  principal  and  interest  of  the  legacy  were  absolutely 
vested  in  Alexander  Cobeau,  and  passed  by  the  assignment  of  the 
defendant  to  the  plaintiff;  and  therefore  rendered  a  judgment  for  the 
defendant. 

Barnitz,  for  plaintiff  in  error,  cited,  1  Roper  on  Leg.  171. 

Chapin,  contra,  cited,  4  Bac.  Jib.  395,  396,  404 ;  2  Bridg.  Eq. 
Dig.,  lit.  Legacy  Vested,  pi  412,  413,  426,  489. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  would  be  tedious  to  refer  to  the  numerous  autho- 
rities to  be  found  in  the  books  on  the  subject  of  vested  and  contin- 
gent legacies  payable  out  of  personal  estate.  It  is  sufficient  to  say, 
that  by  the  settled  construction  of  such  bequests  as  the  present,  as 
well  as  the  intent  appearing  on  the  face  of  this  will,  the  legacy  to 
the  plaintiff  was  vested.  In  the  commencement  of  the  clause,  the 
testator  gives  to  his  nephew,  Alexander  Cobeau,  "  the  interest  aris- 
ing from  one  share  of  five  per  cent  state  stock,  the  nominal  share 
being  1000  dollars,"  and  this  gift,  if  it  stood  alone,  would  convey  the 
whole  right  in  the  stock.  A  bequest  of  the  use  or  interest  of  a  thing 
is  considered  as  a  bequest  of  the  thing  itself.  Fonnereau  ».  Fonne- 
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reau,  3  Mk.  645;  1  Ves.  118  ;  S.  C.,  Fearne's  Cont.  Rem.  fy  Ex.  Dev. 
465,  and  cases  cited.  In  real  estate,  a  grant  of  the  profits  of  land 
conveys  the  land  itself.  Co.  Litl.  4,  b.  Is  the  gift  of  the  principal 
divested  by  the  direction  of  the  testator,  that  "  when  the  principal  is 
paid  off  by  law,  then  I  give  to  him  the  principal  arising  from  such 
share,"  the  legatee  having  died  before  that  event]  This  does  not 
seem  to  be  a  contingency  on  which  any  right  depends,  but  merely 
marks  out  the  time  when  the  principal  shall  be  received  in  lieu  of 
the  interest.  Before  that  time  the  testator  desired  to  transfer  the 
interest :  when  the  interest  could  no  longer  be  received,  the  principal 
was  to  come  in  its  place  :  the  only  reason  for  giving  first  the  one  and 
then  the  other,  being  the  nature  of  the  fund.  If  there  is  any  con- 
tingency at  all,  it  is  one  annexed  to  the  fund,  not  to  the  person  of  the 
legatee.  When  the  contingency  is  the  legatee's  attaining  a  certain 
age,  it  may  well  be  presumed  the  testator  intended  that  the  legatee 
should  enjoy  it  only  if  he  lived  to  a  certain  period,  when  he  would 
know  how  to  use  or  dispose  of  it.  So  where  it  depends  on  marriage. 
Even  there,  if  interest  is  given  to  the  legatee  in  the  mean  while,  it 
is  considered  as  a  circumstance  rebutting  the  presumption,  and  con- 
verting it  into  a  vested  legacy.  Looking  at  the  whole  clause,  it 
seems  plain  the  testator  meant  the  legatee  should  enjoy  the  corpus 
of  the  bequest  in  the  way  it  was  susceptible  of  profitable  enjoyment 
— the  interest  while  interest,  the  principal  when  principal.  A  differ- 
ent construction  would  deprive  the  children  of  the  legatee,  if  he  had 
any,  of  the  property,  in  the  event  of  the  parent's  dying  intestate  be- 
fore the  expiration  of  the  loan  without  disposing  of  his  right.  This, 
I  think,  the  testator  did  not  intend  ;  especially  as  in  his  legacies  to 
his  nieces,  Ellen,  Louisa  and  Maria,  he  carefully  excludes  their  own- 
ership, in  the  event  of  either  dying  before  her  share  should  be  paid 
off,  by  express  limitations  over  to  their  issue  and  surviving  sisters,  that 
it  might  not  be  disposed  of  by  a  husband.  The  same  kind  of  pro- 
vision is  made  as  to  his  niece  Mary,  to  whom  the  first  bequest  of 
1500  dollars  is  given.  But  in  the  gift  to  male  legatees,  his  nephews 
Alexander  and  John,  no  such  provision  exists.  And  if  he  had  con- 
templated its  falling  into  the  residue,  it  seems  to  me,  he  would  have 
said  so,  as  he  has  in  the  clause  disposing  of  the  bond  of  Jacob  Dritt. 
The  will  is  carefully  written,  and  apparently  composed  by  one  ac- 
quainted with  the  legal  signification  of  the  words  made  use  of. 
Judgment  affirmed. 


132  SUPREME  COURT  [Harrubwrg 


Snyder  against  Bowman. 

An  office  paper,  duly  authenticated,  needs  no  supplementary  proof  to  make  it 
official ;  and  if  it  be  not  authenticated,  it  cannot  be  helped  by  proof  that  it  is  in 
the  handwriting  of  one  who  was  an  office  clerk  at  the  time  of  which  it  bears  date. 

When  a  survey  is  found  in  the  office,  without  any  mark  or  other  evidence 
when  it  was  returned,  it  becomes  a  matter  of  fact  for  the  jury  to  determine  when 
it  was  returned;  and  it  is  error  in  the  court  to  give  a  legal  direction  on  the 
subject. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  by  Samuel  Snyder  against  Josiah 
Bowman.  The  plaintiff  claimed  under  an  application  in  the  name 
of  William  Stewart,  dated  in  1765,  upon  which  a  survey  had  been 
made  in  the  same  year  by  Bartram,  Galbraith,  D.  S.  In  order  to 
show  a  return  of  this  survey,  the  plaintiff  called  Jacob  Eyster,  Esq., 
a  clerk  in  the  surveyor-general's  office,  who  testified  as  follows: 
"I  find  two  surveys  returned  on  Stewart's  application;  one,  ninety 
acres  in  1808  or  1809,  by  M'Kee;  another,  purporting  to  be  returned 
by  B.  Galbraith,  which  I  found  in  the  patented  file,  enclosed  in  a 
survey  by  M'Kee :  it  should  have  been  in  the  unpatented  file.  I 
have  searched  from  the  date  of  the  survey,  1765,  down  to  1808  or 
1809,  and  could  find  no  evidence  of  its  return."  [A  copy  of  Stewart's 
survey,  certified  in  1796,  shown  to  the  witness.]  "This  appears  to 
have  been  made  in  the  surveyor-general's  office.  Broadhead  was 
surveyor-general  in  1796,  and  Parker,  who  signed  the  paper,  was  his 
clerk.  No  mark  on  this,  Stewart's,  survey  by  Galbraith  of  its  accept- 
ance :  before  1800  it  was  not  the  practice  to  mark  the  acceptance ; 
since  that  it  is."  The  plaintiff  then  offered  the  paper  in  evidence, 
to  which  the  defendant  objected,  and  the  evidence  was  rejected,  and 
the  plaintiff  took  exception.  The  defendant  claimed  title  under  a 
warrant  to  Isaac  Ferree  the  26th  of  July  1774,  and  a  patent  to  him 
dated  the  19th  of  April  1803  ;  and  the  defendant  offered  in  evidence 
the  draft  of  a  survey  made  of  the  lands  adjoining  the  land  in  dispute, 
which  was  an  official  paper  in  the  handwriting  of  B.  Galbraith,  D.  S. 
The  plaintiff  objected,  and  the  objection  was  overruled,  and  the  evi- 
dence given,  and  exception  taken.  In  answer  to  a  point  put  by  the 
plaintiff's  counsel  to  the  court,  on  the  subject  of  the  return  of  survey, 
on  the  warrant  to  Stewart,  the  court  thus  instructed  the  jury: 

"  In  order  to  establish  a  title  under  an  application,  the  owner  of  it 
should  show  that  he  used  due  diligence  to  have  a  survey  made  and 
returned  to  the  surveyor-general  within  a  reasonable  time.  The 
question  here  is,  when  was  the  survey  made  by  Bartram  Galbraith, 
on  the  application  of  Stewart,  returned  ?  Plaintiff  says  there  is  evi- 
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dence  of  its  having  been  returned  within  six  months  from  the  date 
of  the  survey,  or,  at  all  events,  before  the  year  1800;  because  the 
draft  of  the  survey  has  been  found  in  the  surveyor-general's  office, 
without  any  indorsement  of  the  time  when  it  was  brought  there ;  and 
that  the  practice  has  been,  since  1800,  to  indorse  on  the  drafts  the 
time  when  they  were  brought  to  the  office.  General  Eyster,  the 
chief  clerk  of  the  surveyor-general,  says,  this  survey  by  B.  Galbraith 
was  found  enclosed  in  the  draft  of  a  survey  by  M'Kee,  D.  S.,  of  part 
of  the  same  land,  made  in  1809,  in  the  files  of  patented  surveys,  with- 
out any  indorsement  of  the  time  when  it  was  brought  to  the  office : 
that  he  has  searched  among  the  charges  against  B.  Galbraith,  D.  S., 
from  the  date  of  this  survey  by  him  till  1809,  and  could  find  no  trace 
of  its  return.  The  fact  of  its  being  found  in  the  surveyor-general's 
office  under  these  circumstances,  furnishes  no  evidence  from  which 
it  can  be  inferred  that  the  survey  of  B.  Galbraith  was  returned  within 
six  months  from  its  date,  or  that  it  was  returned  before  the  19th  of 
April  1803,  when  Ferree  obtained  his  patent.  The  delay  in  having 
the  survey  returned  until  Fence  obtained  his  patent,  is  too  great ; 
and  in  consequence  of  it  Ferree  would  obtain  a  preference  as  it  re- 
spects his  right  to  the  land." 

M'Clure,  for  plaintiff  in  error,  contended,  that  the  draft  of  the 
survey  of  adjoining  lands  should  not  have  been  received  in  evidence. 
Every  paper  found  in  the  district  surveyor's  office  is  not  to  be  deemed 
official:  Miller  v.  Carothers,  6  Serg.  fy  Rawle  221;  Farley  v.  Lenox, 
8  Serg.  fy  Rawle  392 ;  Lessee  of  Hubley  et  al.  «.  White  et  al.,  2 
Yeates  133.  Whether  the  survey  of  the  plaintiff  had  been  returned 
was  a  matter  of  fact  for  the  determination  of  the  jury;  but  the  court 
gave  a  binding  legal  direction  to  the  jury  on  that  subject. 

Fisher,  for  defendant  in  error.  The  authentication  of  an  official 
paper  cannot  be  aided  by  parol  evidence.  The  draft  of  the  adjoining 
surveys  represented  the  division  line  between  Ferree  and  Snyder, 
and,  therefore,  had  a  legitimate  bearing  on  the  question.  All  the 
evidence  on  the  subject  of  the  plaintiff's  return  of  survey  was  con- 
tained in  information  derived  from  the  surveyor-general's  office,  and 
the  court  was  right  in  saying  that  there  was  no  legal  evidence  of  its 
return. 

PER  CURIAM. — We  cannot  say  that  Bartram  Galbraith's  survey  of 
1778  was  altogether  irrelevant.  It  represents  the  division  line  be- 
tween Ferree  and  Snyder;  and  surveys  of  adjoining  tracts  are  fre- 
quently laid  before  the  jury :  it  may,  therefore,  have  had  a  legitimate 
bearing  on  the  point  in  issue. 

The  copy  of  Stewart's  survey,  signed  by  Parker,  was  properly  re- 
jected. If  it  were  duly  authenticated  according  to  the  forms  of  the 
office,  it  would  need  no  supplementary  proof  to  make  it  an  official 
paper ;  and  if  it  be  not,  it  certainly  cannot  be  helped  by  proof  that  it 
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is  in  the  handwriting  of  one  who  was  an  office  clerk  at  the  time  of 
which  it  bears  date.  Apart  from  official  authentication,  his  act  is 
no  better  than  his  unofficial  declaration,  which  is  entitled  to  no  cre- 
dence when  it  is  unsupported  by  a  judicial  oath. 

But  the  direction  is  not  to  be  sustained.  The  period  of  the  return 
of  Galbraith's  survey  on  Stewart's  location,  was  exclusively  for  the 
jury.  There  were  no  circumstances  to  raise  a  legal  presumption  of 
fact,  and  consequently  none  to  warrant  a  legal  direction.  If  the 
officer  were  bound  to  return  his  survey  in  a  reasonable  time,  the  usual 
presumption  of  performance  of  whatever  is  a  duty,  would  take  place 
in  the  first  instance ;  subject,  however,  to  be  rebutted  by  a  counter 
presumption,  if  there  were  circumstances  to  justify  it.  But  the 
period  of  return  did  not  depend  on  the  duty  of  the  officer,  who  was 
not  bound  to  move  in  the  matter  till  paid  his  fees ;  and  the  owner  of 
the  location  might  have  thought  fit  to  abandon  it:  there  was,  there- 
fore, no  legal  presumption  either  way;  and  the  presumption  of  a  fact 
from  a  fact  which  operates  by  its  natural  weight,  and  without  arti- 
ficial force  or  conventional  effect,  is  exclusively  for  the  jury.  What- 
ever, then,  may  have  been  the  natural  effect  of  the  absence  of  any 
trace  of  the  return  of  this  survey  in  the  charges  against  Bartrarn 
Galbraith  previous  to  1800,  since  when  it  has  been  the  practice  to 
note  the  period  of  return  on  the  back  of  the  draft,  it  is  certain  that 
the  fact  of  finding  the  survey  out  of  its  proper  place  in  the  office  was 
insufficient  to  produce  the  legal  effect  attributed  to  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Eisenbise  against  Eisenbise. 

All  assets  of  a  decedent's  estate  must  come  to  the  hands  of  his  personal  re- 
presentative :  a  payment  of  money  of  the  estate  to  any  one  else  is  a  mispay- 
ment,  and  it  may  be  recovered  back  from  the  person  who  received  it. 

THIS  is  a  writ  of  error  to  the  judges  of  the  court  of  common  pleas 
of  Mifflin  county;  where  W.  Shsener  and  Adolph  Shanefelter,  execu- 
tors of  Alexander  Eisenbise,  the  plaintiffs  in  error,  were  the  defendants, 
and  David  R.  Reynolds,  administrator  de  bonis  non  of  Christian  Eisen- 
bise deceased,  was  the  plaintiff.  The  action  was  brought  against  the 
plaintiffs  in  error  as  the  executors  of  Alexander  Eisenbise  deceased, 
for  the  purpose  of  recovering  1701  dollars  17  cents,  received  by  their 
testator  in  his  lifetime,  from  Henry  Kulp  and  Henry  Eisenbise,  ad- 
ministrators of  Samuel  Eisenbise  deceased  ;  in  discharge  of  a  debt 
owing  by  the  estate  of  Samuel  Eisenbise  to  the  estate  of  Christian 
Eisenbise.  The  evidence  of  the  money  having  been  received  was  a 
receipt  dated  the  4th  of  August  1827,  and  signed  by  Alexander 
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Eisenbise,  who  thereby  acknowledged  he  had  received  the  money, 
styling  himself  the  guardian  of  the  minor  children  of  Christian  Eis- 
enbise then  deceased.  On  the  trial  of  the  cause  it  appeared  that 
after  the  death  of  Christian  Eisenbise,  administration  of  his  estate  was 
first  committed  by  the  register  to  Samuel  Eisenbise,  who  was  in- 
debted at  the  time  by  a  single  bill,  in  which  Alexander  Eisenbise 
was  his  surety  to  Christian  Eisenbise  for  the  amount  of  the  money 
in  question.  That  Samuel  died  after  this  without  having  used  or 
applied  the  debt  thus  owing  by  him  in  his  administration  of  Chris- 
tian's estate ;  when  letters  of  administration  de  bonis  non  were  granted 
to  the  defendant  in  error  about  ten  months  or  more  before  the  date 
of  the  receipt  already  mentioned.  That  the  defendant  in  error  was 
not  consulted  about  paying  the  money  to  Alexander  Eisenbise  and 
gave  no  consent  to  it.  It  also  further  appeared  that  there  were  debts 
owing  by  Christian  Eisenbise  at  the  time  of  his  death,  which  still 
remained  unpaid  ;  and  that  excepting  the  money  in  question,  there 
were  no  assets  out  of  which  they  could  be  satisfied.  And  that  Alex- 
ander Eisenbise  had  never  paid  the  money  so  received  by  him,  or 
accounted  for  it  in  any  way  to  the  children  of  Christian  Eisenbise 
or  to  any  other  person  authorized  on  their  behalf  to  receive  it.  The 
court  below,  upon  the  evidence  being  closed,  left  it  to  the  jury  as  a 
matter  of  fact  to  be  decided  by  them,  whether  the  transaction,  as 
disclosed  by  the  evidence  between  the  administrators  of  Samuel 
Eisenbise  and  Alexander  Eisenbise,  was  not  a  contrivance  or  an 
arrangement  made  for  the  purpose  of  hindering,  if  not  altogether 
defeating,  the  creditors  of  Christian  Eisenbise  in  receiving  payment 
of  their  debts ;  and  if  so,  the  money  was  received  by  Alexander 
Eisenbise  mala  fide,  which  made  him  liable  to  pay  it  over  to  the 
plaintiff  below,  so  that  he  might  administer  it:  first,  in  paying  the 
creditors  of  (he  estate  ;  and  next  in  distributing  the  surplus,  if  any 
remained,  to  and  among  the  children  or  next  of  kin  of  Christian 
Eisenbise,  upon  their  giving  security  to  refund  it  in  case  it  should  be 
wanted  thereafter  to  pay  other  debts  made  to  appear  against  the 
estate. 

The  opinion  of  the  court  below  (Burnside,  president)  was  the 
subject  of  the  error  assigned. 

.#.  8.  Wilson  and  Potter,  for  plaintiff  in  error,  cited,  Irvine  v.  Han- 
lin,  10  Serg.  fy  Rawk  219;  Morris  t>.  Tarin,  1  Doll  147;  Rapalje 
v.  Emory,  2  Doll  54;  Lee  v.  Gibbons,  14  Serg.  fy  Rawle  111 ;  2 
Burrows  1005. 

Valentine  and  Benedict,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  counsel  for  the  defendants  below  excepted  to 
the  instruction  of  the  court  to  the  jury  ;  and  it  is  made  the  ground  of 
the  error  complained  of  here.  I  think,  however,  that  the  court  was 
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not  only  right  in  giving  such  direction,  but  that  they  might  have 
gone  further  and  have  told  them  that  the  plaintiff  below  was  entitled 
to  recover  the  money  claimed,  even  if  they  should  be  of  opinion  that 
there  was  no  fraud  actually  intended  to  be  committed  against  the 
rights  and  interests  of  the  creditors  of  Christian  Eisenbise.     For  it 
cannot  be  questioned  that  the  debt  owing  by  Samuel  Eisenbise  or 
his  estate  to  that  of  Christian  Eisenbise,  was  assets  out  of  which  the 
debts  of  the  latter  ought  to  have  been  paid  ;  and  that  for  this  pur- 
pose the  plaintiff  below,  and   he  alone,  after  he  became  the  ad- 
ministrator, was  entitled  to  it,  and  had  the  right  to  receive  it.    Sup- 
pose that  Samuel  Eisenbise,  instead  of  owing  this  debt  at  the  time 
of  his  death,  to  the  estate  of  Christian  Eisenbise,  had  been  in  the 
possession  of  goods  and  chattels  of  equal  value  belonging  to  the 
estate  of  the  latter;  and  his  administrators,  after  his  death,  had  de- 
livered them  over,  as  they  paid  the  money,  to  Alexander  Eisenbise 
as  guardian  of  the  minor  children  of  Christian  Eisenbise :  could  it  be 
pretended  that  the  plaintiff  below,  as  the  administrator  of  Christian 
Eisenbise,  would  not  be  entitled  to  demand  the  goods,  and,  if  not 
delivered  up  to  him,  to  recover  the  value  thereof1?     That  he  would 
have  a  right  to  pursue  and  obtain  the  goods  of  his  intestate  or  to  re- 
cover the  value  of  them  from  one  who  is  a  stranger  to  the  estate  in 
every  respect,  will  not,  I  presume,  be  questioned.    And  for  the  same 
reason  that  he  would  have  a  right  to  recover  them  from  such  stranger, 
he  would  be  entitled  to  recover  them  from  the  next  of  kin,  or  their 
guardian,  if  in  his  possession.    The  administrator  is  invested  with  the 
legal  title  to  all  the  assets  of  the  estate,  whether  they  consist  of  goods 
and  chattels  or  choses  in  action,  and  can  maintain  actions  in  his  own 
name  for  the  recovery  of  them,  of  whatsoever  kind  they  be.     And 
although  his  title  is  only  in  trust,  yet  the  trust  is  of  such  a  nature 
that  it  cannot  possibly  be  executed  by  him  without  his  having  com- 
plete capacity  to  reduce  all  the  assets  into  his  own  possession.    And 
hence  he  has  a  right  to  maintain  an  action  against  a  debtor  to  the 
estate,  and  to  recover  the  amount  of  the  debt  owing  by  him,  not- 
withstanding he  may  be  the  next  of  kin  to  the  intestate,  and  as  such 
entitled  to  recover  it  back  again  from  the  administrator,  after  one 
year  shall  have  run  from  the  date  of  his  letters  of  administration,  in 
the  event  of  there  being  other  assets  sufficient  to  pay  all  the  debts 
against  the  estate.     It  is  the  duty  of  the  administrator,  as  soon  as 
he  shall  have  taken  upon  himself  the  execution  of  the  office,  to  col- 
lect and  possess  himself  of  all  the  assets',  so  that  he  may  be  enabled 
to  meet  the  payment  of  the  debts  against  the  estate  as  they  shall  be 
presented.     He  would  certainly  be  delinquent  in  the  discharge  of 
his  duty,  if  he  were  to  wait  until  the  claims  against  the  estate  shall 
have  been  all  presented,  and  the  aggregate  amount  thereof  first  as- 
certained, and  then,  and  not  before,  set  about  collecting  the  assets. 
Not  being  permitted  then  to  delay  collecting  the  assets  until  he  can 
first  ascertain  the  amount  of  the  debts,  the  whole  of  the  assets,  for 
aught  he  can  know,  may  be  wanted  for  paying  them  ;  and  hence  it 
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becomes  his  duty  to  collect  them  with  all  reasonable  diligence  ;  and 
to  enable  him  to  do  so  the  law  must  supply  him  with  the  means 
necessary  for  that  end.     The  next  of  kin  have  no  right  to  any  por- 
tion of  ihe  assets,  unless  they  exceed  the  amount  of  the  debts,  and 
then  only  to  the  surplus;  so  that  until  it  can  be  ascertained  whether 
there  is  a  surplus  or  not,  and  if  any,  what  the  amount  thereof  is,  it 
is  impossible  to  admit  their  claim  or  right  to  any  part  of  the  assets. 
One  year  from  the  date  of  the  letters  of  administration  is  allowed  to 
the  administrator  for  paying  the  debts  against  the  estate,  and  for 
ascertaining  the  surplus  of  assets,  if  any.     But  still,  should  there 
appear  to  be  a  surplus  even  at  the  end  of  the  year,  the  next  of  kin 
are  not  entitled  to  demand  and   receive  it  until  they  shall   have 
either  given  or  tendered  security  to  the  administrator  to  secure  the 
return  of  it  again  to  him,  for  the  purpose  of  paying  any  other  debts 
made  to  appear  thereafter  against  the  estate.     Having  shown  that 
the  children  or  next  of  kin  of  the  deceased  can  have  no  right  to  any 
portion  of  the  assets,  excepting  to  the  surplus,  if  any,  which  shall 
remain  at  the  end  of  the  year  after  paying  all  the  debts  then  made 
known;  and  that  before  they  can  receive  such  surplus  they  must 
give  security  for  refunding  it,  if  required,  to  pay  any  other  debts 
which  shall  thereafter  be  shown  to  exist  against  the  estate:  it  neces- 
sarily follows  that  the  next  of  kin  have  no  right  to  interfere  with  the 
assets  in  any  way  whatever  without  the  consent  of  the  administrator, 
that  might  affect  the  rights  of  creditors  of  the  estate  by  depriving 
them  of  that  security  which  the  law  has  put  it  in  the  power  of  the 
administrator  to  take  in  their  behalf  as  well  his  own.     Debts,  then, 
which  are  due  to  a  person  at  the  time  of  his  death  being  assets,  as 
well  as  his  goods  and  chattels,  for  the  payment  of  his  debts,  the  ne- 
cessary consequence  is,  that  the  administrator  ought  to  have  the  same 
right  to  follow  and  recover  the  money  which  is  the  fruit  of  a  debt 
owing  to  the  estate  of  his  intestate  from   any  one  who  has  received 
it  without  his  consent,  that  he  has  to  pursue  the  goods  and  chattels 
of  the  intestate,  and  to  recover  them  or  their  value  from  any  person 
whomsoever  that  has  the  possession  of  them  and  withholds  them 
against  his  consent.    In  the  latter  case  his  right  to  recover  the  goods 
or  their  value  cannot  be  questioned.     Even  a  creditor,  whose  claim 
must  always  be  preferred  to  that  of  the  children  or  next  of  kin  of  the 
deceased,   cannot  take  possession  of  the  goods  for  the  purpose  of 
either  securing  or  paying  himself  the  debt  due  to  him  :  nor  can  he, 
after  having  obtained  the  possession  of  them,  withhold  it  from  the 
administrator  under  such  a  pretence,  unless  the  possession  were  ob- 
tained for  lhat  purpose  by  the  agreement  of  the  deceased  himself  in  his 
lifetime,  or  by  that  of  the  administrator  after  his  death  ;  because  to 
permit  creditors  to  do  so  would  inevitably  produce  a  scramble  in 
many  cases,  attended  with  great  disorder  and  confusion;  perhaps 
violence  occasionally  ;  besides  defeating  the  order  prescribed  by  law 
for  the  payment  of  the  debts.     So,  for  the  same  reason,  creditors  are 
not  permitted  to  collect  the  debts  owing  to  their  deceased  debtors  at 
iv. — s 
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the  time  of  their  respective  deaths,  in  order  to  pay  themselves  or  to 
gain  any  advantage  from  doing  so,  without  the  authority  of  the  ad- 
ministrators. And  were  a  creditor  to  prevail  on  a  debtor  to  his  de- 
ceased debtor  to  pay  him  the  debt,  that  he  might  pay  the  one  coming 
to  himself  with  it,  the  administrator  of  his  debtor  would  have  a  right 
to  recover  the  money  so  received  from  him ;  for  unless  he  could  do  so,  it 
would  happen  occasionally  that  he  would  be  unable  to  obtain  pay- 
ment of  the  same  debt  a  second  time  from  one  who  had  given  all  he 
was  worth  in  payment  of  it  the  first  time,  and  thus  the  legal  appro- 
priation of  the  assets  belonging  to  the  estate  might  be  defeated.  It 
is  obviously  against  the  policy  of  the  law  to  permit  such  practices 
to  avail  any  thing.  But  in  the  case  before  us  it  would  still  be  much 
more  glaringly  wrong  to  permit  Alexander  Eisenbise,  or  his  repre- 
sentatives, to  retain  the  money  received  by  him.  He  had  not  the 
shadow  of  right  or  claim  to  it;  not  even  as  guardian,  seeing  the  debts 
against  the  estate  of  Christian  Eisenbise  could  not  be  paid  without 
it.  Having  no  right  or  claim  to  receive  it  from  any  source  whatever; 
and  having  received  it  to  the  prejudice  of  those  whose  just  claims 
ought  to  have  been  paid  with  it,  it  would  be  against  equity  and  good 
conscience  to  permit  him  or  his  representatives  to  retain  it.  It  is 
money  which  the  plaintiffs  in  error  ought  ex  &quo  et  bono  to  pay  out 
of  the  estate  of  Alexander  Eisenbise  in  their  hands,  to  the  defendant 
in  error,  who  upon  receiving  it  will  be  bound  to  administer  it  ac- 
cording to  law  ;  and  if  there  should  happen  to  be  a  surplus  of  assets 
in  his  hands  after  paying  all  the  debts  against  his  intestate,  the 
children  will  be  entitled  to  receive  it  upon  giving  the  requisite  secu- 
rity, so  that  by  this  course  justice  will  be  done  to  all  concerned. 
Judgment  affirmed. 


Zerbe  against  Schall. 

Negligence  respecting  a  return  of  survey,  when  the  fees  are  not  paid,  is  im- 
putable  to  the  owner ;  if  the  fees  have  been  paid,  it  is  imputable,  in  the  first  in- 
stance, to  the  deputy  surveyor ;  but  if  no  return  be  made  for  twenty-nine  years, 
the  negligence  shall  be  imputed  to  the  owner,  whose  title  tinder  it  will  be  de- 
feated by  a  subsequent  improver. 

ERROR  to  Schuylkill  county. 

This  was  an  action  of  ejectment  by  John  Schall  and  Frederick 
Lauderbrun  against  Peter  Zerbe,  for  three  hundred  and  twenty-two 
acres  of  land.  Plaintiffs  claim  under  an  improvement  made  on  the 
land  by  John  Adams,  commenced  in  the  year  1800,  whose  title 
was  vested  in  the  plaintiffs,  who  had  obtained  a  patent  for  the  land 
in  1828.  Henry  Zimmerman  was  in  possession  of  the  land  in  1830, 
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as  the  tenant  of  the  plaintiffs,  and  he  gave  up  the  possession  to  the 
defendant,  Peter  Zerbe,  against  whom  the  ejectment  was  brought. 

The  defendant,  Peter  Zerbe,  claimed  the  land  upon  an  applica- 
tion in  the  name  of  Peter  Kreitzer,  dated  the  8th  of  April  1767,  upon 
which  a  survey  was  regularly  made,  the  same  year,  by  William 
Scull,  the  deputy  surveyor,  and  well  marked  on  the  ground,  and  his 
fees  paid;  but  the  survey  was  never  returned  by  him,  and  was  found 
in  the  deputy  surveyor's  office.  20th  of  May  1778,  deed  of  Peter 
Kreitzer  to  P.  Fey  :  19th  of  October  1779,  P.  Fey  to  C.  Baity:  10th 
of  March  1783,  C.  Baity  to  J.  Shaffer:  22d  of  February  1812,  J. 
Shaffer  to  Jacob  Shaffer  :  17th  of  August  1813,  re-survey  by  James 
M'Farland,  deputy  surveyor,  for  George  Bretzius:  23d  of  May 
1814,  deed  of  Jacob  Shaffer  to  George  Bretzius  :  4th  of  July  1814, 
survey  of  James  M'Farland  returned  and  accepted  in  the  land  office  : 
15th  of  March  1830,  deed  of  the  heirs  of  George  Bretzius  to  John 
and  Peter  Zerbe. 

The  court  (Blythe,  president)  thus  charged  the  jury. 

"  Defendant  claims  under  an  application  by  Peter  Kreitzer,  dated 
the  8th  of  April  1767,  for  three  hundred  acres.  It  is  admitted  that 
a  survey  was  made  on  this  application,  on  the  land  in  question,  by 
Scull,  the  deputy  surveyor,  for  Peter  Kreitzer,  in  1767,  that  Kreitzer 
paid  Scull  his  surveying  fees  at  the  time  the  survey  was  made,  and 
Scull  promised  to  return  the  survey.  The  survey  was  not  returned 
until  1813,  when  James  M'Farland,  the  then  deputy  surveyor,  made 
what  he  calls  a  re-survey  on  this  application,  which  was  returned 
into  the  office  of  the  surveyor-general,  and  accepted  the  4th  of  July 
1814.  Defendant's  title  depends  on  the  law  arising  upon  these  facts. 
The  question  is,  has  the  application  of  Kreitzer  been  pursued  with 
due  diligence.  I  am  of  opinion  it  has  not,  and  so  state  it  as  matter 
of  law.  The  fault  in  not  returning  the  survey  was  first  in  the  de- 
puty surveyor,  and  the  owner  of  the  application  was  entitled  to  a 
reasonable  time  to  have  that  fault  corrected.  But  the  owner  was 
not  justified  in  lying  by  till  1813,  without  taking  any  further  step  in 
pursuit  of  his  application. 

"  If,  therefore,  in  the  mean  time,  Adams  acquired  a  right  to  the 
land  by  settlement,  his  claim  is  entitled  to  a  preference  over  the 
owner  of  the  application." 

Defendant  excepts  to  the  charge  of  the  court. 

Error  assigned. 

The  court  erred  in  charging  the  jury  that  the  defendant  was 
to  be  affected  with  the  negligence  of  the  deputy  surveyor  in  failing 
to  return  the  survey,  after  receiving  his  fees  for  so  doing,  and  before 
any  notice  of  his  negligence  or  neglect  having  been  traced  to  the 
owners  of  the  application. 

Bannan,  for  plaintiff  in  error,  cited,  Drinker  v.  Holliday,  2  Yeales 
88  ;  Meade  v.  Haymaker,  3  Yeates  67;  M'Kinzie  v.  Crow,  2  Binn. 
105  ;  Davis  v.  Keefer,  4  Binn.  161;  Boyles  v.  Kelly,  10  Serg.  <$• 
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Rawle  214;  Vickroy  v.  Shelley,  14  Serg.  fy  Rawle  377;  Chambers 
v.  Mifflin,  1  Penns.  Rep.  74;  Addleman  v.  Masterson,  1  Perms.  Rep. 
454  ;  Acre  et  al.  v.  Gilbert  et  al.,  3  Penns.  Rep.  299  ;  Petrie  v.  Clark, 
11  Serg.  #  Rawle  377;  Lilly  v.  Paschal,  2  Serg.  fy  Rawle  394. 

Leaser,  contra,  cited,  Brentlinger  v.  Hutchinson,  1  Watts  46  ; 
Star  v.  Bradford,  2  Penns.  Rep.  384. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  a  general  rule  that  the  owner  of  a  location 
shall  not  be  prejudiced  by  the  deputy's  negligence,  in  respect  to  re- 
turning the  survey;  but  the  omission  to  have  it  returned  shall  be 
imputed  to  the  owner,  where  he  has  not  paid  the  fees.  That  is  the 
extent  to  which  the  decisions  have  gone  ;  for  it  certainly  has  not 
been  determined,  that,  payment  of  fees  releases  him  from  further  at- 
tention to  his  title.  In  Star  v.  Bradford,  it  is  declared  to  be  the  busi- 
ness of  the  owner  not  only  to  have  a  survey  made,  but  also  to  have 
it  returned  ;  and  in  Addleman  v.  Masterson,  it  is  said,  that  payment 
of  fees  and  even  return  of  survey  are  but  facts  to  repel  a  presump- 
tion of  abandonment.  But  is  such  a  presumption,  when  raised  by 
twenty-nine  years  of  continued  inaction,  repelled  by  payment  alone? 
In  Lilly  v.  Pascal's  Executors,  it  was  said  by  Chief  Justice  Tilgh- 
man,  that  "  on  an  application  and  survey  no  money  was  paid,  and 
it  mijjht  very  well  happen  that  after  the  survey  it  might  be  evident 
that  the  land  was  taken  by  some  prior  right."  Might  it  not  so  ap- 
pear as  well  when  the  fees  were  paid  before  the  survey,  as  where 
they  were  not  1  "  No  doubt,"  continued  the  chief  justice,  "  this  has 
often  happened.  Many  abandonments  have  been  made  in  such 
cases,  nor  can  any  reason  be  assigned  against  them."  Now,  what 
is  a  subsequent  appropriator  to  think,  who,  at  the  end  of  twenty-nine 
years,  finds  marks  on  the  ground,  and  yet  no  survey  returned  ?  Cer- 
tainly, that  the  locatee  had  discovered  something  which  induced 
him  to  believe  his  title  unworthy  of  pursuit,  whether  the  survey  were 
paid  for  or  not ;  for  he  could  not  suppose  that  he  meant  to  hold  the 
state  bound  for  an  indefinite  time,  while  he  himself  was  at  liberty  to 
reject  the  land  or  to  retain  it :  or,  if  he  did  suppose  it,  he  would 
know  that  such  a  motive  is  itself  equivalent  to  abandonment.  The 
survey,  in  the  present  instance,  had  been  suffered  to  lie  dormant  in 
the  deputy's  office,  for  the  period  I  have  mentioned  ;  and  the  owner 
of  it  was  undoubtedly  chargeable  with  supineness.  The  same  de- 
gree of  attention  which  men  ordinarily  pay'  to  their  property,  would 
have  brought  him  to  a  knowledge  of  the  officer's  delinquency,  and 
imposed  on  him  the  duty  of  giving  notice  of  his  title  by  compelling 
the  return  to  be  made,  or  by  going  into  possession.  To  have  winked 
at  the  officer's  misconduct  would  have  implicated  him  in  the  conse- 
quences of  it.  He  may  not  have  been  aware  of  the  fact ;  but  his 
bare  inattention  may  have  operated  to  the  prejudice  of  others.  A 
due  respect  to  his  interest  ought  to  have  made  him  acquainted  with 
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the  state  of  his  title,  and  induced  him  to  have  the  official  notice  of  it 
perfected.  Having  been  guilty  of  laches,  therefore,  to  the  prejudice 
of  the  plaintiff,  who  entered  subsequently  as  an  improver,  and  with- 
out notice  of  any  prior  appropriation,  his  tide  under  the  location  and 
survey  wasjuslly  postponed. 
Judgment  affirmed. 


Lishy  against  O'Brien. 

A  promissory  note  of  a  third  person,  given  as  collateral  security  for  a  debt, 
may  be  sued,  and  the  amount  recovered  whenever  it  becomes  due,  without  first 
resorting  for  payment  to  the  original  debtor. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  by  O'Brien,  Dunbar  &  Co.  against  Jacob 
Lishy,  on  a  note  drawn  by  Jacob  Wilden,  Lewis  W.  Lishy  and  Jacob 
Lishy.  The  defendant  admitted  the  making  of  the  note,  and  gave 
in  evidence  this  receipt : 

"Received,  October  12th,  1833,  of  Messrs  Wilden  and  Lishy  a 
certain  promissory  note,  drawn  by  Jacob  Wilden,  Lewis  W.  Lishy 
and  Jacob  Lishy  at  one  year  from  the  1st  of  October  1833,  for  1914 
dollars  and  14  cents  for  value  received  ;  it  being  understood  that  the 
above  described  note  is  to  be  held  as  collateral  security  of  two  notes 
of  six  and  twelve  months  for  the  same  amount  drawn  by  Wilden 
and  Lishy. 

«  O'BRIEN,  DUNBAR  &  Co." 

The  firm  of  Wilden  and  Lishy  was  composed  of  Jacob  Wilden 
and  Lewis  W.  Lishy.  Upon  this  evidence  the  defendant  contended 
that  there  could  be  no  recovery  against  hirn until  the  plaintiffs  would 
first  resort  to  Wilden  and  Lishy,  the  original  debtors  :  but  the  court 
(Durkee,  president)  was  of  a  different  opinion,  and  permitted  the 
plaintiffs  to  recover. 

Hambly  and  Lewis,  for  plaintiff  in  error. 
Chapin,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plaintiff  in  error  endeavours  to  support  his 
defence  by  asserting,  in  the  first  place,  that  his  engagement  was  in 
nature  of  a  guarantee  as  ultimate  security  ;  and,  in  the  next  place, 
that  the  property  of  the  principals  must  in  such  case  be  exhausted 
before  suit  can  be  maintained  against  the  surety.  Without  express- 
ing any  opinion  on  the  last  of  these  propositions,  it  may  be  observed, 
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that  the  engagement  in  this  instance  is  not  a  guarantee  ;  but,  by 
the  express  agreement  of  the  parties,  was  given  and  received  as  a 
collateral  security  for  the  payment  of  the  note  of  Wilden  and  Lishy. 
That  is,  as  I  understand  it,  a  concurrent  security,  consisting  of  a 
promissory  note,  by  which  the  proinissors  engaged  to  pay,  without 
any  condition  or  contingency,  at  the  time  mentioned,  the  amount  of 
the  note  to  the  holder.     There  appears  to  be  no  reason  why  the 
debtor  should  not  comply  with  this  promise,  or  why  the  holder  is  not 
authorized  to  demand  and  receive  the  money  when  due.     The  ob- 
ject of  giving  a  collateral  security  is  to  furnish  another  fund  out  of 
which  the  principal  debt  may  be  paid  :  sometimes,  by  depositing 
goods,  or  stock  with  a  power  of  attorney,  or  notes  of  third  persons. 
The  holder  has  a  right  to  avail  himself  of  these  funds,  by  collecting 
the  money  on  choses  in  action,  when  due,  and  applying  it  to  the 
payment  of  his  debt ;  and  it  is  usual  for  the  creditor,  when  goods  or 
stock  are  deposited  as  collateral  security,  if  the  debt  is  not  paid  when 
due,  to  avail  himself  of  these  deposits  by  sale,  as  in  case  of  a  pledge. 
A  promissory  note  delivered  to  the  creditor  as  collateral  security  is 
his  ;  and,  if  not  paid  when  due,  he  may  sue  upon  it :  and  it  is  for 
the  interest  of  the  original  debtor  that  he  should  do  so  in  most  in- 
stances, otherwise  an  available  fund  might  be  lost.     The  creditor  is 
bound  to  account  with  his  debtor  for  the  proceeds  of  such  security, 
and  cannot  have  double  satisfaction  ;  but  he  may  avail  himself  of 
all  his  remedies  by  suit.    It  is  true  Jacob  Lishy  may,  in  his  relation  to 
Jacob  Wilden  and  Lewis  W.  Lishy,  be  merely  a  surety,  and  if  com- 
pelled to  pay  this  money  may  have  recourse  even  to  them  for  indem- 
nity.   But  the  plaintiff  received  the  note  merely  as  a  collateral  secu- 
rity ;  and  if  the  defendant  had  expressly  signed  the  principal  note  as 
surety,  it  would  not  exempt  him  from  immediate  liability.     A  surety 
is  equally  bound  with  the  principal  to  punctual  performance  when 
he  enters  into  an  engagement  for  the  absolute  payment  of  money  at  a 
future  day.     In  the  cases  that  have  occurred  in  our  courts  on  the  sub- 
ject of  collateral  security,  the  questions  have  been  whether  the  cre- 
ditor received  the  property  as  payment,  or  only  as  collateral  security  ; 
and  whether  parol  evidence  was  admissible  in  certain  cases.     Leas 
v.  James,  10  Serg.  fy  Rawle  307 ;  Hart  v.  Boiler,  15  Serg.  fy  Rawle 
162.     But,  I  believe,  it  has  never  been  doubted,  that  if  the  debtor 
delivers  to  his  creditor  a  promissory  note  of  another  for  the  payment 
of  a  sum  of  money  at  a  certain  day,  as  collateral  security  for  a  debt 
due  or  growing  due  by  the  debtor  to  the  creditor,  the  latter  is  enti- 
tled to  demand  the  contents  of  the  note  when  due  ;  and  to  sue  for  it 
if  unpaid  :  nor  has  it  been  considered  a  defence  to  the  promissor  for 
non-compliance  with  his  contract,  that  the  note  had  thus  been  trans- 
ferred.    As  to  such  promissor,  it  is  res  inter  alias  acta,  with  which  he 
has  nothing  to  do  ;  his  duty  is  to  fulfil  his  contract  by  paying  the 
legal  holder.     In  this  case  the  principal  debt  had  six  and  twelve 
months  to  run  ;  the  collateral  security  bore  the  same  date,  and  was 
payable  at  the  expiration  of  twelve  months.     By  this  arrangement 
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the  defendant  would  not  be  liable  except  on  the  failure  of  the  prin- 
cipal debtors  to  discharge  their  debts  according  to  their  undertaking  ; 
and,  in  that  event,  it  was  the  express  object  of  his  engagement  that 
he  should  be  bound  to  pay  the  note  to  which  he  was  a  party. 
Judgment  affirmed. 


Candler  against  Dinkle. 

"  I  give  and  bequeath  unto  C.  and  to  her  heirs  and  assigns,  all  my  personal 
estate  whatsoever ;  and  after  her  death,  if  so  much  of  my  personal  estate  shall 
be  left  as  will  make  up  300  pounds,  I  give  and  bequeath  to  D.,  and  to  his  heirs 
and  assigns  two-thirds  of  said  sum  ;  and  in  case  of  a  lesser  sum  than  the  said 
300  pounds,  two-thirds  thereof;  and  the  last  equal  third  part  of  the  said  300 
pounds,  or  less  sum,  I  give  and  bequeath  unto  K.  and  to  his  heirs  and  assigns." 
Held  to  be  a  vested  legacy  in  D.  and  K.,  which,  in  the  event  of  their  death  be- 
fore C.,  is  transmissible  to  their  personal  representatives. 

ERROR  to  the  district  court  of  York  county. 

This  was  an  action  of  debt  by  the  administrator  of  Peter  Dinkle, 
against  the  executor  of  Catherine  Candler,  to  recover  a  legacy  under 
the  will  of  David  Candler  deceased,  in  which  these  facts  appeared. 
David  Candler  made  his  will,  a  part  of  which  was  as  follows  : 

"  I  also  give  and  bequeath  unto  my  aforesaid  wife  Catherine,  and 
to  her  heirs  and  assigns,  all  my  personal  estate  whatsoever ;  and 
after  her  death,  if  so  much  of  my  personal  estate  shall  be  left  as  will 
make  up  300  pounds,  that  then  and  in  such  case,  I  give  and  be- 
queath unto  my  respected  brother-in-law  Peter  Dinkle,  and  to  his 
heirs  and  assigns,  two-thirds  of  the  said  sum  ;  and  in  case  of  a  lesser 
sum  than  the  said  300  pounds,  two-thirds  thereof;  and  the  last  equal 
third  sum  of  the  said  300  pounds,  or  less  sum,  I  give  and  bequeath 
unto  my  respected  friend  and  nephew  Peter  Kurtz,  and  to  his  heirs 
and  assigns.  And  lastly,  I  do  hereby  nominate  and  appoint,  &c." 

Peter  Dinkle  died,  leaving  Catherine  Candler  surviving  him;  and 
the  only  question  which  arose  in  the  cause  was,  whether  the  legacy 
to  Peter  Dinkle,  under  the  will  of  David  Candler,  was  vested  or  con- 
tingent. The  court  below  (Durkee,  president)  was  of  opinion,  that 
the  legacy  was  vested  ;  and  rendered  a  judgment  for  the  plaintiff. 

Barnitz,  for  plaintiff  in  error,  cited,  King  v.  Crawford,  17  Serg.  fy 
Rawle  118. 

Evans,  contra,  cited,  5  Ves.  509  ;  8  Com.  Dig.  503 ;  4  Bac.  Jib. 
394,  395,  396,  tit.  Legacy;  I  Ves.  207;  2  Jltk.  311  ;  1  Ves.  217. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Whether  this  is  a  lapsed  legacy  depends  on  a  dis- 
tinction now  firmly  engrafted  into  the  common  law,  but  introduced, 
as  is  said,  by  lord  Cowper,  upon  very  slender  reasons,  and  probably 
upon  no  other  but  a  constant  willingness  in  the  civil  law  to  stretch 
in  favour  of  a  particular  legatee  against  the  residuary  legatee,  who 
went  away  with  the  whole  surplus  of  the  personal  estate.  The  rule 
is  this:  if  a  legacy  be  given  to  one  generally,  to  be  paid,  or  payable 
at  the  age  of  twenty-one,  or  any  other  age,  and  the  legatee  die  be- 
fore that  age,  yet  this  is  such  an  interest  vested  in  the  legatee,  that 
it  shall  go  to  his  executor  or  administrator ;  for  it  is  debilum  inpre- 
senti,  though  solvendum  infuturo,  the  time  being  annexed  to  the  pay- 
ment, and  not  to  the  legacy  itself:  but  if  a  legacy  be  bequeathed  to 
one  at  twenty-one,  and  the  legatee  die  before  that  age,  the  legacy 
is  lapsed.  The  difficulty  arises  in  the  application  of  the  distinction. 
In  illustration  of  the  rule,  many  cases  have  been  ruled,  most  of  which 
are  collected  in  4  Bac.  Jlb.t  tit.  Legacies,  393 ;  and  some  of  which  are 
very  like  the  present. 

T.  C.  bequeathed  his  personal  property  to  his  wife,  for  her  life, 
and  gave  several  particular  legacies,  after  her  death  ;  and  then  de- 
clared that  the  residue,  at  her  decease,  and  after  the  legacies  paid, 
should  be  divided  between  his  relations  A,  B,  C,  D.  A  and  B  died 
in  the  lifetime  of  the  wife,  and  after  her  decease  the  administrator 
of  A  and  B  had  a  decree  for  their  shares ;  for,  by  lord  Talbot,  the 
time  of  payment  was  future,  but  her  right  to  the  legacies  vested 
upon  the  death  of  the  testator.  Corbet  v.  Palmer,  2  Equity  Cases 
tdb.,  tit.  Legacies. 

T.  S.  bequeathed  stock  to  A  for  life,  and  after  her  decease  to  B 
and  C,  in  equal  moieties  ;  and  in  case  of  the  death  of  either  in  the 
life  of  A,  the  whole  to  the  survivor  of  them  living  at  her  decease. 
Both  of  them  died  during  A's  life.  It  was  holden  they  took  a  vested 
interest  as  tenants  in  common,  subject  to  be  divested  only  on  the 
contingency  expressed ;  and  as  that  did  not  take  place,  the  repre- 
sentatives of  both  were  entitled.  Smithe  v.  Willard,  4  Bac.  Jib.  395. 

Bequest  to  A  of  interest  and  dividends  of  personal  property  for 
life,  and  then  to  be  equally  divided  among  his  three  children,  or  such 
of  them  as  shall  be  living  at  her  death.  The  children  all  died  in 
the  lifetime  of  the  tenant  for  life.  It  was  held  that  they  took  a  vest- 
ed interest,  transmissible  to  their  representatives.  2  Bridg.  Dig.  195. 

The  cases  cited  differ  from  this  in  one  particular  :  that  the  lega- 
cies are  not  given  to  Catherine,  the  wife  of  the  testator,  expressly 
for  life.  It  nevertheless  appears  to  be  his  intention  that  she  should 
have  the  uncontrolled  use  of  it  during  life ;  and  that  the  residue, 
after  these  purposes  were  answered,  should  go  over.  The  phrase- 
ology of  the  testator  then  and  in  such  case  does  not  denote  the  time 
when  the  legacy  shall  vest  in  interest,  but  in  possession,  and  be- 
came necessary,  from  the  uncertainty  of  the  amount  of  the  testator's 
personal  property,  or  the  impossibility  of  ascertaining  what  might 
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remain  after  administering  to  the  necessities  of  his  widow,  who  was 
the  principal  object  of  his  bounty.  She  was  to  use  and  enjoy  all 
his  personal  property  during  her  life,  without  stint  or  question;  the 
residue  only  was  to  go  over  to  Dinkle  and  Kurtz.  And  this  con- 
struction is  strengthened  by  the  clause  in  relation  to  Kurtz,  which 
is  an  immediate  bequest  to  him. 

A  doubt  has  been  suggested  by  the  case  of  Maddison  v.  Andrews, 
1  Ves.  57,  whether  this  legacy  was  vested  or  contingent.  A  vested 
legacy,  immediately,  on  the  death  of  the  testator,  attaches  as  a  debt 
upon  his  real  or  personal  estate  ;  whereas  a  contingent  legacy  does 
not  attach  upon  either  till  the  contingency  happens.  In  the  first 
case,  the  legacy  is  debitum  inprccsenti  solvendum  infuluro;  but  when 
the  legacy  is  merely  contingent,  non  constat,  whether  under  the  will 
the  fund  will  ever  be  charged  with  it.  Keily  v.  Marsh,  2  Bridg. 
187.  In  Maddison  t>.  Andrews  it  is  said,  that  a  legacy  to  be  paid  at 
a  future  day  is  vested,  but  not  where  the  sum  is  uncertain.  But  in 
that  case  the  uncertainty  arose  from  the  non  execution  of  a  power 
of  appointment  given  to  the  widow  of  the  testator,  and  for  that  rea- 
son was  held  such  an  uncertainty  as  would  prevent  any  interest 
from  vesting.  There  is  no  case,  says  Lord  Hard  wicke,  where  courts 
have  held  a  legacy,  or  interest  therein,  vested,  when  the  certainty  of 
the  sum  could  not  be  said  (as  it  could  not  be  in  the  case  of  Maddison 
v.  Andrews,  for  the  reason  stated)  at  the  death  of  the  father;  so  that 
it  was  contingent,  and  suspended  until  the  execution  of  the  power 
or  till  it  was  at  an  end.  The  mother,  to  whom  the  power  of  ap- 
pointment had  been  given  by  the  will,  not  having  executed  the 
power  given  by  the  husband,  the  legacy  to  the  daughter  was  held 
to  be  contingent,  and  not  vested.  Restrained  as  it  is  by  the  circum- 
stances of  the  case,  there  can  be  no  valid  objection  to  the  principle; 
but  in  this  case  there  is  no  such  contingency.  If  any  thing  remains 
at  the  death  of  Catherine,  the  residue  is  distributed  in  the  proportion 
of  two-thirds  to  Dinkle,  and  one-third  to  Kurtz;  not,  however,  to 
exceed  the  sum  of  300  pounds.  We  are  therefore  of  the  opinion 
that  this  was  an  executory  devise  of  all  the  personal  estate  to  Cathe- 
rine, with  a  vested  legacy  to  Dinkle  and  Kur)z,  and  as  such  trans- 
missible to  representatives,  of  the  residue  of  the  personal  estate  re- 
maining at  her  death,  not  exceeding  the  sum  of  300  pounds. 

Judgment  affirmed. 


. 


AUG  12  1892 

IV. — T 


146  SUPREME  COURT  [Harrisburg 


Congregation  against  Miles. 

A  vendee,  in  possession  by  articles  of  agreement,  against  whom  an  ejectment 
is  brought  to  compel  the  payment  of  the  purchase  money,  shall  not  be  permitted 
to  set  up  an  outstanding  title  in  a  third  person,  to  defeat  a  recovery  by  the 
vendor.  If  the  title  of  the  vendor  be  defective,  the  vendee  may  rescind  the 
contract,  but  he  must  restore  the  possession  of  the  land.  And  if  a  vendee  con- 
tinues in  possession  undisturbed  until  the  statute  of  limitation  has  made  the  title 
perfect,  he  cannot  then  resist  the  payment  of  the  purchase  money. 

WRIT  of  error  to  Susquehanna  county. 

This  was  an  ejectment  brought  to  recover  part  of  two  tracts 
of  land,  surveyed  on  two  warrants,  in  the  names  of  J.  Dunlap  and 
Susanna  Woodrow,  described  particularly  in  the  writ:  defence  was 
taken  for  one  hundred  and  nine  acres  and  one  hundred  and  nineteen 
perches,  also  specially  designated.  The  plaintiffs  gave  in  evidence 
the  warrants  to  John  Dunlap  and  to  Susanna  Woodrow,  each  for 
four  hundred  acres,  dated  the  22d  of  February  1785  ;  survey  on  each 
for  four  hundred  and  seven  and  a  half  acres  on  the  8th  of  October 
1785.  Deeds  poll  dated  the  7th  and  6th  of  May  1787,  from  John 
Dunlap  and  Susanna  Woodrow  to  John  Nicholson.  Receipt  to  John 
Nicholson  by  receiver-general  of  land  office  for  the  purchase  money 
on  the  above  two  warrants,  and  fifty-eight  other  warrants  of  the 
same  date.  They  also  gave  in  evidence  the  fifty-eight  other  warrants, 
and  returns  of  survey  on  each  of  them  made  on  different  days  in  the 
autumn  of  1785.  Also,  deeds  poll  from  the  several  warrantees  to 
John  Nicholson,  and  deed  (1788)  John  Nicholson  to  David  Jackson, 
in  trust  for  the  heirs  of  Doctor  Barnabas  Binney,  for  twenty-five  of 
the  sixty  tracts,  not  including  the  lands  in  question.  Also,  letters 
patent  incorporating  the  plaintiff,  dated  the  llth  of  January  1759. 
On  the  27th  of  January  1795,  mortgage  of  John  Nicholson  to  the 
plaintiff  for  the  thirty-five  tracts  not  sold  to  the  heirs  of  Doctor  Binney, 
for  securing  13,687  pounds,  10  shillings  and  6  pence.  The  plaintiff 
then  gave  in  evidence  the  exemplification  of  a  record,  from  Luzerne 
county,  of  a  scire  facias  on  this  mortgage  to  April  term  1800,  and 
judgment  thereon  the  2lst  of  November  1800  for  plaintiffs  for  13,687 
pounds,  10  shillings  and  6  pence,  and  interest  from  the  date  of  the 
mortgage.  In  1806  a  scire  facias  to  revive  this  judgment,  and  judg- 
ment on  it:  upon  which  a  levari  facias  issued  to  April  term  1806, 
which  was  returned,  "sold  two  tracts  in  the  names  of  Robert  Lyon 
and  Robert  King  to  Joshua  M.  Wallace,  for  142  dollars,  and  the  thirty- 
three  remaining  tracts  severally  to  plaintiffs:  amount  of  sale,  4336 
dollars  45  cents."  Three  deeds  of  James  Wheeler,  sheriff  of  Luzerne 
county,  to  the  purchaser.  On  the  3d  of  September  1805,  articles  of 
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agreement  were  entered  into  by  the  plaintiffs  with  J.  B.  Wallace. 
By  these  articles  the  plaintiffs  agreed  to  proceed  on  the  above-men- 
tioned mortgage  and  another  mortgage,  and  obtain  judgment  against 
the  heirs  of  John  Nicholson ;  and  to  sell  the  hands,  and  cause  them 
to  be  purchased  ;  and  then  agreed  to  sell  the  thirty-five  tracts  above 
mentioned  to  John  B.  Wallace  in  fee  :  J.  B.  Wallace  to  give  a  bond 
and  warrant  to  confess  judgment  for  28,526  dollars,  conditioned  to 
pay  14,262  dollars  50  cents  within  fifieen  years,  and  to  pay  the  inte- 
rest yearly  ;  and  further,  as  security  for  the  payment  of  said  debi,  to 
give  to  the  said  corporation  a  mortgage  on  such  real  property  in  Phi- 
ladelphia as  shall  be  satisfactory  to  them  ;  and  until  he  does  so,  no 
deed  to  be  given  to  him  for  the  lands.  Then  follows  provision  for 
the  case  of  interference  of  adverse  titles,  and  that  said  John  shall 
adjust  these,  or  try  the  rights,  and  to  have  an  abatement  in  the  price 
for  so  many  acres  as  may  be  lost.  A  schedule  was  annexed  speci- 
fying the  thirty-five  tracts.  The  10th  of  October  1807,  deed  of 
Joshua  M.  Wallace  to  J.  B.  Wallace  for  the  two  tracts  purchased  by 
him  at  sheriff's  sale.  The  plaintiffs  then  proved  the  execution  of,  and 
gave  in  evidence,  articles  of  agreement  dated  the  4th  of  December 
1811,  between  J.  B.  Wallace  by  his  attorney  Putnam  Catlin,  and 
Daniel  Cone  and  Joshua  Miles,  by  which  Wallace  agrees  to  sell,  and 
Cone  and  Miles  agree  to  purchase  one  hundred  and  sixty-three  acres, 
particularly  designated  :  deed  lobe  made  when  the  land  is  surveyed, 
and  actual  settlement  made  on  the  land :  the  purchasers  to  pay  3 
dollars  per  acre,  one-third  in  four  years,  one-third  in  five  years,  and 
one-third  in  six  years,  with  interest  on  the  whole  from  the  date;  and 
to  give  bond  and  mortgage  on  the  premises.  On  the  19th  of  June 
1817,  ihe  defendant  Miles,  and  other  purchasers  from  Wallace,  agreed 
withJ.  W.  Robison,  then  agent  of  Wallace,  to  give  up  their  contracts: 
stated  that  they  had  not  paid,  money  being  scarce  and  times  hard; 
and  agreed  to  purchase  at  5  dollars  per  acre,  payable  in  four  equal 
instalments.  Plaintiffs  then  gave  in  evidence  the  power  of  attorney 
of  J.  B.  Wallace  to  Putnam  Catlin,  dated  the  llth  of  May  1809, 
giving  him  power  to  sell  and  convey  lands  in  Luzerne  county  (this 
land  was  then  in  that  county):  and  also  a  deed  of  the  same,  by  his 
said  attorney  to  Joshua  Mile?,  for  sixteen  acres,  part  of  J.  Dunlap's, 
with  a  saw-mill  and  grist-mill  thereon  ;  consideration  350  dollars. 
This  is  part  of  the  land  contended  for  in  this  suit.  On  this  purchase 
the  proof  was  that  he  had  paid  about  40  dollars,  and  no  proof  of  any 
other  payment  on  either  purchase.  Plaintiffs  then  proved  that  John 
Nicholson  came  to  that  country  about  1792,  and  traced  the  line 
between  the  tracts  sold  to  Binney  and  the  others:  that  at  that  time 
John  Smith  and  John  Hutchison  were  living  on  the  tracts  in  the 
names  of  J.  Dunlap  and  Susanna  Woodrow,  under  John  Nicholson. 
In  a  few  years  Smith  moved  away,  and  his  improvements  went  into 
the  possession  of  Hutchison,  who  acknowledged  he  held  under 
Nicholson.  Some  time  afterwards,  Hutchison  sold  to  Page,  and  Page 
sold  to  Teuxbury,  who  sold  to  Joshua  Miles,  Sen.  The  whole  tracts 
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being  in  possession  of  his  father  under  the  plaintiff,  or  rather  origi- 
nally under  Nicholson,  whose  right  became  vested  in  the  plaintiffs, 
the  son  contracted  as  above  stated,  and  went  into  possession.  It  thus 
appeared  that  John  Nicholson  had  what  was  prima  facie  a  perfect 
legal  title:  that  he  also  was  in  possession  by  his  tenants:  that  he 
mortgaged  the  lands  to  the  plaintiffs  to  secure  the  payment  of  a  large 
sum  of  money  :  that  failing  to  pay  the  mortgage,  he  was  sued  :  that 
plaintiffs  became  the  purchasers,  and  contracted  to  sell  to  Wallace, 
who  went  to  the  lands  and  contracted  to  sell  to  defendant.  There 
was  no  evidence  that  Wallace  had  paid  any  thing  to  the  plaintiffs, 
or  that  the  defendant  paid  to  Wallace  or  plaintiff  any  more  than  40 
dollars.  Plaintiffs  stated  at  the  trial,  and  in  this  court,  that  they  only 
asked  a  verdict,  to  be  released  on  payment  of  1  dollar  per  acre  and 
interest,  according  to  the  contract  between  plaintiff  and  Wallace  : 
that  having  the  legal  estate  they  claimed  the  possession,  unless  the 
defendant  did  equity  by  paying  what  had  been  agreed  to  be  paid  to 
the  plaintiffs. 

Defendant  then  offered  to  prove  by  Mr  Catlin,  that  when  he  en- 
tered into  the  agreement  on  the  part  of  Wallace  with  the  defendant, 
he  and  defendant  both  thought  Wallace  had  a  good  title  to  the  land. 
That  he,  Catlin,  never  knew  that  Wallace  had  neither  paid  for  the 
land  or  got  a  deed  for  it,  until  about  1825 ;  nor  did  he  know  of  any 
other  objections  until  about  the  same  time.  He  also  proved,  that  in 
1792  John  Nicholson  was  shown  the  lines  of  survey  of  the  adverse 
title,  hereafter  mentioned :  and  he  said  the  owners  had  turned  tories, 
and  their  lands  had  been  confiscated ;  and  it  was  the  same  as  if  the 
rights  had  never  been  taken  out.  He  offered  to  prove  that  defendant 
had  made  large  and  valuable  improvements  since  his  purchase  ;  had 
re-built  the  mills,  &c.,  worth  now  above  5000  dollars;  and  to  show  a 
warrant  to  Benjamin  Chew,  dated  the  20th  of  August  1774,  for  three 
thousand  acres  on  the  waters  of  Meshappen  creek  ;  and  a  survey  of 
two  thousand  seven  hundred  and  eighty-six  acres  and  nineteen 
perches  in  September  1775.  Also,  a  deed  quinqueparlite,  signed  by 
Benjamin  Chew,  the  warrantee  above  named,  Andrew  Allen,  Samuel 
Meredith,  Ed  ward  Shipper),  Jun.,and  Joseph  Shippen,  Jun.,  declaring 
that  the  tract  above  named,  and  several  others,  in  all  thirty-six  thou- 
sand acres,  were  held  by  them  in  partnership.  That  a  certain 
Robert  Wilson  was  to  have  one-fourth  for  discovering  and  locating, 
and  the  remaining  three-fourths  were  to  be  divided  equally  among 
the  five.  This  is  dated  the  16th  of  October  1775.  Also,  the  act  of 
assembly  of  the  6th  of  March  1778,  attainting  Andrew  Allen,  with 
others,  of  high  treason,  and  forfeiting  his  lands  to  the  state  ;  and  the 
supplement  to  this  act,  passed  the  29th  of  April  1779.  Also,  the 
proceedings  of  the  supreme  executive  council, on  a  petition  of  Charles 
Stewart,  guardian  of  Robert  Wilson's  children,  praying  for  a  partition. 
The  appointment  of  John  Leekins,  surveyor-general,  David  Kennedy, 
secretary  of  the  land  office,  and  Francis  Johnson,  recorder-general,  to 
act  for  the  state  ;  and  their  report  showing  a  partition  agreed  on  by 
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all  but  Joseph  Shippen,  who  did  not  appear.  By  this  the  above 
tract  in  the  name  of  Benjamin  Chew  of  two  thousand  seven  hundred 
and  eighty-six  acres  and  nineteen  perches,  and  a  tract  on  warrant  to 
Andrew  Allen  of  three  thousand  and  eighty-seven  acres  and  thirty- 
nine  perches,  making  together  five  thousand  eight  hundred  and 
seventy-three  acres  and  fifty-eight  perches,  were  allotted  to  the  state; 
and  confirmation  of  this  report  by  the  supreme  executive  council. 
These  proceedings  are  from  the  1st  of  September  1789  to  the  9th  of 
October  1789.  Also,  30th  of  April  1787,  a  patent  from  the  common- 
wealth to  Samuel  Meredith  for  the  tract  in  the  name  of  Benjamin 
Chew,  above  mentioned;  and  a  conveyance  of  it  to  the  commonwealth 
on  the  10th  of  July  1800,  indorsed  on  the  patent,  and  filed  in  the 
proper  office.  Also,  that  the  other  partners  have  sold  the  parts  al- 
lotted to  them  by  the  said  partition,  to  individuals,  and  they  again  to 
others  in  small  tracts,  who  went  into  possession,  and  improved,  from 
thirty  to  forty  years  ago.  And  that  the  lands  on  which  defendant 
lives  are  inclosed  in  said  survey  for  Benjamin  Chew,  allotted  and 
conveyed  as  above  mentioned  to  the  state. 

To  all  this  evidence,  collectively,  and  to  each  part  of  it,  the  plain- 
tiff objected  ;  but  the  court  overruled  the  objections,  and  sealed  bills 
of  exception. 

Jessup  and  Conyngham,  for  plaintiffs  in  error. 
Greenough,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  court  overruled  all  the  objections  made  in  the 
court  below  to  the  admission  of  deeds  in  evidence,  and  several  bills 
of  exception  were  taken  ;  in  some  of  which  there  was  error,  such 
as  admitting  a  deed  to  be  read  on  proof  of  the  handwriting  of  one 
witness,  without  proof  that  the  other  witness  was  dead,  or  that  any 
inquiry  had  been  made  for  him.  I  pass  over  these,  because  I  sup- 
pose the  court  below  intended  to  have  the  main  and  great  question 
decided  by  this  court. 

Before  I  proceed  to  discuss  this  cause  it  may  be  proper  to  notice 
the  case  of  Bagley  v.  Wallace,  16  Serg.  fy  Rawle  245.  The  suit 
there  was  for  an  adjoining  tract  which  Wallace  had  purchased  from 
some  one  other  than  the  plaintiff.  He  had  shown  a  deed  for  the  land. 
It  was  common  in  this  state,  at  one  time,  to  give  leases  to  settlers  on 
wild  lands,  with  a  clause  giving  a  right  to  purchase.  However  it 
may  have  been,  Wallace  had  bought  out  the  person  in  possession, 
and  then  sold  to  one  Joseph  Miles,  who  died  in  possession ;  his  admin- 
istrators sold  all  his  right,  by  order  of  the  orphan's  court,  to  J.  W. 
Robison,  the  agent  of  Wallace,  who  exchanged  with  defendant, 
and  got  other  lands  for  it ;  and  for  the  balance  gave  a  mortgage  to 
Wallace,  on  which  suit,  was  brought.  In  that  case  the  defendant 
had  given  to  Wallace  another  tract  of  land,  with,  so  far  as  appeared, 
a  good  title,  and  had  got  a  bad  title,  and  given  a  mortgage  for  the 
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balance.  In  the  case  before  us  the  defendant  has  not  yet  given 
any  thing.  In  that  case  this  court  did  not  investigate  every  point  so 
fully  as  might  have  been  done,  because  we  held  the  opinion,  so 
forcibly  expressed  by  the  judge  in  the  opinion  of  the  court,  that  the 
slate  would  release  its  claim  ;  and,  in  point  of  fact,  Chapman,  having 
agreed  lo  pay,  applied  to  the  legislature,  who,  by  the  act  of  the  15th  of 
April  1834,  released  all  right  to  the  land  he  occupied  ;  but  when  the 
plaintiffs,  at  the  same  time,  applied  to  obtain  a  release  of  the  land  in 
question,  the  defendant  opposed  I  he  passage  of  the  law  ;  and  others 
situated  as  he  is  joined  him.  The  defendant,  then,  comes  before  us 
as  a  person  to  whom  the  land  was  shown  by  Wallace  ;  who  agreed  to 
buy  from  him,  supposing,  we  may  admit,  that  Wallace  had  a  title, 
but  not  inquiring  whether  he  had  one.  Wallace,  it  seems,  had  no 
title  ;  he  had  agreed  to  purchase  from  the  plaintiff;  but,  so  far  as 
we  can  see,  had  paid  nothing,  and  got  no  title.  Defendant  has  paid 
nothing. 

I  admit,  according  to  the  opinion  in  Bagley  v.  Wallace,  that  the 
supreme  executive  council  had  no  express  power  to  make  the  parti- 
tion ;(a)  but  I  may  observe  that  that  body  exercised  much  authority 
clearly  unwarrantable,  and  yet  their  acts  have  in  many  cases  not 
been  declared  void  or  rescinded.  I  admit  fully  that  the  officers  of 
the  land  office  had  no  right  to  sell  escheated  or  forfeited  lands  as 
vacant  lands,  at  10  pounds  per  one  hundred  acres ;  nor  had  they  any 
right  to  sell,  as  vacant,  any  lands  which  had  been  granted  by  the 
proprietor,  and  surveyed  and  returned  ;  but  I  do  not  admit  that 
warrants  granted  and  paid  for,  and  surveyed  and  returned,  were  void 
because  they  covered  lands  before  appropriated  :  they  were  voidable; 
but  if  the  lands  were  taken  possession  of,  and  occupation  was  con- 
tinued for  twenty-one  years,  the  act  of  limitation  made  the  title  valid 
against  the  owner  of  the  prior  warrants.  Now,  taking  the  partition 
to  be  void,  the  one-fourth  of  the  warrant  to  B.  Chew  was  vested  in 
Wilson,  and  fourth-fifths  of  the  remaining  three-fourths  were  vested 
in  B.  Chew,  Samuel  Meredith,  Edward  Shippen  and  Joseph  Ship- 
pen.  The  act,  of  limitations  has  made  the  title  of  the  plaintiffs  good 
to  all  but  one-fifth  of  three-fourths  ;  for  the  possession  of  the  occu- 
pants has  been  under  the  plaintiffs  or  Nicholson,  whose  right  they 
have.  And  the  possession  of  a  tenant  in  common,  claiming  as  his 
own,  and  acting  as  owner,  is  protected  by  that  act.  Frederick  v. 
Gray,  10  Serg.  fy  Rawle  182.  There  is,  then,  only  the  one-fifth  of 
three-fourths  outstanding  in  the  state  ;  and,  admitting  that  the  act 
of  limitations  does  not  run  against  the  state  in  such  a  case  as  this 
(and  I  admit  it  with  reluctance),  still  courts  and  juries,  at  the  ex- 

(o)  Though  the  sixth  section  of  the  act  of  the  6th  of  March  1778,  says :  "  The  pre- 
sident or  vice-president  shall  inquire  as  to  all  estate,  real  and  personal,  &c.  &c., 
and  sell ;  and  under  the  hand  of  the  president  or  vice-president,  and  the  state  seal, 
convey  the  said  real  estates,  after  the  claims  relating  to  them  respectively  shall  be  de- 
termined; or  may  dispose  of  them  in  the  manner  hereinafter  provided  •.  that  is,  sell 
them  at  public  auction. 
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piration  of  some  length  of  time,  will  be  justified  in  presuming  a 
grant,  even  where  it  is  pretty  certain  none  was  made  ;  but  it  may 
be  presumed,  because  there  must  at  some  time  be  an  end  of  uncer- 
tainty of  title. 

In  England,  whence  our  ancestors  brought  most  of  the  princi- 
ples which  are  the  foundation  of  our  law,  the  legal  title  must  pre- 
vail in  an  ejectment ;  and  this  defendant,  in  that  action,  would  not 
be  heard.  A  purchaser  on  articles  of  agreement,  who  has  been  put 
into  possession,  and  who  has  paid  all  the  purchase  money,  is  not 
heard  in  an  ejectment;  he  must  yield  to  the  legal  title  But  he  may 
go  (o  a  court  of  chancery,  and  there  he  mny  and  will,  if  he  makes  out 
a  proper  case,  be  relieved;  possession  will  be  restored,  and  the  vendor 
compelled  to  make  a  deed  :  but  this  is  never  done  except  where  he 
has  fulfilled,  or  offers  to  fulfil  the  contract  on  his  part.  No  case  can. 
be  found  where  a  vendee  under  articles  has  been  allowed  to  hold  the 
land,  and  also  to  keep  in  his  own  pocket  the  price  he  agreed  to 
pay  for  it.  If  the  title  is  not  good,  he  may  refuse  to  accept;  and,  on 
delivering  up  the  possession,  may,  in  ordinary  cases,  recover  any  mo- 
ney he  has  paid.  The  law,  and  the  practice  under  it,  are  the  same  in 
New  York,  and  all  the  states  where  they  have  a  court  of  chancery. 
Such  a  court,  by  the  nature  of  its  practice  and  forms,  is  peculiarly 
adapted  to  such  cases.  It,  where  the  case  requires  it,  gives  its  de- 
crees, imposing  duties  and  requiring  acts  to  be  done  by  each  party  ; 
and  it  suspends  the  final  decision  till  inquiries  are  made  under  its 
direction,  and  modifies  its  final  decree  according  to  the  result  of  such 
inquiries. 

In  this  state  we  attain  the  objects  by  a  different  proceeding.  A 
vendee  under  articles  of  agreement  for  the  purchase  of  lands,  pays  or 
tenders  the  money  due,  and  brings  an  ejectment  to  recover  the  pos- 
session ;  and,  if  he  has  complied  with  his  part  of  the  contract,  he 
recovers  the  possession.  This  is  instead  of  a  bill  in  chancery  for  spe- 
cific performance ;  and  here  he  will  recover  possession  wherever  a 
chancellor  would  decree  specific  performance. 

On  the  other  hand  the  vendor  by  articles,  if  he  has  complied  with, 
or  offered  a  compliance  with  his  part  of  the  agreement,  may  bring 
covenant  or  debt  for  the  purchase  money  ;  or,  if  he  prefers  it,  may 
bring  an  ejectment  on  his  legal  title.  This  is  often  called  an  eject- 
ment to  compel  the  payment  of  the  purchase  money :  but  it  may 
eventuate  in  a  verdict  for  the  defendant  if  he  has  fulfilled  his  part  of 
the  contract ;  or  there  may,  if  money  is  due  from  the  defendant,  be 
a  verdict  for  plaintiff,  to  be  released  on  defendant  paying  the  sum 
due,  which  sum  is  ascertained  by  the  jury  and  forms  a  part  of  their 
verdict  inserted  on  the  record.  Or  if  the  defendant  objects  to  the 
title  of  the  plaintiff,  or  for  any  other  cause  wishes  to  rescind  the  con- 
tract, the  plaintiff  gets  judgment,  and  the  possession  is  restored  to 
the  seller.  If  such  defendant  has  paid  any  part  of  the  purchase 
money,  he  may,  if  his  contract  require  it,  recover  it  from  the  plain- 
tiff by  the  proper  action.  An  ejectment,  then,  by  a  vendor  may 
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be  to  compel  the  payment  of  money ;  but  defendant  may  always 
make  it  eventuate  in  rescinding  the  contract,  by  suffering  plaintiff  to 
recover  the  possession. 

I  think  no  chancellor  ever  decreed,  or  was  asked  to  decree,  except 
under  peculiar  circumstances,  some  of  which  I  will  hereafter  men- 
tion, that  a  vendee  under  ariicles  of  agreement,  who  has  entered  into 
possession  under  those  articles,  shall  hold  the  land,  and  not  pay  the 
price.  The  allegation  that  he  may  do  so  is  peculiar  to  some  lawyers 
in  some  parts  of  this  slate,  and  is  a  discovery  not  many  years  old. 
It  has  not,  however,  received  countenance  in  this  court,  or  much  in 
any  court.  We  have  adopted  the  chancery  principle,  that  he  who 
asks  equity  must  do  equity.  The  vendee,  then,  who  has  entered 
under  articles  of  agreement  must  pay  for  the  land,  or  restore  the 
possession  to  his  vendor ;  neither  law  nor  equity,  nor  the  common 
sense  of  justice  as  understood  by  every  man,  will  permit  that  he  shall 
agree  to  pay  for  land  and  obtain  possession  under  that  agreement, 
and  then  retain  the  possession  and  never  pay.  If  he  dislikes  the  tide, 
and  does  not  wish  to  pay,  he  can  rescind  the  contract,  restore  the 
land,  and  keep  his  money,  and,  in  some  cases,  recover  damages  ; 
but  cannot  obtain  the  property  and  keep  the  price. 

Where  he  did  not  enter  under  the  agreement,  the  law  may  be 
otherwise.  To  be  more  explicit,  every  person  in  possession  of  land, 
not  under  contract  with  any  person,  may  continue  in  possession 
until  some  one,  having  title,  asks  to  remove  him.  Suppose  a  man 
settles  on  land  to  hold  it  by  improvement,  as  he  may  hold  it  against 
every  man  if  it  is  vacant,  or  against  one  having  right  to  it  if 
permitted  to  continue  his  possession  twenty-one  years,  claiming 
it  as  his  own  ;  he  may,  in  process  of  time,  hear  that  it.  is  appro- 
priated, or  he  may  see  some  lines  or  corners  which  induce  a  sus- 
picion that  it  is  appropriated  by  warrant  and  survey.  I  come  to 
him  and  inform  him  I  am  the  owner,  and  by  falsehood  or  threats  I 
induce  him  to  enter  into  articles  of  agreement  to  purchase  the  land 
and  pay  me,  or  to  take  a  lease  and  pay  me  rent  and  deliver  possess- 
ion to  me  at  the  end  of  the  lease  :  he  discovers  I  have  no  title  to  the 
land,  and  refuses  to  pay  or  give  up  possession  ;  I  cannot  recover 
from  him  in  ejectment,  nor  recover  the  money  in  deht  or  covenant ; 
I  did  not  put  him  in  possession;  he  did  not  enter  in  pursuance,  or 
in  consequence,  of  his  contract  with  me  ;  he  got  nothing  from  me  ; 
his  possession  was  good  against  me;  he  was  deceived  by  me.  See 
Hamilton  v.  Marsden,  6  Binn.  45;  Miller  v.  M'Brier,  14  Serg.  fy 
Rawle.  But  if  1  had  put  him  in  possession,  if  he  had  entered  in 
pursuance  of  his  lease  or  contract  with  me,  he  cannot  set  up  an  out- 
standing title  against  me,  nor  purchase  an  adverse  title  and  defend 
under  it  against  me.  Gallaway  v.  Ogle,  2  Binn.  468 ;  Congrega- 
tion t>.  Caufman,  6  Binn.  62. 

A  man  may  have  a  title  to  land  by  warrant  and  survey,  by  improve- 
ment, or  otherwise,  and  there  may  be  an  older  warrant  and  survey,  or 
title,  in  some  other  way  better,  existing  in  some  third  person ;  but  if  the 
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owner  of  the  inferior  title  can  take  actual  possession,  by  himself  or 
a  tenant,  or  one  claiming  under  him,  and  retain  that  possession 
twenty-one  years,  the  title  may  become  perfect.  Such  person  may 
be  anxious  to  get  actual  possession  by  himself  or  some  one  under 
him  ;  and  if  he  has  a  title,  though  defective  at  the  time,  against 
some  third  person,  and  makes  a  lease  to  a  man  who  enters  under 
such  lease,  or  enters  into  articles  to  sell  to  a  man  who  goes  into  pos- 
session under  those  articles,  such  tenant  or  vendee  on  articles,  can- 
not hold  the  land  and  pay  no  rent  or  no  purchase  money — he  can- 
not buy  the  adverse  title  and  set  it  up  :  he  must,  go  out  of  possession 
and  restore  the  properly  to  his  landlord  or  vendor,  and  then  he  may 
bring  suit  on  his  adverse  tide,  and,  if  it  is  good,  recover  on  it.  Good 
faith,  honesty,  and  the  peace  and  order  of  the  community  require 
that  he  who  has  acquired  possession  under  a  contract  not  tainted  by 
fraud,  should  not  use  that  possession  to  the  injury  of  him  from  whom 
he  received  it.  If  such  purchaser  of  a  defective  title  is  sued  for  the 
purchase  money,  I  don't  say  it  can  be  recovered  from  him  in  all 
cases;  he  may  show  that  the  seller  cannot  give  him  a  good  title, 
and  ask  to  have  the  contract  rescinded,  and  it  may  be  rescinded  ; 
but  if  he  obtained  the  possession  under  that  contract,  if  it  is  rescind- 
ed, it  must  be  rescinded  in  whole  and  on  both  sides,  and  he  gets 
clear  of  the  contract  by  restoring  the  possession  and  moving  off  the 
land.  But  if  such  vendee  continues  in  possession,  undisturbed,  until 
the  statute  of  limitations  has  made  the  title  perfect,  he  cannot  then 
resist  the  payment  of  the  money  in  a  suit  for  it ;  much  less  can  he 
sustain  a  defence  ag^hst  an  ejectment  by  a  vendor — which  form  of 
action  leaves  it  optional  with  him  (o  pay  the  money,  or  rescind  the 
contract  and  give  up  the  land.  To  one-fourth  of  the  land,  and  to 
four-fifths  of  the  remaining  three-fourths,  the  title  is  unexceptionable, 
and  for  so  much  there  is  no  colour  of  defence.  As  to  the  remain- 
ing fractional  part,  there  might  have  been  colour  of  objection,  and 
after  what  the  legislature  have  done  in  the  case  of  Chapman,  above 
mentioned,  it  is  no  more  than  colour;  but  under  the  circumstances 
of  this  case,  before  detailed,  that  the  executive  council  knew  all  the 
facts  in  1789,  a  deed  was  made  to  the  state  and  accepted  and  filed 
in  1800, and  nothing  done  to  assert  the  stale's  right  for  half  a  century 
after  receiving  pay  for  the  land  from  Nicholson  ;  that  whether 
Nicholson  knew  of  the  adverse  title  before  the  proceedings  in  1789,  is 
doubtful ;  that  there  is  no  colour  for  supposing  the  plaintiffs  knew  of 
any  adverse  title  till  more  than  thirty  years  after  they  took  their 
mortgage ;  that  some  hundreds  have  laboured,  and  bought  and  sold 
parts  of  this  stale  claim,  for  half  a  century;  it  would  be  too  much 
to  suppose  the  state  will  ever  disturb  the  defendant ;  and  if  to  this 
we  add,  thai,  when  asked,  the  state  released  to  one,  and  defendant  has 
endeavoured  to  prevent,  and  perhaps  his  endeavour  and  that  of 
those  who  joined  him,  did  prevent,  a  release  by  the  state  to  the  plain- 
tiffs, when  it  is  not  easy  to  see  any  motive  for  his  opposition,  except 
the  dishonest  wish  to  keep  property  and  not  pay  for  it,  we  are  of 
iv. — u 
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opinion  that  this  small  stale  possibility  of  a  claim  is  not,  to  this  man,  a 
defence. 

As  to  the  improvements,  it  is  idle  to  talk  about  a  man  keeping  the 
property  of  another,  because  he  has  improved  on  it ;  he  is  not  asked 
to  pay  for  his  improvements  ;  he  is  only  called  on  to  pay  a  dollar  an 
acre,  and  interest  since  the  contract.  The  whole  evidence  offered, 
if  all  true,  is  no  defence,  and  clearly,  what  cannot  avail,  if  proved, 
ought  not  to  go  to  the  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Kolb's  Case. 

The  associate  judges  of  the  court  of  common  pleas  have  not  jurisdiction  to 
hear  and  determine  a  motion  for  a  new  trial  in  a  case  where  the  president  judge, 
before  his  appointment,  was  concerned  as  counsel :  but  such  case  must  be  cer- 
tified to  the  nearest  president  judge,  in  pursuance  of  the  acts  of  assembly  pro- 
viding for  the  holding  of  special  courts. 

Cases  of  divorce  are  within  the  meaning  of  the  acts  of  assembly  authorizing 
the  holding  of  special  courts. 

Quare.  Whether  a  mandamus  may  be  issued  by  the  supreme  court  to  the 
court  of  common  pleas. 

* 

THIS  was  an  application  by  Mr  Fisher,  on  behalf  of  John  Kolb, 
for  a  mandamus  to  the  judges  of  the  court  of  common  pleas  for  York 
county,  under  the  circumstances  which  are  stated  in  the  opinion  of 
the  Court,  delivered  by 

KENNEDY,  J. — A  writ  of  mandamus  to  the  judges  of  the  court  of 
common  pleas  of  York  county,  has  been  moved  for  in  this  case.  The 
proceedings  which  have  given  rise  to  this  motion,  were  commenced 
in  that  court  by  John  Kolb  the  husband,  against  Mary  Kolb  his  wife, 
for  the  purpose  of  obtaining  a  divorce  from  the  bonds  of  matrimony. 
The  causes  assigned  by  him  in  his  libel  were:  first,  that  his  wife  had 
committed  adultery  ;  second,  (hat  she  had  wilfully  and  maliciously 
deserted  and  absented  herself  from  his  habitation,  without  a  reason- 
able cause,  during  the  space  of  two  years  and  upwards.  The  wife, 
upon  being  served  with  a  subpoena  requiring  her  to  appear  and  show 
cause  why  the  divorce  should  not  be  decreed,  came  into  court,  and 
after  denying  the  charges  contained  in  the  libel  against  her,  alleged 
that  the  libellant  had  committed  adultery,  and  requested  of  the  court 
that  an  issue  might  be  formed,  for  the  purpose  of  having  the  facts 
involved  in  the  charges  made  on  both  sides  decided  by  a  jury.  The 
court  accordingly  directed  the  issue  to  be  formed,  which  was  done. 
It  was  tried  before  Judge  Franklin,  then  president  of  the  court  of 
common  pleas  of  York  county,  and  the  associate  judges  thereof; 
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whereon  the  jury  returned  a  verdict  acquitting  both  parties  of  the 
adultery  charged,  but  found  the  respondent  guilty  of  the  desertion 
charged  against  her.  The  respondent  moved  to  set  the  verdict 
aside,  and  to  have  a  new  trial  granted;  upon  which  the  court  grant- 
ed a  rule  to  show  cause  why  it  should  not  be  so.  Pending  this  rule, 
York  county,  under  an  act  of  assembly  previously  passed  for  that 
purpose,  fell  into  a  new  judicial  district,  for  which  judge  Durkee 
was  appointed  the  president.  He,  however,  having  been  counsel  for 
one  of  the  parties  before  his  appointment,  therefore  declined  sitting 
as  a  member  of  the  court  to  hear  and  decide  on  the  rule  for  a  new 
trial,  and  gave  notice  to  this  effect  to  the  prothonotary. 

In  regard  to  the  sufficiency  of  the  reason  given  by  judge  Durkee 
for  declining  to  sit  as  a  member  or  president  of  the  court,  to  hear  and 
decide  on  the  rule  to  show  cause  why  a  new  trial  should  not  be 
granted,  there  can  be  no  doubt.  Indeed,  it  is  admitted  that  his  con- 
duct was  perfectly  correct,  as  no  consent  was  given  by  the  parties 
that  he  should  sit  and  take  part  in  the  decision  of  the  rule. 

Next,  as  to  the  conduct  of  the  associate  judges.  They,  when 
asked  to  proceed  and  decide  on  the  rule,  resolved  that  they  had  no 
authority  to  do  so.  Now  it  must  be  observed  and  borne  in  mind, 
that  it  has  not  been  shown  that  any  agreement  in  writing  was  made 
and  filed  of  record  by  the  parties,  as  required  by  the  act,  that  the 
associate  judges  should,  without  the  aid  of  a  president  judge,  hear 
and  decide  on  the  rule.  And  such  agreement  not  being  made  and 
filed,  I  think  that  they  came  to  a  correct  conclusion  in  deciding  that 
they  had  no  jurisdiction  over  the  cause. 

A  question,  however,  has  been  made,  whether  the  case  as  it  now 
stands  in  the  court,  under  the  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  comes  within  the  provisions  contained  in  the 
act  of  the  14th  of  April  1834,  which  authorises  the  president  of  an- 
other district,  residing  nearest  to  the  place  where  the  cause  is  pend- 
ing and  to  be  tried,  with  one  or  more  of  the  associate  judges  of  the 
proper  county,  to  hold  a  special  court  for  the  trial  of  it ;  and  if  it 
does  not,  it  is  concluded  that  the  associate  judges  ought  of  necessity 
to  have  heard  and  decided  on  the  rule ;  otherwise  the  party  is  with- 
out a  remedy.  If  it  be  that  this  act  does  not  embrace  this  case,  it 
would  certainly  be  a  powerful  argument  to  show  that  the  associate 
judges  ought  to  have  heard  and  decided  it.  But  I  am  fully  satisfied 
that  the  act  does,  in  express  terms,  embrace  this  case,  and  that  under 
the  authority  thereof  a  special  court  must  be  organized  for  the  pur- 
pose of  deciding  it,  unless  the  parties  by  agreement  in  writing,  filed 
of  record,  will  dispense  with  it.  The  words  of  the  act  of  1834  are, 
"  whenever  the  president  judge  of  any  of  the  said  courts  shall  have 
been  concerned  as  counsel  for  either  of  the  parties  in  any  suit  de- 
pending in  any  county  of  his  district,  &c."  Now  the  proceedings 
here  were  commenced  by  the  husband's  presenting  his  petition, 
usually  called  a  libel,  to  the  court,  against  his  wife,  praying  to  be 
divorced  from  the  bonds  of  matrimony,  for  the  causes  therein  set 
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forth.  Upon  which  a  subpoena  was  awarded  in  due  form  and  served 
upon  (he  wife.  This  proceeding  was  undoubtedly  the  commence- 
ment of  a  suit  by  the  husband  against  his  wife,  and  is  expressly  de- 
nominated such  in  the  seventh  section  of  the  act  of  1815,  concern- 
ing divorces;  in  which,  at  the  beginning  thereof,  the  legislature,  in 
speaking  of  the  like  proceeding,  says,  "in  any  action  or  suit  com- 
menced in  the  said  couit  for  a  divorce  for  the  cause  of  adultery,  &c." 
The  is^ue  which  was  formed  in  this  case  and  directed  by  the  court 
(o  l>e  tried,  was  done  in  pursuance  of  an  express  direction  to  that 
effect,  contained  in  the  act  of  1815,  when  requested  by  either  parly, 
and  must  be  considered  as  subsidiary  merely  to  the  trial  and  final  de- 
termination of  the  action  for  divorce.  But  until  the  verdict  given 
by  the  jury  on  the  issue  was  approved  by  the  court,  it  could  not 
properly  be  considered  as  even  a  final  determination  of  the  facts,  and 
much  less  of  the  law  connected  with  and  involved  in  it.  In  decid- 
ing on  the  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  granted,  it  can  readily  be  imagined  that  ques- 
tions of  law,  not  only  of  great  intricacy,  but  of  the  first  importance 
to  the  parties,  may  arise,  which  the  associate  judges,  being  unlearn- 
ed in  the  law,  would  be  very  incompetent  to  settle  correctly  ;  and 
hence  the  aid  that  is  to  be  derived  from  the  law-learning  of  a  presi- 
dent judge  becomes  indispensably  necessary.  This  was  the  only  thing 
that  the  legislature  had  in  view,  and  all  that  they  intended  to  pro- 
vide for  by  the  passage  of  the  act  authorising  the  holding  of  a  spe- 
cial court.  An  action  or  suit  depending  in  court,  is  not  ended  by  a 
verdict  of  a  jury  being  given  and  recorded  in  it.  For  the  court,  for 
divers  reasons,  when  shown  to  exist,  would  be  bound,  according  to 
every  principle  of  both  law  and  justice,  to  set  it  aside  and  to  grant  a 
new  trial.  Until,  then,  a  judgment  shall  be  rendered  on  the  ver- 
dict, or  it  shall  be  approved  of  by  the  court  in  some  way,  the  action 
must  be  considered  as  still  "depending;'*  and  being  so,  brings  it 
within  the  very  words  of  the  acts  providing  for  the  holding  of  a  spe- 
cial court.  Here  let  me  observe,  in  answer  to  a  suggestion  made 
by  counsel,  that  the  act  of  assembly  only  seemed  to  provide  for  hold- 
ing special  courts  in  those  cases  where  the  intervention  of  a  jury 
was  necessary  to  try  and  determine  them.  But  as  the  province  of 
the  jury  is  only  to  decide  on  the  facts,  and  not  the  law  of  the  case, 
it  is  obvious  that  in  every  case  where  the  parties  agree  as  to  the  facts 
of  it,  a  jury  is  unnecessary,  and  that  the  action  must  be  tried  and 
decided  by  the  court  alone  :  so  that  if  it  were  possible  to  distinguish 
between  the  necessity  that  there  is  to  have  a  special  court  to  decide 
a  cause  which  turns  entirely  upon  a  question  of  law,  and  one  which 
involves  both  matters  of  law  and  fact,  and  consequently  requiring  a 
jury  to  decide  on  the  matters  of  fact ;  it  would  rather  seem  to  be  in 
favour  of  having  a  special  court,  when  the  law  only  of  the  case  is 
disputed.  But  it  appears  to  me  that  there  is  no  ground  for  such  dis- 
tinction, either  in  the  language  of  the  act  or  the  reason  of  the  thing 
itself. 
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It  is  true,  that  by  the  proviso  contained  in  the  close  of  the  first  sec- 
tion of  the  act  of  1818,  the  associate  judges  have  power  given  to 
them,  in  all  cases  to  be  tried  by  a  special  court,  at  the  regular  terms 
of  the  courts  in  which  the  actions  respectively  have  been  commenced, 
to  make  all  necessary  rules  and  orders,  preparatory  to  the  trial  of 
such  causes.  But  the  very  circumstance  of  this  power  being  thus 
specially  delegated  to  them,  rather  tended  to  show  that  the  legisla- 
ture did  not  intend  that  they  should  exercise  any  authority  whatever 
beyond  this.  And  surely  it  cannot  be  pretended  that  the  power  of 
discharging  or  making  absolute  a  rule  previously  granted  to  show 
cause  why  a  verdict  given  by  a  jury  in  a  cause  proper  to  be  tried  in 
a  special  court,  should  not  be  set  aside  and  a  new  trial  granted,  is 
embraced  within  the  power  to  make  rules  and  orders  merely  prepa- 
ratory to  the  trial  of  the  cause;  which  never  involve  questions  of 
law  requiring  the  exertion  of  legal  acquirements  to  decide  in  respect 
to  them.  But  this  provision  is  omitted  in  the  act  of  1834.  And  fur- 
ther it  may  be  observed,  that  even  if  the  verdict  given  by  the  jury 
in  this  case  were  approved  of  by  the  court,  the  action  for  divorce 
must  still  be  considered  as  depending  and  untried,  until  the  court 
shall  make  a  final  decree  in  it;  but  this  cannot  be  done  without  de- 
ciding as  to  the  law  of  the  case,  which  requires  the  aid  of  a  president 
judge.  And  hence  the  case  is  brought  within  the  clear  letter,  spirit 
and  meaning  of  the  act  of  assembly,  on  the  subject  of  a  special  court. 
The  prothonotary  ought  therefore  to  be  requested  by  the  party  wish- 
ing it,  to  transmit  to  the  nearest  president  of  some  other  district,  a 
list  of  this  and  other  causes  at  issue  on  his  docket,  requiring  a  special 
court  to  try  them,  and  no  doubt  such  president  will  appoint  a  special 
court  for  the  purpose  of  disposing  of  them  finally. 

Without,  then,  intending  to  express  any  opinion,  whether  we  have 
the  power  or  not  to  grant  a  mandamus  to  a  court  of  common  pleas, 
in  any  case,  for  any  cause  whatever,  the  motion  for  it  is  denied  in 
this  case. 
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Oyster  against  Waugh. 

The  amount  of  a  judgment,  which  has  been  assigned  by  general  terms,  and 
the  payment  of  it  guarantied,  is  not  to  be  controlled  by  a  statement  in  figures 
annexed  to  the  assignment.  The  guarantee  is  of  a  contingency,  not  of  an  amount 
which  either  party  may  certainly  ascertain  by  a  recurrence  to  the  record. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  action  by  Abraham  Oyster  against  William  Waugh  is  found- 
ed on  the  following  facts  : 

On  the  1st  of  October  1823,  William  Waugh  executed  and  deli- 
vered, for  a  valuable  consideration,  the  following  papers  : 

"  George  Burd  and  others  v.  John  Carothers,  Esq.  Common 
pleas  of  Cumberland  county. 

"  In  this  case  I  assigned  my  interest  in  this  judgment  to  Abraham 
Oyster ;  and  if  Isaac  B.  Parker,  whose  name  was  marked  to  the 
record,  makes  any  further  charge,  I  will  keep  Abraham  Oyster  clear 
by  his  withholding  payment  of  anv  fee  he  may  demand. 

"W.  WAUGH. 

"October  1st,  1823." 

"George  Burd  and  others  v.  John  Carothers,  Esq.  In  the  com- 
mon pleas  of  Cumberland  county,  Pennsylvania. 

"  In  this  case  I  have  assigned  to  Abraham  Oyster  my  interest  in 
this  judgment,  being  my  own  and  my  brother's  parts. 

"W.  WAUGH. 

"October  1st,  1823. 

"Amount,  989  dollars  32  cents." 

"George  Burd,  William  Waugh,  Jane  Waugh  and  Mary  Ann 
Waugh,  by  John  Hough,  their  guardian  v.  John  Carothers,  Esq. 
August  term  1821. 

October  1st,  1823.  For  value  received  I  transfer  to  Abraham  Oys- 
ter the  two-fifths  of  this  judgment,  as  witness  my  hand,  being  my 
own  and  my  brother's  interest.  I  guaranty  payment  of  the  same. 

"W.  WAUGH. 

«  Test— B.  Aughinbaugh." 

The  amount  of  the  two-fifths  of  the  said  judgment  on  the  1st  of 
October  1823,  was  901  dollars  54  cents,  and  not  989  dollars  32  cents; 
and  Isaac  B.  Parker,  Esq.,  who  was  the  attorney  of  the  said  William 
Waugh,  collected  the  amount  due  upon  the  said  judgment  on  the 
22d  of  August  1825,  which  was  996  dollars  95  cents,  and  did  charge 
and  retain  out  of  the  said  money  for  collecting  the  same,  29  dollars 
90  cents ;  and  the  said  Abraham  Oyster  only  received,  on  the  23d 
of  August  1825,  from  Mr  Parker,  the  attorney,  the  sum  of  967  dol- 
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lars  5  cents.     His  claim,  therefore,  in  this  suit,  is  to  recover  from 

William  Waugh  as  thus  stated. 

Amount  assigned  as  above  stated,         -  -  $989  32 

Interest  from  October  1st,  1823  till  August  22d,  1825,     112  18 


$1101  50 
Amount  actually  received  by  A.  Oyster,  as  above  stated,  967  05 


Interest  from  August  22d,  1825  till  paid,  $134  45 

The  court  below  (Reed,  president)  was  of  opinion,  that,  although 
all  the  papers  executed  between  the  parties  about  the  same  subject 
were  to  be  taken  in  pan  materia,  yet  the  guarantee  was  not.  of  the 
amount  assigned,  but  of  the  contingency  as  to  the  ability  of  the 
defendant  to  pay  the  same ;  and  directed  the  jury  to  find  against  the 
plaintiff  as  to  that  part  of  his  claim. 

Watts,  for  plaintiff  in  error,  contended,  that  all  the  papers  together 
exhibit  a  contract  between  the  parties  by  which  a  judgment  of  a 
certain  amount  was  assigned,  and  the  payment  of  it  guarantied ;  and 
that  there  is  no  reason  why  the  guarantee  is  not  as  well  applicable 
to  the  amount  for  which  the  assignor  received  value,  as  the  contin- 
gency which  belonged  to  the  subject. 

Williamson,  for  defendant  in  error. 

The  figures  annexed  to  the  paper  were  mere  matter  of  description ; 
and  if  any  importance  were  to  be  given  to  them,  it  could  not  be  en- 
forced in  this  form  of  action,  but  only  in  an  action  on  the  case  founded 
on  an  allegation  of  fraud  in  representing  the  judgment  to  be  in 
amount  what  it  was  not. 

PER  CURIAM. — The  statement  of  the  amount  in  figures  is  but 
matter  of  description.  It  is  like  a  recital  of  quantity  in  a  conveyance, 
which  does  not  amount  to  a  warranty  of  the  fact.  The  guarantee 
was  intended  to  provide  for  what  was  contingent,  not  what  was  cer- 
tain ;  and  it  therefore  is  inapplicable  to  a  mere  estimate,  whose  accu- 
racy could  have  been  tested  by  a  recurrence  to  the  docket,  which 
was  equally  accessible  to  both  parties.  The  plain  meaning  of  the 
undertaking  was,  that  the  judgment  should  be  paid;  not  that  the 
interest  assigned  should  be  of  a  particular  value. 

Judgment  affirmed. 
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Adams  against  Adams. 


For  a  breach  of  contract  between  a  sheriff,  and  his  vendee  of  land,  no  action 
will  lie  in  the  name  of  any  one  but  the  sheriff. 

The  heir  is  not  accountable  either  to  the  administrator  or  the  creditors  of  an 
intestate  for  the  rents  and  profits  of  the  real  estate  which  accrue  after  the 
death  of  the  ancestor. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 
The  facts  of  this  case  are  fully  staled  in  the  opinion  of  the  Court, 
which  was  delivered  by 

KENNEDY,  J. — Each  party  sued  out  a  writ  of  error  in  this  case. 
It  appears  to  be  an  action  of  assumpsit,  brought  in  that  court  by 
Thomas  Wilson,  surviving  administrator  of  John  Adams  deceased, 
against  Thomas  Adams  and  John  Douglass,  administrators  of  James 
Adams  deceased,  to  recover  two  several  sums  of  money.  The  one 
mentioned  in  the  first  count  of  the  declaration  is  455  dollars  ;  which 
the  plaintiff  claims  of  the  defendants  on  the  following  ground. 
James  Adams,  the  intestate  of  the  defendants,  in  his  lifetime  be- 
came the  highest  bidder  at  a  sale  then  making  of  the  real  estate  of 
John  Adams,  the  intestate  of  the  plaintiff,  by  the  sheriff,  under  an 
execution  upon  a  judgment  obtained  against  the  plaintiff  as  admin- 
istrator for  a  debt  of  his  intestate.  The  property  was  struck  down 
to  James  Adams  ;  he,  however,  failed  to  pay  the  sum  bidden  by  him, 
which  was  1800  dollars;  and  the  estate  was  sold  afterwards  by  the 
sheriff  under  an  alias  venditioni  exponas  to  another  person  for  1345  dol- 
lars. AH  the  personal  assets  had  been  exhausted  by  the  plaintiff  in 
payingj,he  debts  of  his  intestate.  And  by  reason  of  his  having  misap- 
plied some  portion  of  them  in  paying  simple  contract  debts,  instead  of 
specialty  debts  which  remained  unpaid,  amounting  to  some  400  or 
500  dollars,  he  had  to  pay  these  specialty  debts  out  of  his  own  funds, 
and  by  this  means  became,  as  he  alleged,  a  creditor  of  the  estate. 
The  1800  dollars  bidden  by  James  Adams  for  the  real  estate,  had 
he  paid  the  amount,  would  have  been  about  sufficient,  as  is  said, 
after  paying  all  the  debts  of  John  Adams  that  remained  unpaid,  to 
have  reimbursed  the  plaintiff  the  amount  paid  out  by  him.  The 
plaintiff  being  administrator  of  John  Adams,  and  conceiving  himself 
individually  injured  by  the  delinquency  of  the  defendant's  intestate 
in  not  paying  the  1800  dollars  to  the  sheriff,  seemed  to  think  that  he 
had  a  sort  of  double  right  to  maintain  this  action  to  recover  455 
dollars,  the  difference  between  the  sum  bidden  by  James  Adams  and 
that  for  which  the  real  estate  of  John  Adams  was  afterwards  sold  ; 
and  that  the  law,  under  the  circumstances  of  the  case,  implied  a 
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promise  on  the  part  of  James  Adams  to  pay  it  to  him.  The  court 
below,  however,  instructed  the  jury  that  the  plaintiff  was  not  enti- 
tled to  recover  this  sum  of  money  from  the  defendant ;  and  in  this 
it  is  alleged  that  the  court  erred.  It  is  not  pretended  that  the  plain- 
tiff or  his  intestate  was  a  party  to  any  express  agreement  made  with 
the  defendant's  intestate,  for  a  breach  of  which  he  can  sustain  his 
claim.  Unless  then  the  law,  from  the  special  circumstances  of  the 
case  itself,  raised  a  promise  on  the  part  of  James  Adams  to  pay  the 
455  dollars  to  the  plaintiff,  it.  is  manifest  that  he  cannot  recover. 

The  only  contract  or  provision  made  by  the  intestate  of  the  de- 
fendants for  the  payment  of  the  1800  dollars,  or  any  portion  of  it, 
was  made  with,  or  to  the  sheriff  who  was  authorized  by  law  to  sell 
the  estate.  The  sheriff,  in  making  the  contract  of  sale  with  James 
Adams,  was  not  acting  as  the  agent  of  the  plaintiff;  nor  yet  of  any 
one  else.  He  is  considered  the  principal  himself  in  such  cases,  and 
the  legal  as  well  as  real  party  making  the  contract  of  sale.  Although 
it  be  true  that  he  acts  in  the  character  of  a  trustee,  yet  it  must  be 
borne  in  mind  that  it  is  as  an  officer  of  the  law  that  he  does  so ;  and 
that  it  is  fiom  the  law  he  derives  all  his  power  and  authority  :  and 
in  sales  of  property  made  by  him  as  sheriff  under  this  authority,  he 
alone  has  the  right  to  receive  the  money  arising  therefrom,  and  is 
responsible  for  the  legal  appropriation  of  it,  unless  it  is  brought  by 
him  into  court  for  that  purpose.  It  would  inevitably  produce  great 
confusion  and  clashing  of  suits  to  permit  other  persons,  beside  the 
sheriff,  in  their  own  names  to  maintain  suits  against  the  sheriff's 
vendees  for  breaches  of  their  contracts  made  with  him.  It  would 
also  be  inconsistent  with  every  principle  of  analogy  in  the  law. 
The  court  were  right,  then,  in  directing  the  jury  that  the  plaintiff 
was  not  entitled  to  recover  the  money  in  question,  because  there  was 
no  privity  of  contract  between  him  and  the  intestate  of  the  defend- 
ants. There  was  none,  most  certainly,  either  in  fact  or  in  law.  The 
judgment  of  the  court  below,  on  this  part  of  the  plaintiff's  claim,  is 
therefore  affirmed. 

I  come  now  to  consider  the  case  under  the  writ  of  error  sued  out 
by  the  defendant  below,  who  alleges  that  the  court  below  erred  in 
their  charge  to  the  jury  in  directing  them  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  as  the  administrator  of  James  Adams, 
the  other  sum  of  money  mentioned  in  the  second  count  of  the  de- 
claration. The  grounds  upon  which  this  last  sum,  amounting  to 
100  dollars  66  cents,  beside  interest,  was  claimed  to  be  recovered, 
were  these  :  James  Adams,  the  intestate  of  the  defendant,  was  one 
of  the  children  and  heirs  of  John  Adams,  the  intestate  of  the  plain- 
tiff, and,  as  such,  took  possession  of  his  father's  real  estate  on  his  death, 
and  occupied  it  from  1824  to  1827,  a  space  of  three  years,  without 
having  any  agreement  whatever  with  anyone  respecting  the  use  of 
it.  He  was  a  creditor  of  his  father's  estate  ;  and  the  plaintiff  below 
having  failed  to  perform  the  condition  of  his  administration  bond,  a 
suit  was  brought  on  it  against  him  and  his  sureties,  in  which  a  cau- 
iv. — v 
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tionary  judgment  was  obtained  against  them.  The  defendant  sued 
out  a  writ  of  scire  facias  upon  this  judgment  in  order  to  have  execu- 
tion for  the  debt  coming  to  him  from  his  father's  estate.  Several 
other  creditors  in  like  manner  severally  sued  out  writs  of  scire  facias. 
By  agreement  of  all  the  parties  in  these  writs  of  scire  facias,  a  rule  of 
court  was  entered  in  each  case  referring  it  to  an  auditor  to  determine 
and  ascertain  the  amount  due  therein,  if  any  thing,  to  the  respective 
plaintiffs.  The  auditor,  after  hearing  (he  proofs  and  allegations  of 
the  parties,  made  out  and  stated  an  administration  account  of  the 
estate  of  John  Adams  for  the  plaintiff  below  in  this  case,  charging 
him  with  the  amount  of  the  personal  estate  of  his  intestate,  which 
had  come  to  his  hands  ;  and  likewise  with  210  dollars,  and  61  dollars 
29  cents  as  interest  thereon,  under  the  name  of  rent  for  the  real  estate 
during  the  three  years  that  James  Adams  occupied  it  afier  his 
father's  death.  The  auditor  did  this  either  at  the  solicitation  of 
the  plaintiff  below  in  this  case,  or  because  he  conceived  that  the 
profits  of  the  real  estate  of  the  intestate,  accruing  after  his  death, 
were  assets  for  the  payment  of  his  debts,  and  that  as  such  the  ad- 
ministrator, who  is  the  plaintiff  here,  ought  to  have  collected  them 
from  James  Adams.  James  Adams  protested  against  his  being 
liable  to  account  for,  or  to  pay  the  profits  to  any  one,  because  he  had 
made  no  agreement  for  such  purpose;  and  again,  because  he  had 
made  permanent  improvements  on  the  estate,  equal  in  value  to  the 
amount  of  all  the  profits  received  by  him.  The  auditor,  however, 
not  only  charged  the  plaintiff  in  this  case  with  the  210  dollars  and 
the  interest  thereon,  amounting  to  the  sum  of  271  dollars  29  cents, 
but  having  found  and  ascertained  the  amount  of  James  Adams's 
claim,  in  his  writ  of  scire  facias  against  the  estate  of  his  father  as  a 
creditor,  to  be  170  dollars  63  cents,  he  deducted  this  debt  coming  to 
James  Adams  from  the  271  dollars  29  cents  ;  and  accordingly  re- 
ported to  the  court  that  there  was  not  any  thing  due  or  coming  to 
James  Adams  in  the  writ  of  scire  facias,  but  that  he  was  indebted  to 
the  plaintiff  in  this  case,  who  was  the  defendant  in  the  scire  facias, 
100  dollars  66  cents,  with  interest  thereon  from  the  26th  of  September 
1831.  This  sum  thus  reported  to  be  due,  is  the  same  for  which  the 
plaintiff  below  obtained  a  judgment  against  the  defendant  in  this 
action.  James  Adams,  upon  the  report  of  the  auditor  being  made 
to  the  court  against  him,  moved  to  have  it  set  aside  in  toto.  The 
court  refused  to  do  this,  and  rendered  a  judgment  on  the  report,  so 
far  only  as  it  found  that  there  was  nothing  due  to  James  Adams  the 
plaintiff  in  the  scire  facias;  declaring  at  the  same  time  that  they 
could  render  no  judgment  against  him  for  the  100  dollars  66  cents, 
with  interest  thereon  according  to  the  report  of  the  auditor.  James 
Adams,  still  dissatisfied,  brought  the  case  afterwards  by  writ  of  error 
into  this  court,  where  the  judgment  of  the  court  below  was  affirmed. 
The  court,  upon  these  circumstances  being  given  in  evidence,  and 
there  being  no  attempt  to  controvert  the  truth  of  them,  instructed 
the  jury  that  the  plaintiff  could  recover  the  100  dollars  and  66  cents 
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with  interest  thereon,  in  this  action,  if  there  was  no  evidence  that  it 
had  been  paid.  In  this  direction,  the  defendant  below,  who  is  the 
plaintiff  in  the  second  writ  of  error  between  these  parties,  alleges 
that  the  court  erred.  The  court  below  seem  to  have  thought  that, 
the  plaintiff  below  was  entitled  to  recover  these  100  dollars  and  66 
cents,  with  interest  thereon,  from  the  estate  of  James  Adams  :  first, 
because  the  auditor  had  charged  him  with  the  same,  as  administrator 
of  John  Adams,  and  that  James  Adams  was  bound  to  pay  it,  because 
he  was  a  party  to  the  reference  of  the  suit  of  scire  facias,  in  which 
the  auditor  had  so  charged  it.  And,  second,  because,  as  the  court 
say,  "judgment  was  given  thereon  by  the  orphan's  court,  and  af- 
firmed by  the  supreme  court."  In  the  hurry  of  the  trial  and  proba- 
bly the  press  of  business  at  the  time,  the  court,  in  their  second  reason 
for  instructing  the  jury  as  they  did,  seem  to  have  apprehended  that 
the  proceeding  in  which  the  report  of  the  auditor  was  made  was 
had  in  the  orphan's  court,  where  all  who  were  interested  in  the 
estate  might  be  considered  parties  to  it,  and,  therefore,  bound  by 
.  the  judgment  finally  rendered.  In  this,  however,  the  court  were 
clearly  mistaken  as  to  the  fact;  for  the  only  proceeding  in  which  an 
auditor  ever  was  appointed,  who  made  a  report  embracing  the  sub- 
ject of  the  present  controversy,  was  that  already  mentioned  in  the 
common  pleas,  in  the  writ  of  scire  facias.  And  indeed  I  may  ven- 
ture to  affirm,  that  if  such  a  proceeding  had  happened  to  have 
taken  place  in  the  orphan's  court,  and  it  had  afterwards  been  brought 
into  the  supreme  court  by  appeal,  it  would  have  been  reversed: 
because,  to  attempt  to  charge  the  administrator  with  the  profits  of 
the  real  estate  of  his  intestate,  as  being  assets,  where  it  has  been 
enjoyed  and  occupied  by  the  heirs  or  any  of  them  after  the  death 
of  the  intestate,  or  to  make  the  heirs  liable  to  the  administrator  for 
such  profits,  would  not  only  be  contrary  to  what  I  have  ever  consi- 
dered the  universal  practice  throughout  the  state  in  this  respect,  but 
putting  into  his  hands  what  he  never  gave  any  security  to  admin- 
ister faithfully  as  part  of  the  goods  and  chattels  of  his  intestate  ; 
and  would  likewise  be  directly  in  the  face  of  what  was  decided  by 
this  court,  in  the  case  of  M'Coy  v.  Scott,  2  Rawle  22%,  where  it  was 
held  that  the  heirs,  so  far  from  being  liable  to  accognt  for  and  to  pay 
the  profits  of  the  real  estate  received  by  them  to  the  administrator, 
had  a  right  to  recover  them  from  him,  where  he  had  received  them, 
notwithstanding  the  personal  estate  was  insufficient  to  meet  the 
payment  of  the  debts.  Neither  am  I  inclined  to  believe  that  a  de- 
cree of  the  orphan's  court,  to  the  effect  stated  by  the  court  below  in 
their  charge  to  the  jury,  though  unreversed,  would  be  binding  on 
the  heirs :  because  I  do  not  consider  that  the  orphan's  court  have  any 
authority  whatever  to  enforce,  by  their  judgment,  the  recovery  by 
the  administrator  of  that  which  may  even  properly  belong  to  him 
as  assets,  against  the  heirs  or  any  body  else ;  unless  it  be  in  a  few 
excepted  cases,  when  the  authority  is  given  by  acts  of  assembly — as 
for  instance,  in  the  case  of  an  executor  or  administrator  dismissed 
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from  office  by  the  order  of  that  court,  on  account  of  his  wasting  the 
estate.  It  may  pass  a  decree  that  such  executor  or  administrator 
shall  deliver  and  pay  over  the  assets  remaining  in  his  hands,  unad- 
ministered,  to  the  person  appointed  to  succeed  him  in  office. 

It  has,  however,  been  said  in  the  argument  of  this  case,  that  the 
administrator  of  John  Adams,  the  plaintiff  below,  was  charged  with 
the  profits  of  the  real  estate  at  the  insiance  of  James  Adams,  in  the 
writ  of  scire  facias,  where  the  proceeding  took  place  in  which  it  was 
done.  This  is  certainly  not  supported  by  the  record,  or  any  thing 
that  appears  on  the  face  of  the  proceedings  :  on  the  contrary,  it  is 
apparent  that  the  profits  of  the  real  estate  were  charged  against 
James  Adams,  in  favour  of  the  administrator,  for  the  purpose  of  de- 
feating his  claim  against  the  estate ;  and  as  James  Adams  could  not 
well  be  thus  charged,  without  a  corresponding  charge  being  made 
against  the  administrator,  it  is  much  more  likely  that,  the  plaintiff 
sought  to  have  himself  charged  with  them,  in  hopes  too  that  he 
would  not  only  thereby  extinguish  the  claim  of  James  Adams 
against  the  estate  of  his  father,  but,  that  he  would  also  get  some- 
thing by  it  from  James  to  reimburse  himself  some  portion  of  the 
money  which  he  says  he  is  out  of  pocket  by  paying  debts  against 
the  estate.  This  conclusion  is  fortified  by  the  circumstance  of  the 
plaintiff  below  not  only  acquiescing  in  the  report  of  the  auditor,  but 
from  his  having  opposed  its  being  set  aside,  when  James  Adams  ap- 
plied to,  and  moved  the  court  for  that  purpose.  This  part  of  the 
case,  brought  to  our  view  under  the  writ  of  error  sued  out  by  the 
defendant  below,  then  presents  the  bare  naked  question,  whether  the 
administrator  has  a  right  to  demand  and  to  recover  from  the  heirs  of 
the  intestate,  the  rents,  issues  and  profits  of  the  real  estate,  descend- 
ing to  them  from  their  ancestor,  which  have  accrued  and  been  re- 
ceived by  them  since  his  death,  for  the  purpose  of  paying  the  debts 
of  the  deceased,  or  reimbursing  himself  moneys  which  he  may  have 
paid  out  of  his  own  funds,  in  discharge  of  the  same.  The  case  of 
M'Coy  v.  Scott,  already  cited,  is  a  decisive  answer,  that  he  has  no 
such  right. 

The  judgment  of  the  court  against  the  defendant  below,  is  there- 
fore reversed. 

Potter,  for  plaintiff  below,  cited,  Doran  v.  Holdship,  1  Penns. 
Rep.  1. 

Belly  contra,  cited,  M'Coy  v.  Scott,  2  Rawle  222. 
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Spence  against  Spence. 

On  the  trial  of  an  issue  of  devisavit  vel  non,  it  is  not  competent  to  prove  that 
the  testator  had  a  dislike  to  one  of  the  subscribing  witnesses  to  the  will,  when 
such  fact  does  not  appear  to  be  relevant.  Nor  is  it  competent  to  ask  a  sub- 
scribing witness  whether  he  would  have  attested  the  will  had  he  known  the  dis- 
positions contained  in  it,  as  evidence  of  fraud  or  imbecility. 

An  unexecuted  agreement  of  compromise  by  the  parties  to  an  issue,  is  not 
evidence  on  the  trial. 

The  refusal  of  a  trial  court  to  permit  depositions  taken  before  the  register  to 
prove  a  will,  to  be  sent  out  with  the  jury,  is  discretionary,  and  therefore  not  the 
subject  of  a  writ  of  error. 

WRIT  of  error  to  the  common  pleas  of  Lancaster  county. 

Rosanna  Spence  against  Jacob  Spence  and  others.  Issue  of  de- 
visavit vel  non  on  a  writing  purporting  to  be  the  will  of  John  Spence 
deceased.  One  of  the  subscribing  witnesses  to  the  will  having  been 
examined,  detailed  the  circumstances  under  which  the  will  had  been 
altered  by  him  at  the  instance  of  the  testator,  after  it  had  been  writ- 
ten, and  its  execution.  The  defendant  proposed  to  prove  that  the 
testator  had  a  dislike  to  the  said  witness.  The  evidence  was  objected 
to  and  rejected.  The  defendant  also  proposed  to  ask  another  sub- 
scribing witness,  "If  you  had  known  that  Rosanna  Spence  was  to 
get  the  whole  of  the  personal  estate  absolutely,  and  the  whole  of  the 
real  estate  for  her  life,  would  you  have  signed  this  will?"  The  ques- 
tion was  objected  to  and  rejected. 

The  defendants  then  offered  to  prove  by  John  Beam,  who  was 
present,  that  this  suit  and  controversy  about  the  will,  was  settled  by 
the  parties,  with  the  assistance  of  their  counsel  and  friends,  and  that 
the  will  was  agreed  to  be  set  aside  ;  Jacob  Spence,  one  of  the  defen- 
dants, in  consideration  thereof  giving  up  his  claim  for  two  years' 
services. 

This  offer  being  objected  to  by  plaintiff,  the  court  delivered  the 
following  opinion  : 

"  The  last  case  on  the  subject  of  declarations  by  a  devisee,  where 
there  are  other  persons  as  legatees,  not  parties,  is  Dietrich  v.  Dietrich, 
1  Penns.  Rep.  306,  where  the  court  being  equally  divided,  the  judg- 
ment was  affirmed,  and  would  authorize  the  court  to  admit  in  evi- 
dence the  declarations  of  a  party  as  to  the  state  of  mind  of  the  alleged 
testator;  or  perhaps,  as  to  the  fact  of  imposition,  or  confederacy:  but 
the  evidence  offered  is  merely  that  the  parties  met,  settled  the  con- 
troversy, and  agreed  that  the  will  should  be  set  aside.  And  I  cannot 
think  that  I  should  be  borne  out  by  the  authority  of  that  case,  in 
going  so  far  as  to  admit  acts  of  the  kind,  and  without  evidence  of 
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what  was  said  or  declared  by  the  parties,  as  to  his  stale  of  mind,  or 
any  act  of  imposition." 

The  testimony  being  closed,  and  the  court  having  charged  the 
jury,  the  defendants  offered:  "The  examination  of  the  witnesses, 
Margaret  Snod grass  and  James  Kelly,  in  the  register's  court,  having 
been  read  in  evidence  to  the  jury  by  defendants;  to  contradict  those 
witnesses,  defendants'  counsel  offer  to  send  that  examination  out 
with  the  jury."  Which  being  objected  to  by  plaintiff's  counsel,  the 
court  refused  to  send  out  the  examination.  To  which  opinion  of 
the  court  defendant  excepted. 

Rogers  and  Parke,  for  plaintiffs  in  error,  on  the  subject  of  the  first 
excepiion,  cited,  Lightner  v,  Wike,  4  Serg.  4"  Ro,wle  203 :  on  the 
second,  cited  2  Paige's  Rep.  147 :  as  to  the  admission  in  evidence 
of  the  agreement  of  compromise,  Slocum  v.  Perkins,  3  Serg.  4*  Rawle 
297 ;  JVoms's  Peakc  43  ;  2  Stark.  38  :  and  as  to  the  last  exception, 
1  Phil.  Ev.  230. 

Reigart  and  Champneys,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  first,  third,  fourth,  fifth,  sixth  and  seventh 
exceptions  are  to  the  rejection  of  evidence  to  show  that  the  testator 
disliked  one  of  the  subscribing  witnesses.  The  relevancy  of  the  fact 
is  not  perceived.  The  witness  had  pretended  to  no  intimacy  with 
the  testator;  but  had  testified  that,  happening  to  be  on  the  spot,  he 
was  requested  by  him,  in  the  urgency  of  his  approaching  dissolution, 
to  correct  certain  blunders  of  the  scrivener  in  respect  to  names;  and 
that  his  corrections  were  supervised  by  the  testator,  who  re-examined 
the  paper  before  he  signed  it.  Such  an  agency  is  consistent  with 
want  of  confidence  in  the  agent ;  and  as  the  evidence  neither  con- 
tradicted the  witness  nor  indicated  the  supposed  confederacy,  it  was 
properly  excluded. 

The  second  exception  is  to  the  suppression  of  a  question  put  to 
another  subscribing  witness,  whether  he  would  have  attested  the 
will  had  he  known  the  dispositions  contained  in  it.  The  provisions 
of  a  will  may  undoubtedly  be.  spread  before  a  jury  as  intrinsic  evi- 
dence of  fraud  or  imbecility  :  but  the  conclusion  from  them  is  to  be 
drawn  by  the  jurors,  and  from  the  provisions  themselves ;  not  from 
opinions  of  their  wholesomeness  expressed  or  insinuated  by  others. 
Besides,  a  person  entertaining  unequal  predilections  for  the  parties 
might  refuse  his  agency  in  the  attestation  of  a  disposition  adverse  to 
his  friends,  for  other  reasons  than  the  imbecility  of  the  testator. 

The  eighth  exception  is  to  the  rejection  of  an  agreement  of  com- 
promise entered  into  by  the  parties  to  the  issue,  but  not  executed  by 
them.  By  the  terms  of  it,  the  will  was  to  be  set  aside,  and  one  of 
the  defendants  claiming  adversely  to  it  was  to  relinquish  a  demand 
on  the  estate  for  services  rendered  in  the  testator's  lifetime.  The 
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point  would  not,  as  supposed,  depend  on  the  judgment  of  Dietrich  v. 
Dietrich,  1  Perms.  Rep.  306,  even  if  it  were  a  precedent  in  another 
cause,  which  it  is  not,  having  been  given  not  only  by  a  divided  court, 
but  in  broad  contradiction  of  a  unanimous  decision  by  the  same  court, 
of  the  same  point,  and  in  the  same  cause,  which  has  not  been  re- 
ported in  its  place  because  it  was  for  a  time  mislaid,  (a)  But  whatever 
doubt  may  have  been  entertained  as  to  the  competency  of  admissions 
by  a  legatee  or  devisee,  not  a  party  to  the  issue,  it  has  been  inva- 
riably supposed  that  admissions  by  a  party  of  record  as  well  a.s  in 
interest,  are  as  competent  as  those  of  a  party  in  any  other  suit;  and 
here  the  concession  inferable  from  the  alleged  compromise,  would  be 
that  of  parties  to  the  issue.  Can,  however,  a  compromise  agreed 

(a)     Dietrich  against  Dietrich. 
Court.    TILGHMAN,  C.  J.;  GIBSON  and  DUNCAN,  Justices. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  J. — In  the  trial  of  this  issue,  the  defendants  offered  in  evidence  certain 
declarations  of  Adam  Dietrich,  a  grandson  of  the  testator,  and  one  of  the  principal 
devisees,  tending  to  show  not  only  that  the  intellects  of  the  testator  had  sunk  into  a 
low  degree  of  imbecility,  but  that  he  was  under  the  absolute  control  of  his  son  Henry, 
who,  it  is  alleged,  unfairly  procured  the  will  to  be  made ;  and  these  declarations  were 
admitted  as  competent  evidence  to  impeach  the  will.  Such  evidence  was,  however, 
held  to  be  incompetent  in  Bovard  v.  Wallace,  4  Serg.  <£/•  Rawle  499,  for  reasons  which 
it  was  supposed  had  been  expressed  in  Miller  v.  Miller,  3  Sera;.  &f  Rawle  266 ;  but  on 
recurring  to  that  case,  it  is  found  to  have  been  decided  on  other  grounds.  The  mis- 
apprehension of  the  exact  point  there  decided,  arose  out  of  the  circumstance  that  the 
third  volume  of  Sergeant  &,  Rawle's  Reports  was  not  then  published.  On  principle, 
however,  there  is  little  difficulty  in  showing  that  Bovard  v.  Wallace  was  well  decided. 
Where  several  have  exactly  the  same  interest  in  the  subject  matter,  or  what  is  the 
same  thing,  a  joint  interest  in  the  decision,  the  admission  of  one  is  evidence  against 
all  who  are  parties  with  him  to  the  suit ;  but  in  no  case  have  such  admissions  been 
received  against  those  who  are  not  parties,  except  in  the  case  of  partners,  who,  as 
respects  their  partnership  interest,  are  looked  upon  in  law  as  one  person.  1  Phil.  Ev. 
75.  And  even  this  rule  is  not  applicable  to  actions  of  trespass,  or  to  criminal  prose- 
cutions. Then  what  is  the  interest  of  a  legatee  or  devisee  in  an  issue  of  demsamt 
vel  non  ?  It  is  clearly  not  the  interest  of  a  party  on  the  record  ;  and  this  alone  would 
be  enough  to  exclude  his  admissions  as  well  against  one  who  is  such  a  party,  as 
against  one  who  is  not,  but  who  may  be  affected  by  the  verdict.  But  legatees  or 
devisees  have  not  even  a  joint  interest ;  unless,  indeed,  where  there  is  a  joint  bequest 
or  devise  to  two  or  more,  and  then  these  have  a  joint  interest  as  between  themselves, 
but  not  as  between  them  and  the  others.  Their  title  arises  out  of  the  same  instru- 
ment, but  they  do  not  claim  the  same  interests ;  and  they  have  therefore  an  interest 
in  common,  and  that  too,  only  in  establishing  the  will ;  for  their  respective  interests 
may  be,  and  usually  are,  different  in  their  nature  and  unequal  in  their  extent.  We 
therefore  at  once  feel  the  justice  of  the  rule  which  protects  a  legatee  who  has  thou- 
sands involved  in  the  question  from  being  prejudiced  by  the  admissions  of  one  who 
has  but  a  shilling.  But  the  interest  of  a  devisee  of  land  (as  was  the  case  here)  is 
still  more  remote.  Probate  of  a  will  is  conclusive  as  to  the  personalty,  but  only 
prima  facie  as  to  the  realty.  Now  it  would  be  doubly  unjust  were  a  devisee  permit- 
ted by  his  declarations  to  conclude  the  legatees  as  to  their  legacies,  without,  at  the 
same  time,  concluding  himself  as  to  his  devise.  In  Nass  n.  Vanswearingen,  7  Serg. 
fy  Rawle  196,  it  was  determined  by  this  court  that  the  admissions  of  a  tenant  in  com- 
mon, who  was  not  a  party  to  the  suit,  could  not  be  given  in  evidence  against  his  co- 
tenant  ;  which  is  entirely  analogous  to  the  case  under  consideration.  In  Pennsyl- 
vania, therefore,  this  question  must  be  considered  as  at  rest. 

DUNCAN,  J.,  took  no  part,  having  once  been  counsel. 
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upon  but  rescinded,  be  introduced  to  the  prejudice  of  a  party  to  it! 
A  compromise  offered  but  rejected  or  retracted,  certainly  cannot ; 
and  the  policy  of  permitting  suitors  to  buy  their  peace,  must  equally 
protect  them  from  prejudice  by  an  agreement  to  compromise  re- 
scinded by  common  consent.  Such  an  agreement  is  executory; 
and  the  negotiation  having  failed,  no  matter  how,  to  produce  the 
expected  result,  leaves  the  parties  exactly  where  it  found  them.  On 
the  ground,  then,  that  the  compromise  was  abandoned,  the  exclusion 
of  the  evidence  was  entirely  proper. 

The  ninth,  tenth  and  eleventh  exceptions  are  abandoned ;  and  the 
twelfth  has  been  but  faintly  pressed.  Ordinarily,  depositions  are 
not  sent  out  with  the  jury,  because  the  testimony  of  witnesses  exa- 
mined at  the  bar  cannot  be  sent ;  and  to  put  the  testimony  of  those 
examined  previously  on  any  other  footing,  would  give  it  an  unfair 
advantage.  Such  are  the  reasons  given  for  it  in  Alexander  v.  Ja- 
mieson,  5  Binn.  238,  and  M'Cully  v.  Barr,  17  Serg.  <$•  Rawle  445. 
But  according  to  Sholly  v.  Diller,  2  Rawle  177,  depositions  taken 
before  the  register,  standing  not  upon  the  ordinary  footing,  as  said 
in  Ottinger  v.  Ottinger,  17  Serg.  fy  Rawle  142,  may  be  sent  out  as 
a  part  of  the  proceedings;  but  the  refusal  of  leave  to  do  so,  has  been 
held,  in  several  instances,  to  be  no  reason  for  a  new  trial;  and  why 
should  it  be  the  subject  of  error?  "If  the  jury,"  says  lord  Coke, 
"carry  away  any  writing  unsealed  which  was  given  in  evidence  in 
open  court,  this  shall  not  avoid  their  verdict,  albeit  they  should  not 
have  carried  it  with  them."  1  Inst.  227,  b.  In  Alexander  v.  Ja- 
mieson  the  question  was  not  considered  in  this  aspect,  the  judges 
affirming  the  judgment  of  the  common  pleas  because  the  permission 
to  take  out  the  papers  was  right,  without  determining  whether  it 
would  have  been  ground  of  reversal  had  it  been  wrong ;  but  they 
may  have  done  so  to  settle  the  principle,  which  contained  an  inte- 
resting point  of  practice.  On  the  other  hand,  it  might  seem  that 
Lord  Coke  had  in  view  the  case  of  papers  handed  to  the  jury  without 
the  knowledge  of  the  court.  But  it  is  the  fact  that  the  evidence  was 
in  the  jury  room,  and  not  the  means  by  which  it  came  there,  that 
can  affect  the  event  or  be  material  to  the  question  ;  and  if  the  judge 
who  tried  the  cause  ought  not  to  disturb  the  verdict  for  it  when  hap- 
pening by  inadvertence,  neither  ought  a  court  of  error  to  disturb  it 
when  happening  with  his  assent.  It  would  seem  to  be  one  of  those 
matters  that  are  dependent  on  the  discretion  of  the  trial  court,  and 
therefore  not  a  subject  for  a  writ  of  error. 

Judgment  affirmed. 
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Stewart  against  Moody. 

If  there  be  neglect  of  precision  in  the  language  of  a  recognizance,  given  by 
an  administrator  upon  an  order  to  sell  real  estate  ;  in  an  action  upon  it  against 
the  surety,  the  court  will  give  it  such  construction,  if  the  words  will  bear  it,  as 
is  consistent  with  the  requisitions  of  the  law  and  the  design  of  the  parties. 

In  an  action  upon  a  recognizance,  the  breach  of  which  is  informally  assigned, 
if  the  party  go  to  trial  upon  the  plea  of  payment,  he  cannot  take  advantage  of 
such  informality. 

If  an  action  be  brought  against  a  surety  in  a  recognizance  given  by  an  ad- 
ministrator, conditioned  for  the  faithful  discharge  of  his  duty  in  accounting  for 
the  proceeds  of  sale  of  real  estate,  it  will  not  be  defeated  by  the  defendant's  pro- 
curing the  administrator  to  resign,  and  new  letters  to  issue  to  another,  who 
charged  himself  in  his  account  with  the  proceeds  of  the  sale  of  the  land  sold  by 
his  predecessor. 

In  order  to  the  maintenance  of  an  action  against  a  surety,  in  a  recognizance 
conditioned  for  the  appropriation  of  the  proceeds  of  the  sale  of  real  estate  by  an 
administrator,  it  is  not  necessary  that  the  administrator  himself  should  have 
been  first  sued. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt,  founded  on  a  recognizance,  in  which 
the  Commonwealth  for  the  use  of  John  Stewart  and  wife  was  plain- 
tiff; and  Joseph  Moody,  co-recognizor,  with  John  Wallace  and  James 
Porter,  were  defendants. 

The  plaintiff's  wife  was  a  creditor  of  J.  W.  Simonton,  on  a  recog- 
nizance given  by  the  latter  as  surety  for  John  M'Cord,  her  guardian, 
who  had  not  paid  over  to  her  the  sum  of  492  dollars  47  cenis,  settled 
by  a  decree  of  the  orphan's  court  on  the  3d  of  June  1827.  The  de- 
fendant was  surety  in  a  recognizance  dated  the  5th  of  December 

1826,  for  John  Wallace,  who  was  administrator  of  J.  W.  Simonton, 
and  had  petitioned  the  orphan's  court  for  an  order  of  sale  of  the  real 
estate  of  J.  W.  Simonton,  for  payment  of  his  debts  and  support  of 
his  minor  children.     The  order  was  to  sell  on  the  6th  of  January 

1827,  the  purchaser  to  pay  one  half  cash,  the  residue  in  three  equal 
yearly  payments,  the  first  payment  on  the  1st  of  April   1828.     On 
the  30th  of  January  1827,  Wallace  returned,  Sold,  according  to  the 
condition  of  the  said  order,  for  1200  dollars  to  John  Wiggins;  and 
the  sale  was  confirmed.     It  afterwards  appeared  that  he  took  four 
bonds  for  the  purchase  money.     The  recognizance  of  Wallace  and 
Moody  was  conditioned,  that  said  administrator  should  faithfully 
execute  the  power  of  sale  committed  to  him  in  making  sale  of  the 
real  estate  of  said  deceased,  and  truly  account  for  and  pay  the  pro- 
ceeds thereof  as  the  court  shall  legally  direct.     The  present  suit 
was  brought  to  August  term  1833  :  the  narr.  was  filed  in  July  1833. 
On  the  20th  of  August  1833,  the  defendant,  Moody,  petitioned  the 

iv. — w 
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orphan's  court  to  vacate  the  letters  of  administration  to  Wallace,  and 
grant  new  letters  to  some  other  person  ;  alleging,  in  his  petition,  that 
Wallace  had  mismanaged  the  estate  so  as  to  have  left  it  unsettled  ; 
that  he  never  rendeied  any  account  to  the  orphan's  court  of  the 
proceeds  of  said  sale;  and  that  he  had  been  informed  and  believed 
he  had  removed  from  the  state  more  than  three  years  since.  A 
citation  issued,  and  on  the  27th  of  November  1833,  the  court  dis- 
missed John  Wallace  as  administrator,  and  directed  letters  to  issue 
to  James  Simonton.  On  the  4th  of  February  1834,  they  directed 
John  Wallace  to  deliver  over  and  pay  to  his  successor  James  Simon- 
ton,  all  arid  every  the  goods,  chattels,  estates,  effects  and  securities 
whatsoever  in  his  hands  of  the  said  decedent.  On  the  same  day 
James  Simonton  filed  his  account,  in  which  he  charged  himself  with 
the  whole  proceeds  of  the  sale  of  the  land,  viz.  the  four  bonds  taken 
by  Wallace  for  the  purchase  money. 

The  court  below  charged  the  jury  that  the  only  breach  alleged, 
was,  that  J.  Wallace  did  not  pay  the  proceeds  of  the  sale  of  the  land 
as  the  orphan's  court  would  have  directed  :  that  no  decree  of  the  or- 
phan's court  was  alleged  or  proved,  and  therefore  the  plaintiff  could 
not  recover.  They  also  charged  that  the  dismissal  of  the  administra- 
tor, and  his  paying  over  all  the  proceeds  of  sale  agreeably  to  the  order 
of  the  4th  of  February  1833,  exonerated  the  defendant  from  liability. 

JW'Clure  and  Harris,  for  plaintiffs  in  error,  contended,  that  the 
court  erred  in  admitting  evidence  of  a  proceeding  in  the  orphan's 
court  by  the  present  defendant,  by  which  the  administrator  was  dis- 
charged from  his  trust,  and  a  decree  that  he  should  pay  over  the 
assets  to  his  successor  :  it  was  after  suit  brought,  and  if  the  plaintiff's 
action  could  be  thus  defeated,  every  successive  action  which  he 
might  bring  against  each  successive  administrator  might  be  defeated 
by  the  same  doctrine ;  and  thus  the  plaintiff,  having  an  admitted 
right  of  action,  might  exercise  it  without  effect.  The  defendant 
having  gone  to  trial  on  the  plea  of  payment,  cannot  now  avail  him- 
self of  an  informality  in  the  assignment  of  breaches. 

M'Kinney  and  M'Cormick,  contra,  contended,  that  upon  the  dis- 
charge of  an  administrator,  a  rightful  appropriation  of  the  assets  in 
his  hands  was  to  pay  them  over  to  his  successor,  which  in  this  case, 
was  done.  But  this  action  cannot  be  maintained,  because  the  plain- 
tiff has  never  established  his  claim  by  an  action  against  the  admin- 
istrator. Commonwealths.  Evans,  1  Watts  437 ;  Taggartt.  Cooper, 
1  Serg.  fy  Rawle  503 ;  Commonwealth  v.  Bryan,  8  Serg.  fy  Rawle 
133.  If,  therefore,  the  plaintiff  cannot  recover,  this  court  will  not 
reverse  the  judgment. 
i 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  breach  assigned  in  the  declaration  is  in  the 
words  of  the  recognizance.  The  condition  of  the  recognizance  is, 
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that  the  administrator  shall  truly  account  for,  and  pay  over  the  pro- 
ceeds of  sale  as  the  court  shall  legally  decree.  The  breach  alleged 
is,  not  having  truly  accounted  for  and  paid  over  the  proceeds  of  such 
sale  as  the  court  would  legally  decree,  and  that  the  defendant  had 
not  paid  to  the  commonwealth,  for  the  »use  aforesaid,  the  money 
arising  from  such  sale  :  and  that  plaintiff  had  not  as  yet  obtained  pay- 
ment of  said  decree,  which  was  legally  payable  out  of  the  proceeds 
of  said  sale,  whereby  an  action  has  accrued,  &c.  The  breach  is 
imperfectly  assigned,  it  is  true,  but  the  defendant  went  to  trial  on 
the  plea  of  payment,  and  thereby  waived  objections  to  form.  The 
court,  however,  in  saying  that  the  only  breach  assigned  was,  that 
J.  Wallace  did  not  pay  the  proceeds  of  sale  of  the  land  as  the  or- 
phan's court  would  have  directed,  seem  to  have  fallen  into  a  miscon- 
struction of  the  breach.  The  substance  of  the  recognizance  is  to 
account  for  the  proceeds  of  sale,  and  also  to  pay  them  over  as  the 
court  should  legally  decree.  This  latter  branch  could  only  refer  to 
any  surplus  that  might  remain  for  distribution  after  payment  of 
debts,  &c.,  for  in  that  only  could  the  court  make  a  decree.  If  the 
meaning  of  it  was  that  the  administrator  was  not  bound  to  pay  a  cre- 
ditor without  a  decree,  he  would  be  without  remedy,  for  the  orphan's 
court  do  not  ordinarily  decree  payment  of  a  debt  by  the  administra- 
tor. There  is  certainly  a  great  and  censurable  neglect  of  precision 
in  the  language  of  this  recognizance,  too  prevalent  in  the  proceed- 
ings of  our  orphan's  courts.  But  such  construction  must  be  given  to 
it,  if  the  words  will  bear  it,  as  is  consistent  with  the  requisitions  of 
the  law  and  the  design  of  the  parlies.  The  breach,  then,  however 
informal,  is,  substantially,  in  the  administrator's  not  accounting  for 
the  proceeds  of  sale,  and  not  paying  the  plaintiff's  debt. 

The  next  branch  of  the  charge  raises  the  question,  whether  the 
defendant,  by  procuring  the  dismissal  of  the  administrator  and  the 
appointment  of  another,  and  the  surrender  to  that  other  of  all  the 
proceeds  of  sale  of  the  land,  after  this  action  brought,  thereby  defeats 
the  plaintiff's  action.  It  cannot  be  denied  that  the  plaintiff  had  a 
good  cause  of  action  at  the  time  the  suit  was  instituted.  The  de- 
fendant's recognizance  was  forfeited  by  the  administrator's  neglect 
to  account  for  the  proceeds  of  sale  for  more  than  six  years,  during 
all  which  time  the  estate  was  left  unsettled,  and  for  more  than  three 
years  he  had  removed  from  the  state,  as  appears  by  the  defendant's 
own  petition.  It  was  the  duty  of  the  defendant  to  have  procured  a 
settlement  of  the  account,  and  the  payment  of  the  plaintiff's  debt  by 
the  administrator,  agreeably  to  the  terms  of  the  recognizance.  If  the 
defendant  could  discharge  the  responsibility  which  had  attached,  by 
procuring  the  dismissal  of  his  principal,  I  see  no  end  to  the  proceed- 
ing, nor  how  a  plaintiff  can  escape  from  being  constantly  baffled  in 
enforcing  his  rights.  The  new  administrator  also  gives  sureties  : 
these,  on  being  sued  for  neglect  of  the  new  administrator,  should  the 
plaintiff  be  now  turned  over  to  him,  may  resort  to  the  same  expedient, 
and  this  may  be  done  on  every  new  occasion.  The  plaintiff  would 
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thus  be  deprived  of  his  right  of  action,  and  thrown  into  the  costs  of  suit 
at  ihe  will  and  pleasure  of  the  defendant.  Perhaps  the  course  the 
defendant  pursued  may  not  have  been  the  best  for  him.  It  would 
have  been  wiser  to  have  procured  the  administrator  to  do  his  duty, 
or  else  to  have  obtained  from  him  the  funds  for  the  purpose  of  indem- 
nity, and  paid  the  plaintiff.  It  would  seem  the  surety  had  the  power 
to  procure  the  administrator  immediately  to  conform  to  the  course  he 
adopted.  It  may  generally  be  presumed  that  a  surety  has  sufficient 
influence  to  induce  his  principal  to  secure  him,  and  the  law  gives 
him  peculiar  means  for  his  indemnity.  But  be  the  result  what  it 
may,  it  was  the  defendant's  own  act,  and  he  must  abide  by  it.  The 
act  of  assembly  gives  a  surety  a  right  to  procure  the  dismissal  of  the 
administrator,  but  it  is  for  his  own  protection  and  for  the  security  of 
the  creditors,  not  for  the  purpose  of  defeating  them.  The  surely 
cannot  thus  by  his  own  act,  after  suit  brought,  destroy  a  clear  right 
of  action  vested  in  the  plaintiff,  by  the  breach  of  the  recognizance. 
To  sanction  such  a  principle  would  tempt  him  to  neglect  his  duty  to 
the  last  moment,  and  then,  when  pressed  by  a  creditor,  release  him- 
self from  his  obligations.  The  act  of  assembly  confers  no  such  right; 
and  it  would  be  dangerous  to  permit  it. 

An  objection  to  the  plaintiff's  right  of  action  has  been  made  in  the 
argument  here,  which  it  is  proper  to  notice.  It  is,  that  a  recovery 
should  first  have  been  had  against  the  administrator,  in  analogy  to 
the  decision  in  Commonwealth  v.  Evans,  1  Watts  437;  that  the  non- 
payment of  a  debt  by  an  administrator  is  not  such  a  breach  of  the 
condition  of  his  administration  bond  as  will  enable  the  creditor  to  sue 
it,  and  recover  his  debt,  without  a  previous  suit  fixing  the  adminis- 
trator with  a  devastavit.  The  cases,  however,  are  not  analogous. 
The  condition  of  the  administration  bond  is,  that  the  administrator 
will  well  and  truly  administer  according  to  law,  the  goods,  &c.  of 
the  deceased,  which  shall  come  to  his  hands.  On  this  bond  the 
surety  is  only  liable  for  a  devastavit,  and  there  can  be  no  legal  evi- 
dence of  a  devastavit  without  a  proceeding  against  the  administrator 
making  him  responsible  de  bonis  propriis.  The  liability  of  the  sure- 
ty, therefore,  is  contingent.  In  addition  to  which,  there  is  the  ex- 
press provision  of  the  second  section  of  the  act  of  the  4th  of  April 
1797,  directing  in  respect  to  the  sureties  in  administration  bonds  there 
referred  to,  that  there  shall  first  be  a  return  of  nulla  bona  to  an  exe- 
cution against  the  administrator,  and  notice  'thereof  to  the  sure- 
ties that  they  may  show  goods  and  chattels,  lands  or  tenements,  in 
some  other  county,  which  may  be  taken  in  execution  by  a  testatum 
fieri  facias.  See  Commonwealth  v.  Evans,  1  Watts  437;  Common- 
wealth v.  Bryan,  8  Scrg.fy  Rawle  133.  But  the  administrator  here 
proceeds  under  a  special  power  given  by  act  of  assembly  :  he  avers 
the  existence  of  the  debts;  obtains  an  order  to  sell,  and  thereby  re- 
ceives funds  to  pay  them  ;  and  the  condition  of  the  recognizance  is, 
that  he  account  for  these  funds.  The  recognizance  is  forfeited  by 
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his  neglecting  to  account  for  them.  This  objection,  therefore,  is  not 
sustainable. 

This  disposes  of  the  first,  second  and  fifth  errors  assigned.  The 
other  errors  do  not  appear  to  be  sustained,  so  far  as  we  can  judge  of 
them  at  present. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Stephens  against  The  Commonwealth. 

By  virtue  of  the  act  "  to  regulate  collateral  inheritances,"  the  county  trea- 
surer is  entitled  to  receive  a  separate  commission  on  the  sum  paid  into  the  state 
treasury,  to  be  calculated  on  each  distinct  estate,  according  to  the  rates  speci- 
fied in  the  act :  and  if  one  treasurer  collects  part  of  such  tax,  his  successor  is 
entitled  to  commissions  on  a  balance  collected  by  him. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

William  Stephens,  the  plain  tiff  above  and  defendant  below,  is  the 
treasurer  of  the  county  of  Philadelphia,  and  as  such  settled  his  ac- 
count with  the  auditor-general  of  the  commonwealth,  for  the  amount 
of  collateral  inheritance  tax  received  by  him  during  the  year  1833. 
The  total  of  the  account  was  93,000  dollars  17  cents,  received  from 
different  estates:  and  the  amount  of  commissions  charged  and  re- 
tained by  the  county  treasurer,  was  510  dollars  26  cents.  The 
amount  was  made  up  by  calculating  the  commissions  allowed  by  the 
act  of  assembly  of  20th  April  1830,  on  the  sum  received  from  each 
distinct  estate,  and  by  charging  100  dollars  for  commissions  on  the 
amount  received  from  the  estate  of  the  late  Stephen  Girard,  to  wit, 
on  82,609  dollars  37  cents.  The  auditor-general  refused  to  allow 
the  account  to  remain  as  filed  by  the  county  treasurer,  and  reduced 
the  commissions  to  152  dollars  74  cents,  calculating  the  commissions 
given  by  the  act  on  the  aggregate  of  all  the  sums  paid  into  the  state 
treasury,  and  refusing  any  commission  whatever  on  the  settlement 
of  the  estate  of  Stephen  Girard  deceased.  An  appeal  was  filed  in  the 
office  of  the  auditor-general  by  the  defendant  below,  within  the  pe- 
riod allowed  by  law,  and  two  objections  specified,  viz. 

1.  That  the  auditor-general  refused  to  allow  the  said  William 
Stephens  any  commissions  whatever  upon  the  settlement  of  the  es- 
tate of  the  late  Stephen  Girard,  when  he  was  by  law  entitled  to  re- 
ceive the  sum  of  100  dollars. 

2.  That  the  auditor-general  erred  in  not  allowing  the  said  William 
Stephens  commissions  on  each  distinct  estate,  and  in  adding  the 
sums  received  from  different  estates  together,  and  allowing  him  5 
per  cent  on  the  first  1000  dollars,  and  1  per  cent  on  the  remainder; 
whereas  he  should  have  allowed  him  5  per  cent  on  the  amount  re- 
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ceived  from  each  distinct  estate,  when  it  did  not  exceed  1000  dollars, 
and  1  per  cent  on  the  residue  thereof. 

On  the  26th  of  August  1834,  a  jury  was  empanelled,  and  the  cause 
was  tried  in  the  court  of  common  pleas  of  Dauphin  county ;  and 
the  counsel  for  the  plaintiff  below,  in  order  to  sustain  the  issue  on 
his  part,  offered  in  evidence  the  account  of  Philip  Peltz,  Esq.,  former 
treasurer  of  the  county  of  Philadelphia,  as  staled  and  settled  by  the 
auditor-general,  for  the  purpose  of  showing  that  he  had  been  allow- 
ed 100  dollars  for  commissions  on  the  amount  collected  by  him  from 
the  estate  of  Stephen  Girard  deceased,  and  paid  into  the  state  trea- 
sury. The  reading  of  this  account  was  objected  to  by  the  counsel 
for  the  defendant  below,  but  the  court  overruled  the  objection  and 
signed  a  bill  of  exceptions. 

After  the  counsel  for  the  plaintiff  had  concluded  his  cause,  the 
counsel  for  the  defendant  requested  the  court  to  charge  the  jury, 
that  the  proper  construction  of  the  act  of  assembly  of  2d  April  1830, 
entitled  "  a  supplement  to  the  act  entitled  an  act  to  regulate  collate- 
ral inheritances,"  was,  that  the  different  county  treasurers  through- 
out the  commonwealth,  were  entitled  to  receive  a  separate  commis- 
sion on  the  sum  paid  into  the  state  treasury,  to  be  calculated  on  each 
distinct  estate,  according  to  the  rates  specified  in  the  act  of  assem- 
bly;  and  that,  therefore,  it  was  wrong  in  the  auditor-general  to  set- 
tle the  account  in  the  manner  adopted  by  him,  to  wit — by  making 
an  aggregate  of  all  the  sums  paid  by  him  into  the  treasury  and  re- 
ceived from  various  estates,  and  allowing  him  commissions  on  the 
total  amount;  and  also,  that  William  Stephens,  treasurer  of  Phila- 
delphia county,  was  entitled  to  a  commission  of  100  dollars  on  the 
amount  collected  by  him  from  the  estate  of  the  late  Stephen  Girard, 
Esq.,  without  any  reference  to  the  sum  allowed  his  predecessor 
Philip  Peltz  on  the  same  estate.  But  the  court  refused  to  charge 
the  jury  as  defendant's  counsel  desired  ;  and  charged  the  jury  that 
there  was  only  one  fact  which  they  were  called  upon  to  determine; 
and  that  was,  whether  Philip  Peltz,  the  former  treasurer  of  the 
county  of  Philadelphia,  had  received  the  sum  of  100  dollars,  as  com- 
missions upon  the  settlement  of  the  estate  of  the  late  Stephen  Gi- 
rard ;  that  if  they  were  satisfied  he  had,  William  Stephens,  the  pre- 
sent county  treasurer,  was  not  by  law  entitled  to  receive  any  allow- 
ance upon  the  amount  which  he  had  paid  into  the  state  treasury 
from  the  same  source  ;  that  the  question  as  to  whether  he  was  en- 
titled to  compensation  in  that  particular  estate,  was  exclusively  a 
question  of  law,  and  in  the  opinion  of  the  court,  it  ought  not  to  be 
allowed;  that  the  whole  commission  given  bylaw,  had  been  already 
once  paid  by  the  commonwealth,  and  could  not  be  again  allowed, 
no  matter  how  many  county  treasurers  there  were;  that  it  was  clear 
that  the  law  contemplated  that  no  estate  should,  under  any  circum- 
stances, pay  a  sum  exceeding  100  dollars.  That  on  the  other  point 
raised  by  the  defendant's  counsel,  the  court  were  equally  clear  that 
the  position  was  unsound,  and  that  the  account  as  settled  by  the 
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auditor-general  was,  in  every  respect,  correct;  that  the  rate  of  com- 
missions fixed  by  the  act  of  assembly,  was  not  to  be  allowed  on  each 
estate,  but  could  only  be  calculated,  at  the  end  of  the  year,  on  the 
whole  amount  of  the  account. 

To  this  opinion  of  the  court,  the  counsel  for  the  defendant  below 
also  excepted>  and  a  bill  of  exceptions  was  sealed.  A  verdict  was 
then  found  by  the  jury  in  favour  of  the  plaintiff  below,  for  the  sum 
of  367  dollars  52  cents,  being  the  difference  of  commission,  upon 
which  judgment  was  entered. 

A  writ  of  error  was  then  sued  out,  and  the  following  errors  were 
assigned : 

1.  The  court  below  erred  in   permitting  the  account  of  Philip 
Peltz,  Esq.,  former  treasurer  of  the  county  of  Philadelphia,  settled 
by  the  auditor-general  and  state  treasurer,  to  be  given  in  evidence 
to  the  jury. 

2.  The  court  below  erred  in  refusing  to  charge  the  jury  as  de- 
fendant's counsel  desired  ;  and  in  charging  themt  hat  the  true  con- 
struction of  the  act  of  assembly  of  2d  April  1830,  was,  that  the  com- 
missions could  only  be  allowed  the  county  treasurer,  according  to 
the  rate  fixed  by  the  act  of  assembly,  upon  the  aggregate  of  all  the 
sums  received  from  the  different  estates,  on  the  settlement  of  his  ac- 
count, and  could  not  be  calculated  on  each  distinct  estate. 

Jlshmead,  for  plaintiff  in  error. 
Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Two  exceptions  have  been  filed  to  the  proceedings  of 
the  court  of  common  pleas. 

1.  That  the  court  erred  in  permitting  the  account  of  Philip  Peltz, 
Esq.,  former  treasurer  of  the  county  of  Philadelphia,  settled  by  the 
auditor-general  and  state  treasurer,  to  be  given  in  evidence  to  the 
jury. 

2.  That  there  was  error  in  the  construction  of  the  act  of  the  2d  of 
April  1830. 

The  first  point  is  not  pressed,  because  the  legislature,  at  the  last 
session,  passed  an  act,  paying  to  the  plaintiff  in  error  the  demand 
embraced  in  that  exception.  It  remains  only  to  consider  the  second 
error  assigned. 

In  the  act  of  the  2d  of  April  1830,  it  is  enacted,  that  on  settlement 
of  the  accounts  of  the  county  treasurers,  for  moneys  received  by  them 
on  collateral  inheritances,  the  auditor-general  shall  allow  them  for 
any  sum  by  them  collected  and  paid  over  to  the  state  treasurer,  not 
exceeding  1000  dollars,  for  each  dollar  5  cents,  and  above  that  sum, 
for  each  dollar  I  cent ;  but  in  no  case  shall  the  commission  on  any 
estate  exceed  the  sum  of  100  dollars  :  provided,  the  same  be  paid 
within  one  month  after  the  moneys,  in  each  case,  shall  by  them  have 
been  received,  otherwise  such  allowance  shall  not  be  made ;  and, 


176  SUPREME  COURT  [Harrisburg 

[Stephens  v.  The  Commonwealth.] 

provided,  however,  that  county  treasurers  now  having  such  moneys 
in  their  hands,  shall  be  allowed  such  commission,  if  the  payment  be 
made  within  one  month  from  the  passage  of  this  act. 

It  was  the  opinion  of  the  court  of  common  pleas,  that  the  rate  of 
commissions  allowed  by  the  act  of  assembly,  was  not  to  be  allowed 
on  each  estate,  but  could  only  be  calculated  at  the  end  of  the  year, 
on  the  whole  amount  of  the  account.  It  is  of  this  opinion  the  plain- 
tiffin  error,  and  we  think  with  reason,  complains. 

It  seems  to  have  been  the  intention  of  the  legislature  to  secure 
the  collection  and  prompt  payment  of  the  collateral  inheritance  lax, 
by  giving  the  county  treasurers  a  special  interest  in  its  collection  and 
speedy  payment ;  and  hence,  the  commissions  are  allowed  on  every 
sum  by  them  collected  and  paid  over,  with  a  restriction,  that  on 
no  estate  shall  the  commission  exceed  the  sum  of  100  dollars.  It 
is  difficult  to  give  any  other  construction  to  the  terms  used  in  the 
act ;  and  this  construction  is  confirmed  by  the  proviso,  which  pro- 
hibits the  allowance,  unless  the  same  be  paid  within  one  month 
after  the  moneys  in  each  case  shall  by  them  have  been  received. 
There  are  no  words  in  the  act  which  indicate  the  intention  that 
the  commissions  are  to  be  charged  on  the  aggregale  of  the  sums  re- 
ceived during  the  year;  nor  can  the  practice  which  has  been  referred 
to,  of  there  being  a  settlement  but  once  a  year,  control  the  plain 
words  of  the  act.  The  moneys  are  not  only  to  be  received,  but  to 
be  paid  over  within  one  month  ;  otherwise,  the  treasurer  is  not  en- 
titled to  any  commissions.  This  is  a  provision  peculiar  to  this  act, 
and  seems  to  show  that  it  was  the  intention  of  the  legislature  to 
place  the  moneys  arising  from  this  source  on  a  different  footing 
from  others  ;  and  this,  for  a  reason  which  it  is  not  difficult  to  com- 
prehend. Reliance  has  been  placed,  in  the  argument,  on  the  uni- 
form construction  which  has  been  given  to  the  eighteenth  section  of 
the  act  of  the  3d  of  March  181 1.  In  that  act  there  is  internal  evi- 
dence that  the  commission  must  be  charged  on  the  aggregate 
amount  of  the  moneys  received  from  tavern  licenses  and  exempt  fines. 
No  other  construction  could  be  given  to  the  acl,  as  in  no  case  does 
any  amount  to  500  dollars,  which  is  the  minimum  sum  mentioned 
in  the  act. 

It  must  be  observed  that  the  proviso  makes  it  the  duty  of  the 
county  treasurer  to  pay  over  the  money,  in  each  case,  within  one 
monih  after  it  shall  have  been  received.  As  the  case  is  presented  to 
us,  it  does  not  appear  whether  this  prerequisite  of  the  act  was  com- 
plied with  or  not.  If  the  moneys  were  not  paid  over,  it  is  very  clear 
that  all  claims  to  commission  are  forfeited  by  the  treasurer. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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An  administrator  is  not  chargeable  with  the  consequences  of  a  disastrous 
exercise  of  his  discretion,  unless  it  be  accompanied  with  such  negligence  as 
raises  a  presumption  of  wilful  misconduct.  But  if  upon  a  sale  of  real  estate,  by 
order  of  the  orphan's  court,  he  leave  a  portion  of  the  purchase  money  in  the 
hands  of  the  purchaser,  by  reason  of  which  it  be  lost,  he  shall  account  for  it. 

In  the  case  of  the  claim  of  a  widow,  for  interest  on  one-third  of  the  purchase 
money  of  her  husband's  real  estate,  sold  by  an  administrator,  the  statute  of  limi- 
tation cannot  be  applied  to  bar  her  right  to  recover. 

APPEAL  from  the  decree  of  the  orphan's  court  of  Dauphin 
county. 

Ann  Dillebaugh,  the  widow  of  Christian  Dillebaugh  deceased,  on 
the  3d  of  May  1831,  presented  a  petition  to  the  court,  for  a  citation 
to  Christian  Ober  and  Henry  Ober,  administrators  of  said  deceased, 
to  appear  and  make  distribution  of  the  balance  of  their  administra- 
tion account,  2231  dollars  94  cents,  settled  the  4th  of  May  1811. 
The  widow  claimed  the  interest  of  740  dollars,  payable  to  her  annu- 
ally, from  the  year  1817,  up  to  which  time  she  had  received  it.  The 
administrators  appeared  ;  relied  upon  the  statute  of  limitations,  pre- 
sumption of  payment  from  the  lapse  of  twenty  years  since  the  ac- 
count was  settled,  and  objected  to  the  orphan's  court  trying  the 
same,  because  the  petitioner  had  her  remedy  at  law,  on  the  recogniz- 
ance of  the  administrators.  The  administrators  also  petitioned  the 
court  to  review  their  administration  account,  settled  in  1811,  in 
order  to  discharge  them  from  liability  for  the  sum  of  740  dollars, 
which  they  had  never  received,  and  which  was  not  recoverable,  be- 
cause of  the  insolvency  of  the  purchaser  of  the  land. 

The  facts  appeared  to  be  these  :  Christian  Dillebaugh  died  in 
1798,  leaving  a  widow  and  family  of  children,  some  minors.  Chris- 
tian Ober  and  Henry  Ober  took  letters  of  administration  on  the 
estate,  Henry  being  a  son-in-law.  The  said  administrators  settled 
an  account  of  his  personal  estate  in  1803,  which  has  all  been  distri- 
buted. In  1809,  Peter  Dillebaugh,  one  of  the  sons,  petitioned  the 
orphan's  court  for  a  valuation  of  the  real  estate  ;  the  widow  was  not 
mentioned  in  said  petition,  nor  in  the  inquisition,  nor  any  of  the  pro- 
ceedings had  in  the  orphan's  court,  which  proceedings  were  con- 
ducted by  Messrs  Ellmaker  and  Elder ;  the  petition  of  Peter  Dille- 
baugh being  in  the  handwriting  of  Mr  Amos  Ellmaker,  and  the  re- 
turn of  sale  by  administrators  and  the  administration  account  in  the 
handwriting  of  Thomas  Elder.  The  confirmation  of  the  sale,  in 
1810,  was  on  motion  of  Ulrich  Share,  the  purchaser.  On  the  26th 
of  January  1811,  the  administrators  exhibited  their  account,  which 
iv. — x 
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was  passed  on  the  4th  of  March  1811,  by  the  orphan's  court.  On 
the  lOih  of  May  1811,  (he  money,  viz.  two-thirds,  \vas  paid  by 
Ulrich  Share,  at  the  office  of  Elisha  Greene,  Esq.,  now  deceased,  to 
the  heirs  of  Christian  Dillebaugh,  and  the  administrators,  who  had 
met  at  that  place  ;  and  Share  got  a  deed  from  (he  administrator^ 
one  of  them,  Henry  Ober,  only,  signing  the  receipt  for  the  purchase 
money  in  full,  and  ihe  administrators  got  a  release  from  ihe  heiis  for 
the  two-thirds  of  the  purchase  money  ;  said  deed  and  release,  dated 
the  10th  of  May  1811,  both  witnessed  by  and  acknowledged  before 
Elisha  Greene,  Esq.,  and  the  said  deed  recorded  on  the  23d  of 
March  1820.  A  bond  was  given  by  Ulrich  Share,  the  purchaser,  to 
Christian  and  Henry  Ober,  administrators  of  Christian  Dillebaugh 
deceased,  for  one-third,  viz.  740  dollars,  dated  the  10th  of  December 
1811,  payable  on  the  following  1st  of  April,  with  interest  from  the 
1st  of  the  past  April :  on  the  bond  there  were  six  indorsements  of 
interest  paid  yearly  ;  from  the  last,  it  appears  that  interest  was  paid 
to  the  1st  of  April  1817.  To  whom  paid  was  not  mentioned,  but  says 
received  for  the  use  of  widow  Dillebaugh.  Ulrich  Share  was  the 
owner  of  a  valuable  grist  mill  and  considerable  landed  estate,  and  was 
reputed  to  be  very  wealthy,  until  September  1817,  when  he  gave, 
by  confession,  on  the  same  day,  a  number  of  judgments  to  the 
amount  of  18,000  or  20,000  dollars  ;  shortly  after,  his  property  was 
all  sold,  and  he  left,  the  country  insolvent — since  supposed  to  be  dead. 
Widow  Dillebaugh,  after  the  sale  of  the  real  estate  in  1810,  lived 
among  her  children,  one  of  whom  was  the  wife  of  Henry  Ober,  and 
has  died  since  this  appeal  was  taken,  having  first  made  her  will.  In 
1826  the  widow  brought  an  action  of  dower,  but  failed  to  recover. 

The  court  below  (Blythe,  president)  refused  the  petition  of  ihe 
administrators  fora  review,  and  decreed  that  they  should  "forth- 
with pay  to  Ann  Dillebaugh,  the  widow  of  said  deceased,  the  sum 
of  622  dollars,  being  the  interest  which  has  accrued  since  the  1st  of 
April  1817,  until  the  1st  of  April  1831,  on  the  sum  of  740  dollars, 
the  one-third  part  of  the  net  proceeds  of  the  land  of  said  deceased  ; 
and  also  to  pay  to  her  annually,  thereafter,  during  her  life,  on  the 
1st  of  April,  the  sum  of  44  dollars  40  cents,  the  interest,  &c." 

Jlyres  and  M'Clure,  for  appellants,  assigned  the  following  reasons 
why  the  decree  of  the  orphan's  court  should  be  reversed. 

1.  That  in  this  case,  more  than  twenty  years  having  elapsed,  from 
the  4th  of  March   1818  to  the  time  this  motion  was  made,   the 
orphan's  court  ought  not  to  have  taken  summary  measures  to  com- 
pel the   payment  of  money  which  it  might  fairly  have  been  pre- 
sumed   that   the  applicant  had  already   received  ;  and   ihe  court 
ought  to  have  left  the  appellee  to  her  remedy  on  the  recognizance 
in  the  common  pleas. 

2.  That  having  brought  her  action  of  dower  against  Witmer  and 
Lynch,  the  occupiers  of  the  land,  to  which  they  put  in  the  pleas  of 
accord  and  satisfaction,  and  issue  being  taken  on  the  said  pleas,  and 
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a  verdict  for  the  defendants,  she  could  not,  by  her  attorney,  prove 
that  the  verdict  of  the  jury  was  rerideied  on  oilier  grounds,  when 
the  finding  was  conclusive  that  she  had  been  saiisfied. 

3.  That  the  act  of  limitations  is  a  bar  to  any  decree  of  distribu- 
tion of  the  balance  in  the  hands  of  the  administrators  ;  and  the  fact 
that  the  administrators  had,  at  a  previous  time,  given  a  recognizance, 
does  not  take  the  case  out  of  the  statute  ;   the  remedy,  on  the  re- 
cognizance, being  an  action  at  law,' and  not  a  summary  proceeding 
in  the  orphan's  court,  after  a  lapse  of  twenty  years. 

4.  That,  the  orphan's  court  ought  either  to  have  sustained  the  ap- 
pellanis'  application  for  a  review  ;  or,  if  they  had  had  any  difficulty, 
directed  an  issue  to  determine  whether  the  acts  of  the  widow  did  not 
amount  to  an  acquiescence  in  the  arrangement  made  between  her 
children,  the  heirs,  and  the  administrators,  as  to  the  one-third  of  the 
purchase  money  being  left  in  Share's  hands. 

5.  That  it  would  be  against  equity  to  put  a  loss  occasioned  by 
the  insolvency  of  Share,  upon  the  administrators,  when  the  evidence 
shows  that  they  took  the  same  care  of  the  widow's  interest  that  they 
took  of  their  own  property  ;    Henry  Ober,  one  of  them,  being  enti- 
tled, in  right  of  his  wile,  to  a  part  of  the  third,  payable  at  the  widow's 
death.     In  justice  and  equity,  therefore,  the  loss  ought  to  be  left  to 
rest  on  those  who  have  had  the  misfortune  to  suffer  by  it  in  the  first 
instance;  and  from  this  sense  of  justice,  her  son  Christian,  in  his  de 
position,  says,  "  nor  does  his  mother  desire  that  they  should  pay  any 
part  of  the  principal  or  interest  coming  to  her,  but  still  continues  to 
look  to  the  land  for  her  money." 

Harris,  for  appellee. 

PER  CURIAM. — An  administrator  is  not  chargeable  with  the  con- 
sequences of  a  disastrous  exercise  of  his  discretion,  unless  it  be  accom- 
panied with  negligence  so  gross  as  to  raise  a  presumption  of  wilful 
misconduct.  Here,  however,  the  order  being  to  sell  for  cash,  pre- 
cluded every  thing  like  discretion;  nevertheless,  the  administrators 
thought  proper  to  leave  a  portion  of  the  purchase  money  with  the 
vendee,  by  reason  of  which  it  has  been  lost.  At  whose  risk  are  they 
to  be  considered  as  having  acted?  The  answer  is  in  the  adminis- 
tration account — at  their  own  ;  and  there  is  no  reason  to  doubt  ihe 
correctness  of  the  principle  on  which  they  charged  themselves.  Had 
the  widow  consented  to  the  arrangement,  the  case  might  have  been 
different  as  to  her  interest;  and  we  intimate  no  opinion  in  respect 
of  the  claim  of  the  heirs  to  the  principal.  *  No  presumption  of  pay- 
ment arises  from  lapse  of  time,  as  the  last  payment  was  in  1817  ; 
and  the  statute  of  limitation  is  out  of  the  question  in  the  case  of  a 
trust.  Neither  can  her  unsuccessful  action  of  dower  preclude  her  on 
principles  of  election  ;  for  she  had  no  election  to  make.  And  as  to 
awarding  an  issue,  or  granting  a  review,  these  were  matters  of  pure 
discretion  properly  exercised  in  the  particular  instance. 
Decree  affirmed. 
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An  agreement  to  deliver  a  deed  as  an  escrow  to  the  person  in  whose  favour 
it  is  made  will  not  make  the  delivery  conditional ;  but  if  delivered  under  it,  it  is 
an  absolute  delivery,  and  a  consummation  of  the  execution  of  the  deed. 

One  who  is  jointly  bound  in  a  recognizance  with  another,  cannot,  either  in 
his  own,  or  in  a  representative  capacity,  maintain  an  action  upon  the  recogni- 
zance against  his  co-recognizor. 

APPEAL  from  the  decree  of  the  orphan's  court  of  Dauphin  county, 
in  the  matter  of  apportioning  the  assets  among  the  creditors  of  the 
estate  of  John  W.  Simonlon  deceased.  The  facts  of  the  case  which 
gave  rise  to  the  decision  of  any  principle  of  law,  are  fully  stated  in 
the  opinion  of  the  Court,  which  was  delivered  by 

KENNEDY,  J. — The  contest  in  this  case  lies  between  persons 
claiming  to  be  creditors  of  John  W.  Simonton,  under  recognizances 
entered  into  by  him  in  his  lifetime.  He  and  his  brother  William,  in 
May  1813,  after  the  death  of  their  father,  who  died  intestate,  leav- 
ing real  estate,  a  widow  and  six  children,  took  the  real  estate,  ap- 
praised at  5637  dollars  and  72  cents,  under  a  decree  of  the  orphan's 
court  of  Dauphin  county  ;  and  entered  into  a  joint  arid  several  recog- 
nizance, conditioned  for  paying  to  the  other  heirs  their  respective 
proportions  of  the  appraisement,  and  the  interest  on  the  one-third 
thereof  to  the  widow  during  her  life. 

In  September  1820  John  W.  Simonton,  as  surety  for  John  M'Cord, 
appointed  guardian  for  Jonas  Rudy  and  Peggy  or  Margaret  Rudy, 
ininor  children  of  Jonas  Rudy  the  elder,  deceased,  eniered  into  a 
joint  and  several  recognizance  with  M'Cord,  concliiioned  for  the 
faithful  performance  by  the  latter  of  his  dusies  as  guardians  of  the 
minors.  Afterwards,  on  the  22d  of  June  1827,  John  M'Cord,  upon 
settlement  of  his  guardianship  account,  fell  in  debt  to  his  ward, 
John  Rudy,  516  dollars  and  79  cents,  with  interest  thereon  from  the 
28th  of  March  1826;  and  to  Margaret  Rudy,  his  other  ward,  492 
dollars  and  47  cents,  with  interest  thereon  from  the  28ih  of  March 
1826  ;  which  sums  of  money  the  orphan's  court  decreed  him  to  pay. 
He,  however,  being  insolvent,  and  unable  to  pay  any  part  of  these 
two  sums,  and  still  continuing  to  be  so,  they,  with  the  interest  due 
thereon,  are  claimed  from  the  estate  of  the  surely  John  W.  Simonton, 
which  is  only  sufficient  to  pay  part  of  them. 

The  widow  died  in  September  1824;  and  a  claim  is  set  up  by 
William  Simonton,  the  co-recognizor  of  John  W.  Simonton,  for  in- 
terest which  became  due  on  the  recognizance  every  year  from  1814 
till  her  death,  amounting  in  the  whole  to  644  dollars  and  29  cents. 
The  widow  lived  with  John, in  his  family,  on  the  land,  from  the  time 
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that  he  and  William  took  it  until  she  died  ;  and  it  is  a  matter  of 
contest  whether  John  had  not  supported  and  maintained  her  in  satis- 
faction of  the  interest  falling  due  to  her  annually  upon  the  recog- 
nizance. It  does  not  appear  that  he  had  given  her  any  thing  in 
any  other  way. 

William  and  John  W.  Simonton,  after  they  took  the  land,  made 
a  division  of  it  between  them  ;  and,  as  it  is  said,  each  thereby 
agreed  to  pay  his  proper  proportion  of  the  recognizance  given  on  ac- 
count of  it. 

Jane  Clark,  one  of  the  sisters  of  William  and  John,  and  formerly 
wife  of  John  Clurk,  since  dead,  claimed  the  one  half  cf  the  whole 
amount  of  her  distributive  share  of  the  valuation  money  of  the  land, 
alleging  that  John  had  never  paid  her  any  thing.     To  this  claim  it 
was  objected  and  shown,  that  she  and  her  brother  James,  on  the  3d 
of  April  1824,  joined  in  executing  a  deed  of  release  of  that  date  to 
William  Siinonton  and  John  W.  Simonton,  the  recognizers,  releasing 
them  from  all  claim  under  the  recognizance  ;  and  giving  up  all  claim 
to  the  land  in  consideration  of  1812  dollars  and  17  cents,  thereby 
acknowledged  to  have  been  paid  by  the  recognizers  to  the  releasors. 
This  release  was  acknowledged  on  the  same  day  before  a  justice  of 
the  peace  of  Dauphin  county,  and  delivered  to  William  Simonton  in 
the  presence  of  John.    But  it  was  alleged,  and  James  Simonton,  one 
of  the  releasors,  testified,  that  at  the  time  of  executing  the  release  it 
was  agreed  that  it  should  not  operate  as  such,  notwithstanding  the 
delivery  of  it  to  the  releasees,  until  the  money  was  paid.    He  further 
testified,  that  no  money  was  paid  by  either  William  or  John  at  that 
time  ;  but  that  John  gave  his  notes  to  Jane  Clark  to  secure  to  her 
the  payment  of  his  part.     That  William,  as  was  then  stated,  had 
paid  some  part  of  his  portion  before  that,  and  promised  them  to  pay 
the  residue.     Now,  the  very  testimony  adduced  for  the  purpose  of 
preventing  the  release  from  having  any  effect  as  such,  shows  that 
there  was  a  complete  execution  of  it.     That  it  was  not  only  signed 
and  sealed,   but  delivered   by  the  releasors  to  the  releasees.     An 
agreement  to  deliver  a  deed  as  an  escrow  to  the  person  in  whose 
favour  it  is  made,  and  who  is  likewise  a  party  to  it,  will  not  make 
the  delivery  conditional.     If  delivered  under  such  an  agreement  it 
will  be  deemed  an  absolute  delivery,  and  a  consummation  of  the 
execution  of  the  deed  ;  for  in  traditionibus  chartarum,  non  quod  dictum, 
sed  quod  factum  esl  Inspiciatur.     Shep.  Touch.  59,  tit.  Deed ;  Co.  Lilt. 
36,  a;  Thoroughgood's  case,  9  Co.  137,  a;  Cruise's  Dig.  30,  tit.  37, 
Deed,  ch.  2,  sec.  58.    To  construe  such  agreements  otherwise  would 
not  only  be  putting  it  in  the  power  of  the  party  in  whose  favour  the 
deed  is  made  to  practise  a  fraud  upon  the  community  by  means  of 
it,  in  obtaining  a  credit  that  otherwise  would  not  be  given  to  him, 
but  would  be  opening  a  wide  door  for  the  introduction  of  frauds  and 
perjuries.     It  is  not  easy  to  conjecture  why  the  release  should  have 
been  made  and  delivered  as  it  was,  if  it  were  not  for  the  purpose  of 
putting  it  in  the  power  of  John  W.  Simonton  and  William  Simonton 
to  show  that  they  held  the  land  discharged  from  all  claim  arising 
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out  of  the  recognizance  on  the  part  of  the  releasors.  Under  this 
view,  it  would  certainly  be  very  unjust  now  to  set  the  release  aside 
for  the  purpose  of  preventing  the  creditors  of  John  W.  Simonton  from 
receiving  their  debts.  I  am  therefore  inclined  to  think  that  the 
whole  of  Jane  Clark's  claim  must  be  rejected. 

William  Simonton,  the  joint  recognizor  of  John  W.  Simonton,  as 
the  administrator  of  Elizabeth  Simonton,  another  sister,  has  pre- 
sented a  claim  for  her  distributive  share  under  this  recognizance.  A 
release  also  for  two-thirds  of  her  portion  was  executed  and  delivered 
by  her  in  her  lifetime  to  her  brothers,  the  recognizors  ;  for  which,  it 
is  said,  no  money  was  ever  paid  by  John.  I,  however,  do  not  con- 
sider it  necessary  to  examine  and  weigh  the  evidence  with  all  the 
circumstances  testified  to  in  regard  to  the  execution  of  this  release, 
and  the  other  claim  brought  forward  by  William  Simonton  as  the 
administrator  of  his  mother,  the  widow.  He  was  as  much  bound  by 
virtue  of  the  recognizance  for  the  payment  of  them  as  John  was,  or 
his  estate  is  now.  It  is  first  proper  to  observe,  however,  that  it  is 
far  from  being  clear  that  these  claims  on  the  part  of  John's  kindred 
have  not  been  resuscitated  and  gotten  up  again  for  the  purpose  of 
defrauding  his  just,  creditors.  To  say  the  least  of  it,  there  is  cer- 
tainly a  degree  of  obscurity  about  them  which  seems  to  be  sufficient 
to  repel  the  interposition  of  any  equitable  power  which  this  court 
may  have,  that  otherwise  might  be  exercised  in  their  favour.  I, 
therefore,  think  that  the  parties  must  be  made  to  stand  upon  their 
legal  rights.  William  Simonton,  then,  being  a  joint  recognizor  with 
John  W.  Simonton,  was  equally  bound  with  the  latter  for  the  pay- 
ment of  these  claims  that  he  has  presented  here  as  the  administrator 
of  his  mother  and  sister  respectively,  against  the  estate  of  John. 
The  moment  that  he  administered  on  the  estates  of  his  mother  and 
sister  respectively,  the  right  to  sue  John,  or  his  personal  representa- 
tive, on  their  behalf,  became  extinct :  and  he  being  jointly  bound 
with  John  in  the  recognizance  was,  in  contemplation  of  law,  consi- 
dered to  have  the  amount  in  his  own  hands  ;  and  might  have  been 
sued  immediately  by  the  creditors  of  his  mother  and  sister  respec- 
tively, if  they  had  any,  and  compelled  to  pay  the  same  as  assets  in 
his  hands  to  the  full  amount  coining  from  John,  as  well  as  himself, 
to  each  of  them  on  the  recognizance.  And  if,  at  the  end  of  the  year 
from  his  having  taken  out  letters  of  administration,  any  surplus  re- 
mained after  paying  the  debts,  he  was  bound  and  liable  to  pay  it 
over  to  the  next  of  kin  of  his  mother  and  sister,  according  to  the  pro- 
visions of  the  intestate  law.  But  if  he  has  paid  and  settled  the 
amount  coming  to  his  mother  and  sister  respectively  on  the  recogni- 
zance, then  he  has  a  claim  for  contribution  against  the  estate  of 
John,  provided  he  has  paid  more  than  his  proportion  according  to 
the  agreement  made  between  them  ;  and  is  a  simple  contract  cre- 
ditor of  the  estate  of  John  for  the  amount  whatever  it  may  be.  But, 
as  he  has  no  claim  upon  the  recognizance  ;  and  the  fund  in  the 
hands  of  the  administrator  of  John  being  insufficient  in  amount  to 
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reach  any  inferior  grade  of  debts,  William  Simonton  is,  therefore, 
not  entitled  to  receive  any  part  of  the  1241  dollars  and  64  cents  in 
the  hands  of  the  administrator  of  John  W.  Simonton. 

The  decree  of  the  orphan's  court  is  reversed,  and  the  whole  of  the 
money  in  the  hands  of  the  administrator  is  decreed  to  be  appiopriated 
and  paid  pro  rata  in  discharge  of  the  claims  of  Jonas  Rudy  and 
Margaret  Rudy.  It  is  also  decreed,  that  the  clerk's  fees  on  the  ap- 
peal be  paid  by  the  appellants  ;  but  that  the  costs  in  the  court  below 
be  paid  by  the  appellees. 

Decree  accordingly. 

Harris  and  M'Clure,  for  appellants. 
M'Cormick  and  M  Kinney,  for  appellees. 


Hibshman  against  Dulleban. 

The  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the  point,  is, 
as  a  plea,  a  bar ;  or,  as  evidence,  conclusive,  between  the  same  parties  in  the 
same  matter  directly  in  question  in  another  court.  The  judgment  of  a  court  of 
exclusive  jurisdiction  directly  upon  the  point,  is  in  like  manner  conclusive  upon 
the  same  matter  between  the  same  parties  coming  incidentally  in  question  in 
another  court  for  a  different  purpose.  But  neither  the  judgment  of  a  concurrent 
or  exclusive  jurisdiction  is  evidence  of  any  matter  incidentally  cognizable,  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judgment. 

ERROR  to  the  district  court  of  Lancaster  county. 

John  Dulleban  brought  this  action  on  the  case  against  the  execu- 
tors of  Martin  Laber  deceased. 

The  action  is  for  a  legacy  ;  to  which  the  defendants  pleaded  a 
release.  The  plaintiff  replied,  that  this  release  was  obtained  by 
fraud,  covin  and  misrepresentation.  The  rejoinder  of  the  defend- 
ants set  forth,  that  on  the  exhibition  of  the  administration  account 
of  these  defendants,  as  executors  of  Martin  Laber  deceased,  the  pre- 
sent plaintiff  then  excepted  to  the  account,  on  which  occasion  this 
release  was  exhibited  to  the  orphan's  court  as  a  full  answer  to,  and 
satisfactory  bar  of  the  said  exceptions  ;  that  it  was  held,  decreed  and 
adjudged  by  the  said  court,  to  be  a  good,  fair  and  valid  release ;  and 
that  the  decree,  sentence  and  judgment  still  remain  in  full  force  and 
effect.  The  defendants  thereupon  pray  judgment,  if  plaintiff  ought 
to  be  permitted  or  received  against  the  record  to  reply,  &c. 

The  plaintiff  by  his  surrejoinder,  after  protesting  that  the  release, 
if  valid,  was  only  an  acquittance  under  seal,  for  104  pounds  13  shil- 
lings, in  part  of  his  demand,  averred  that  the  orphan's  court,  having 
received  the  said  exceptions,  attached  them  to  the  administration 
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account,  and  made  a  record  that  the  said  account  was  on  the  20th 
December  1825,  read  and  excepted  to.  That  the  said  administra- 
tion account,  thus  excepted  to,  and  no  other  matter  or  thing  relating 
thereto,  remained  of  record  and  for  adjudication  in  the  orphan's 
court  from  20th  December  1825  until  the  23d  December  1827,  when 
the  said  orphan's  court  heard  the  executors  and  their  proofs,  and  the 
exceptants  and  their  proofs,  relative  to  the  said  matter  in  issue  :  to 
wit,  the  said  account  and  exceptions  thereto.  That  the  said  court 
held  the  same  under  advisement  from  the  23d  March  to  the  24th 
September  1827,  when  they  delivered  their  opinion  and  decree  upon 
the  said  matter  in  controversy,  revising,  correcting  and  adjudicating 
upon  said  account  and  the  exceptions  thereto,  and  decreeing  a  much 
larger  balance  to  be  due  by  the  said  executors  than  the  said  execu- 
tors had  charged  themselves  with. 

That  the  administration  account  and  exceptions  only  put  in  issue 
and  controversy  for  decision  by  the  said  orphan's  court  the  amount 
of  balance  due  by  said  executors  upon  the  said  account,  as  by  said 
account  and  exceptions  and  the  opinion  of  the  orphan's  court,  all  of 
which  are  made  a  part  of  the  surrejoinder,  more  fully  and  at  large 
appears,  and  not  the  fraud,  covin  and  misrepresentation,  by  which 
the  said  John  Dulleban  in  his  said  above  replication  alleges  that  the 
said  executors  obtained  the  said  paper  purporting  to  be  a  release,  &c., 
nor  any  other  matter  relative  to  the  said  paper  so  pleaded  as  afore- 
said, purporting  to  be  a  release.  Without  this,  that  the  said  orphan's 
court  legally,  judicially,  &c.  decided  the  said  paper  to  be  a  valid  re- 
lease, and  that  the  said  plaintiff  is  estopped  thereby  from  being  ad- 
mitted or  received  against  the  said  record  of  the  orphan's  court  to 
reply  the  said  replication  by  him  above  replied,  &c. 

To  this  surrejoinder,  the  defendant  demurred  generally  and  spe- 
cially, and  presented  to  the  court  for  causes  of  demurrer, 

1.  That  it  does  not  appear  but  that  the  said  John  Dulleban  is 
estopped  by  the  decree  of  the  orphan's  court,  from  replying  that  the 
release  was  obtained  by  fraud. 

2.  That  the  matters  of  fact  in  the  surrejoinder,  so  far  as  they  are 
sufficiently  set  forth  and  pleaded,  are  not  a  sufficient  answer  in  law 
to  the  matters  pleaded  in  the  rejoinder  of  the  said  defendants  :  to  wit, 
that  the  said  sentence  and  decree  of  the  orphan's  court  as  aforesaid, 
being  in  full  force  and  effect,  not  in  the  least  reversed,  appealed  from 
and  made  void,  were  conclusive  and  binding  upon  the  said  parties. 

3.  That  the  surrejoinder  is  a  departure,  in  alleging  that  the  re- 
lease in  the  said  rejoinder  mentioned,  if  valid,  is  only  an  acquittance 
under  seal,  for  104  pounds  15  shillings,  in  part  of  the  demand  made 
in  the  aforesaid  action,  the  plaintiff's  replication  having  alleged  that 
the  said  release  was  obtained  by  fraud,  covin  and  misrepresentation, 
and  by  no  means  suggested  arid  declared  that  the  said  release  was 
not  a  general  acquittance  and  discharge  of  the  executors. 

4.  That  the  surrejoinder  is  double  and  uncertain,  and  is  mixed 
up  of  matters  of  fact  and  matters  of  law,  and  wants  form,  &c. 


May  1835.]  OF  PENNSYLVANIA.  185 

[Hibshman  v.  Dulleban.] 

The  Court  (Hays,  president)  delivered  this  opinion  on  the  causes 
of  demurrer: 

1.  The  first  is  manifestly  insufficient  in  alleging1  (hat  it  does  not 
appear  but  that  the  said  John  Dulleban  is  estopped  ;  because  an  es- 
toppel, as  it  precludes  a  party  from  alleging  the  truth,  must,  be  cer- 
tain to  every  intent,  and  is  not  to  be  taken  by  argument  or  inference, 
but  ought  to  be  a  precise  affirmation  of  that  which  makes  the  es- 
toppel.    Co.  Litt.  352,  305. 

2.  The  second  cause,  that  is,  that  the  matters  of  fact  in  the  sur- 
rejoinder, so  far  as  they  are  well  pleaded,  are  not  a  sufficient  answer 
in  law  to  the  matters  pleaded  in  the  rejoinder,  is  nothing  more  in 
effect  than  the  repetition  of  the  general  demurrer. 

A  special  demurrer  must  show  wherein  the  objectionable  pleading 
is  insufficient,  double,  uncertain,  &c.  Sleph.  on  PL  160.  For  the 
statute,  by  requiring  the  demurrant  to  show  cause,  intended,  as  the 
books  say,  that  he  should  lay  his  finger  on  the  very  point.  2  Salk. 
678,  pi.  5,  per  Holt,  C.  J. 

3.  Had  the  plaintiff  set  forth  the  effect  of  the  release  in  the  body 
of  his  surrejoinder,  his  pleading  would  unquestionably  have  been 
obnoxious  to  this  objection.     Steph.  on  PL  235,  237.     But  this  he 
has  not  done ;  but  on  the  contrary,  has  alleged  the  fact  in  his  pro- 
testando :  and  no  point  in  pleading  appears  to  be  more  clearly  settled, 
than  that  an  erroneous  protestando  is  not  the  subject  of  exception, 
even  by  special  demurrer.  2  Saund.  103,  (a)  n.  1 ;  I  Chit.  PL  590,  591. 

4.  This  fourth  cause  of  special  demurrer  is  comprised  in  general 
allegations,  to  which  the  remarks  made  in  reference  to  the  second 
cause,  are  perfectly  applicable,  the  demurrants  having  omitted  to 
state  the  particulars  in  which  the  surrejoinder  is  double,  uncertain, 
wants  form,  &c. 

A  demurrer,  because  incerla  et  caret  forma,  is  a  general  demurrer. 
5  Bac.  M.  461  ;  Shower  2  ;  2  Comb.  297. 

Let  us  then  consider  the  substantial  objection  to  this  surrejoinder, 
in  point  of  law,  under  the  general  demurrer. 

The  rejoinder,  as  we  have  seen,  had  alleged  that  the  executors  of 
Martin  Laber  (these  defendants)  exhibited  their  administration  ac- 
count in  the  orphan's  court,  and  exceptions  thereto  were  filed  by  the 
present  plaintiff's  attorney,  that  the  release  here  pleaded  was  then 
exhibited  to  the  said  court  as  a  full  answer  and  a  satisfactory  bar 
to  said  exceptions,  and  that  the  said  release  was  held,  pronounced, 
decreed  and  adjudged  to  be  a  good,  fair  and  valid  instrument  in 
writing  or  release  between  the  said  parties,  to  wit  the  said  John 
Dulleban  the  exceptant  and  plaintiff  as  aforesaid,  and  the  said  ex- 
ecutors, accountants  as  aforesaid  and  defendants  in  this  action  ; 
which  decree,  sentence  and  judgment  still  remain  in  full  force  and 
effect ;  and  therefore  the  plaintiff  ought  not  to  be  permitted  to  reply 
the  replication  by  him  replied  in  this  case. 

To  this  the  surrejoinder  answered,  that  the  exceptions  were 
exhibited  by  Conrad  Mentzer,  John  Dulleban  and  th«  trustees  of 

IV.— Y 
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Henry  Dulleban  ;  that  the  orphan's  court  received  the  exceptions, 
attached  them  to  the  account  and  made  a  record  thereof;  that  the 
said  account  was,  on  the  20th  December  1825,  "read  and  excepted 
to." 

That  the  said  account  thus  excepted  to,  and  no  other  matter  or 
thing  relating  thereto,  remained  of  record  and  for  adjudication  in  the 
orphan's  court  from  the  20th  December  1825  until  the  23d  Decem- 
ber 1827,  on  which  last  day  the  orphan's  court  heard  the  executors 
and  their  proofs,  and  the  exceptants  and  their  proofs,  relative  to  the 
said  matter  in  issue,  to  wit  the  said  account  and  exceptions  thereto. 

That  the  said  court  held  this  matter  under  advisement  from  the 
23d  of  March  1827  to  the  24th  of  September  1827,  when  they  de- 
livered their  opinion  and  decree  upon  the  said  matter  in  controversy, 
revising,  correcting  and  adjudicating  upon  said  account  and  the 
exceptions  thereto,  and  decreeing  a  much  larger  balance  to  be  due 
by  the  said  executors  than  they  had  charged  themselves  with.  That 
the  said  administration  account  and  the  excepiions  thereto  only  put 
in  issue  and  controversy,  for  decision  by  the  said  court,  the  amount  of 
balance  due  by  the  said  executors  upon  the  said  account,  as  by  the 
said  account  and  exceptions  and  the  opinion  of  the  said  orphan's 
court  (all  of  which  are  made  a  part  of  the  surrejoinder)  more  fully 
and  at  large  appears;  and  not  the  fraud,  covin  and  misrepresentation, 
by  which  the  plaintiff  in  his  replication  alleges  that  the  executors 
obtained  the  said  paper  purporting  to  be  a  release,  nor  any  other 
matter  relative  to  the  said  paper,  &c.  Without  this,  that  the  said 
orphan's  court  legally,  judicially,  &c.  decided  the  said  paper  to  be  a 
valid  release,  and  that  the  said  John  Dulleban  is  estopped  thereby 
from  being  admitted  or  received  against  the  said  record  of  the  or- 
phan's court  to  reply  the  said  replication  by  him  above  replied  in 
this  suit,  &c. 

The  special  demurrer  not  being  sustained,  the  facts  set  forth  in 
the  surrejoinder  must  be  taken  to  be  well  pleaded  and  as  true. 

The  question  then  is,  are  they  in  law  a  sufficient  answer  to  the 
rejoinder] 

The  allegation  of  that  plea  is,  that  the  release  was  decreed  by  the 
orphan's  court  to  be  a  valid  release,  on  the  hearing  of  the  plaintiff's 
exceptions  to  the  administration  account  of  the  defendants  ;  where- 
fore the  defendants  conclude  by  their  rejoinder,  that  the  plaintiff 
ought  not  to  be  permitted  against  the  record  to  reply  in  this  suit 
that  the  same  release  was  fraudulent.  The  surrejoinder  denies  that 
the  release  was  in  issue,  or  that  the  court  decided  that  it  was  a  valid 
release,  and  denies  the  conclusion  that  the  plaintiff  is  estopped  by 
the  record  to  reply  the  replication  which  he  has  replied  in  this  suit. 

Had  the  surrejoinder  not  made  the  opinion  of  the  orphan's  court, 
by  reference,  a  part  of  itself,  this  denial  alone  would  have  been  con- 
clusive, because,  if  the  release  was  not  in  issue,  and  if  the  orphan's 
court  did  not  decide  that  it  was  a  valid  release,  the  objection  to  the 
replication  utterly  fails. 
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The  opinion  shows  that  the  release  was  before  the  court;  that  the 
right  of  any  other  than  the  trustees  of  Henry  Dulleban  to  except  to 
the  administration  account  was  denied  by  the  accountants;  and  that 
the  court  decided,  as  to  Conrad  Mentzer  and  John  Dulleban  (the 
plaintiff  here),  that  the  objection  to  their  right  of  interference  was  a 
valid  one,  on  the  ground  that  they  were  parties  to  this  release;  which 
the  court  said  was  general  and  unrestrictive  in  its  terms,  and  that  no 
attempt  had  been  made  to  impeach  its  fairness  and  efficacy.  But 
the  orphan's  court  declared  that  the  release  could  not  affect  the  inte- 
rests of  Henry  Dulleban  and  his  trustees,  and  that  the  exceptions 
filed  on  their  behalf  were  entitled  to  the  consideration  of  the  court. 

The  exceptions  were  generally  applicable  to  the  items  of  the  ac- 
count to  which  they  referred,  and  were  not  dependent  on  the  parti- 
cular claims  of  the  individual  exceptants.  The  court,  therefore, 
proceeded  to  consider  every  one  of  the  exceptions  in  the  same  way 
as  they  would  have  done,  provided  all  the  exceptants  had  been  ad- 
mitted to  a  hearing  ;  and  the  account  was  materially  corrected. 

The  matter  in  issue  was,  whether  or  not  the  administration  account, 
quoad  the  objectionable  items,  was  a  just  and  true  account  of  the 
administration  of  these  executors. 

The  question  which  was  incidentally  raised  on  the  hearing  was, 
whether  Conrad  Mentzer  and  John  Dulleban  were  entitled  to  except 
to  the  account;  and  the  court  did  undoubtedly  pass  upon  this  release, 
so  far  as  was  necessary  to  enable  them  to  found  a  judgment  on  this 
incidental  and  preliminary  question,  but  no  further. 

I  apprehend  that  this,  indeed,  was  the  utmost  limit  of  their  autho- 
rity ;  for  this  release  purports  to  be  a  release  of  a  legacy,  a  species 
of  claim  to  which  the  limited  jurisdiction  of  the  orphan's  court  does 
not  extend.  By  an  act  of  assembly,  a  remedy  is  provided  for  the 
recovery  of  such  a  claim  by  an  action  at  law.  If  the  orphan's  court 
could  not  decide  that  John  Dulleban  is  or  is  not  entitled  to  the 
legacy  which  by  the  present  action  he  demands,  could  they  decide 
conclusively  upon  the  validity  of  a  deed  or  writing  vitally  connected 
with  his  right  of  action'?  Will  the  law  thus  allow  that  to  be  accom- 
plished by  indirection,  the  doing  of  which  directly  it  prohibits?  Cer- 
tainly not.  This  answer  is  decisive  of  the  present  demurrer ;  for  it 
appears  tome  that  the  question  it  presents  is  substantially  that  which 
I  have  just  stated. 

I  am  of  opinion  that  the  orphan's  court  did  not  undertake  to  decide 
upon  the  character  of  the  release  in  question  in  such  a  manner  as 
would  preclude  the  plaintiff  from  replying  as  he  has  done  in  his 
replication  in  this  suit;  and  that  they  had  not  jurisdiction  over  the 
subject  matter  to  that  extent,  had  they  even  been  disposed  to  carry 
their  authority  so  far. 

Let  judgment  on  the  demurrer  be  entered  for  the  plaintiff. 

The  court  then  thus  disposes  of  two  motions  on  the  subject  of  the 
pleadings. 
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In  this  case  two  motions  were  entered  upon  the  minutes  of  the 
court  on  the  6th  of  February  last. 

Mr  Parke  moved  to  strike  off  the  rejoinder  entered  on  the  30l.li  of 
October  1833,  for  reasons  filed  ;  and  on  the  same  day  Mr  Hopkins 
moved  for  leave,  before  judgment  is  entered  on  the  demurrer,  to  with- 
draw the  same,  in  order  to  rejoin  that  the  release  was  not  obtained 
b}7  fraud,  &c. 

These  two  motions  were  argued  at  the  adjourned  court  in  October, 
by  Mr  Parke  and  Mr  Franklin. 

To  comprehend  the  question,  it  is  necessary  to  advert  to  the  pro- 
ceedings had  anterior  to  the  motions. 

The  suit  was  a  summons  in  case  for  a  legacy;  and  on  the  25th 
of  April  1831,  the  plaintiff  filed  his  narr.  setting  forth  the  bequest  in 
the  last  will  and  testament  of  Martin  Laber  deceased,  the  appoint- 
ment of  the  defendants  as  executors,  the  death  of  the  widow,  grant- 
ing of  letters  testamentary,  assets,  &c. 

To  this  declaration,  the  defendants  on  the  15th  of  February  1832, 
pleaded  a  release. 

And  the  plaintiff  replied,  that  the  release  was  obtained  by  fraud, 
covin  and  misrepresentation. 

On  the  18th  of  June  1833,  the  defendants  rejoined  at  length,  that 
the  plaintiff  was  estopped  to  reply  the  release,  by  certain  proceedings 
which  had  taken  place  in  the  orphan's  court,  and  which  were  set 
forth  in  the  rejoinder. 

The  plaintiff  surrejoined,  specially  traversing  the  estoppel. 

On  the  29th  of  June  1833,  the  defendants  demurred  generally 
and  specially,  in  which  on  the  10th  of  July  following,  the  plaintiff 
joined. 

On  the  6th  and  7th  of  January  1834,  the  demurrer  was  elaborately 
argued;  and  the  court,  having  held  the  matter  under  consideration, 
delivered,  on  the  6th  of  February,  their  opinion  thereon,  and  directed 
judgment  to  be  entered  for  the  plaintiff;  which  was  accordingly 
done. 

Some  time  afterwards  on  the  same  day,  Mr  Hopkins  requested 
the  court  to  suspend  this  judgment;  which  request,  without  being 
granted  or  refused,  was  ordered  to  be  noted  on  the  minutes. 

Mr  Parke  next  moved  to  strike  off  the  rejoinder  entered  in  this 
case  on  the  30th  of  October  1833;  it  being,  as  he  alleged,  irregular, 
erroneous,  and  after  the  issue  formed  in  law  upon  the  only  pleadings 
then  in  the  cause  in  which  defendant  had  rejoined  an  estoppel,  it 
either  having  been  entered  in  the  office  in  the  ordinary  way,  or  be- 
fore the  court,  without  notice  to  the  plaintiff. 

On  the  same  day,  Mr  Hopkins  submitted  his  motion,  for  leave, 
before  judgment  is  entered  on  the  demurrer,  to  withdraw  the  same, 
in  order  to  rejoin  that  the  release  was  not  obtained  by  fraud,  &c. 

To  the  rejoinder  of  the  30th  of  October  1833,  two  objections  were 
urged : 

1st.  That  the  defendants  could  not  rejoin  two  distinct  matters,  as 
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they  have  attempted  by  two  several  surrejoinders  to  do  here;  having 
formerly  rejoined  an  estoppel,  and  by  this  second  rejoinder  traversing 
the  fraud,  &c.  averred  in  the  plaintiff's  replication. 

The  old  common  law  strictness  which  restrained  defendants  from 
pleading  more  than  one  plea  to  the  plaintiff's  declaration,  was  re- 
formed by  the  statute  of  4  w2nne,  c.  16,  3,  4,  5,  which  made  it  lawful 
for  any  defendant,  with  leave  of  the  court,  to  plead  as  many  several 
matters  as  he  should  think  necessary  to  his  defence. 

But  this  relaxation  goes  no  further  than  the  plea ;  it  does  not  ex- 
tend to  the  replication  or  other  subsequent  proceedings,  with  refer- 
ence to  which  the  parties  are  forbidden,  by  the  rules  of  pleading,  to 
join  several  replications  to  the  same  plea,  or  several  rejoinders  to  the 
same  replication,  and  so  on. 

The  second  rejoinder  in  this  case  is,  therefore,  irregular. 
3d.  The  second  objection  is  quite  as  decisive. 
A  parly  cannot  plead  and  demur  to  the  same  matter.    He  must 
make  his  election,  in  order  that  a  single  issue  only,  in  respect  of  a 
single  subject,  should  be  produced.     Steph.  327.     The  statute  of 
Anne  gives  no  authority  for  demurring  and  pleading  to  the  same 
matter. 

Three  months  after  the  defendants  had  demurred  to  the  plaintiff's 
surrejoinder,  they  file  a  second  rejoinder  to  the  replication,  whilst 
their  demurrer  is  still  pending ;  the  effect  of  which  was  to  make  up 
an  issue  of  fact  on  the  same  matter  as  to  which  the  demurrer  had 
raised  an  issue  in  law.  This  is  not  allowable. 

I  am  of  opinion,  therefore,  that  this  rejoinder  of  the  30th  of  Oc- 
ctober  1833,  should  be  struck  off. 

With  respect  to  the  motion  to  withdraw  the  demurrer,  it  was  per- 
mitted to  be  entered,  subject  to  every  exception.  Nothing  done  or 
omitted  by  the  court,  in  reference  to  it,  can  be  considered  as  lending 
it  any  sanction.  The  demurrer  was  well  argued,  and  the  court  held 
it  under  advisement  for  a  month.  The  opinion  was  read  ;  the  order 
to  enter  the  judgment  distinctly  announced  ;  and  after  this,  though 
on  the  same  day,  the  defendant's  counsel  submitted  the  request  to 
suspend  the  judgment.  The  judgment  was  not  suspended,  but  the 
request  was  directed  to  be  noted  on  the  minutes. 

The  next  step  on  the  part  of  the  defendants  was,  on  the  same  day, 
to  move  for  leave  to  withdraw  the  demurrer.  This  motion  is  with- 
out precedent.  The  defendants  had  elected  their  course  ;  they  had 
tendered  an  issue  in  law  ;  they  had  enforced  it  with  well  prepared 
arguments ;  and  the  court,  on  full  consideration,  had  decided  that 
issue.  And  after  such  decision,  comes  the  request  that  the  court 
would  not  decide ;  after  judgment  ordered  and  entered,  it  was  asked 
that  the  court  would  not  give  judgment :  and  then  leave  was  moved 
— leave  before  judgment  was  entered  on  the  demurrer — to  withdraw 
the  same,  in  order  to  rejoin  anew. 

There  must  be  an  end  of  every  controversy;  a  period  of  repose  to 
all  litigation.  Interest  reipublkce  ut  sit  finis  litium.  In  Burke  v.  Hoo- 
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ver,  this  court  decided  that  there  could  be  no  amendment  after  judg- 
ment on  demurrer.  Surely  the  party  is  sufficiently  indulged,  if  at  any 
time  before  judgment,  even  after  argument,  he  may  amend  his  faulty 
pleadings,  and  place  himself  rectus  in  curia;  if  he  lies  by,  and  takes 
his  chance  of  a  decision  in  his  favour,  he  ought  not  to  expect  that 
the  court  will  then  suffer  him  to  unravel,  not  only  his  own  work, 
but  theirs,  on  finding  that  the  judgment  is  against  him.  Is  his  ad- 
versary to  be  delayed  for  ever1?  Is  the  solemn  adjudication  of  the 
court  to  be  taken  for  an  idle  ceremony  1  Must  the  party's  own. 
choice  of  the  issue  to  be  decided  be  treated  by  him  as  a  mere  expe- 
riment upon  the  court1? 

This  has  not,  indeed,  been  contended  for ;  yet  it  is  manifest  that 
such  must  be  the  effect  of  allowing  the  demurrant  to  withdraw  his  de- 
murrer, and  alter  his  pleadings  after  judgment  against  him.  This 
is  nothing  less  than  an  amendment  after  judgment.  If  allowed  to 
the  demurrant,  it  could  not  be  denied  to  the  party  joining  in  the 
demurrer ;  and  hence  it  is  clear  that  all  proceedings  on  demurrer 
would  result  in  nothing  but  delay  and  an  unprofitable  waste  of  la- 
bour and  time. 

I  am  of  opinion,  then,  that  the  judgment  on  the  demurrer  in  ques- 
tion ought  not  to  have  been  suspended ;  and  that  the  defendants 
should  not  have  leave  to  withdraw  their  demurrer.  . 

Motion  of  plaintiff's  counsel  granted.  Motion  of  defendants' 
counsel  denied. 

Assignment  of  errors  : 

1.  The  court  erred  in  entering  judgment  on  the  demurrer  in  favour 
of  the  plaintiff,  when  it  should  have  been  entered  in  favour  of  the 
defendants. 

2.  If  the  plaintiff  was  entitled  to  any  judgment  at  all,  it  was  only 
to  judgment  quod  respondent  ouster  and  not  to  judgment  quod  recu- 
peret. 

3.  The  court  erred  in  striking  off  the  rejoinder  of  the  defendants 
to  the  plaintiff's  replication  added  on  the  30th  of  October  1833. 

4.  The  court  erred  in  not  allowing  the  defendants  to  withdraw 
their  demurrer  for  the  purpose  of  rejoining  that  the  release  was  a  fair 
and  valid  release,  without  fraud,  &c. 

Franklin,  for  plaintiff  in  error. 

Parke,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  defendants  having  pleaded  a  release  to  the 
plaintiff's  declaration  for  a  legacy  and  the  plaintiff  having  replied 
perfraudem,  the  defendants  rejoin  that  the  release  was  exhibited  by 
them  in  the  orphan's  court,  and  allowed  by  that  court  as  a  decisive 
bar  to  exceptions  taken  by  the  plaintiff  to  their  administration  ac- 
count ;  and  the  question  raised  by  the  demurrer  is,  whether  the 
validity  of  the  release  has  passed  in  rem  judicatam.  The  law  of  the 
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case,  with  its  distinctions,  has  been  compressed  into  the  dimensions 
of  a  nutshell,  by  Chief  Justice  De  Grey,  in  the  Duchess  of  Kings- 
ton's case,  11  St.  Tr.  261  ;  and  though  the  passage  is  a  trite  one, 
yet  as  it  could  not  otherwise  be  so  well  expressed,  it  is  proper  to  re- 
peat it  in  his  own  words.  "  From  the  variety  of  cases  in  respect  to 
judgments  being  given  in  evidence,"  said  the  chief  justice,  "  these 
two  distinctions  seem  to  follow  as  being  generally  true :  first,  that 
the  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the 
point,  is,  as  a  plea,  a  bar — or  as  evidence,  conclusive,  between  the 
same  parties  on  the  same  matter  directly  in  question  in  another  court ; 
secondly,  that  the  judgment  of  a  court  of  exclusive  jurisdiction  directly 
upon  the  point,  is  in  like  manner  conclusive  upon  the  same  matter 
between  the  same  parties  coming  incidentally  in  question  in  an- 
oiher  court  for  a  different  purpose.  But  neither  the  judgment  of  a 
concurrent  or  exclusive  jurisdiction,  is  evidence  of  any  matter  INCI- 
DENTALLY cognizable,  nor  of  any  matter  to  be  inferred  by  argument 
from  the  judgment."  This  brief  but  comprehensive  summary  fur- 
nishes a  rule  for  every  case  that  any  complication  of  circumstances 
can  produce.  Now,  did  the  question  of  fraud  come  before  the 
orphan's  court  directly  or  incidentally  1  Not  directly  certainly;  for 
that  court  had  jurisdiction  of  it  but  incidentally,  and  not  to  entertain 
an  action  whose  immediate  object  should  be  to  ascertain  the  fact. 
In  Blackham's  case,  1  Salk.  290,  the  defendant  proved  that  the 
goods,  for  the  conversion  of  which  the  action  was  brought,  had  be- 
longed to  Mrs  Blackham,  whose  administrator  he  then  was;  to 
rebut  which,  the  plaintiff  proved  that  he  was  her  husband;  where- 
upon the  defendant  contended  that  the  marriage  was  conclusively 
negatived  by  the  grant  of  administration  to  himself,  in  preference  to 
the  plaintiff,  her  pretended  husband.  But  lord  Holt  said,  that 
though  a  matter  directly  determined  by  the  sentence  could  not  be 
gainsaid,  yet  that  the  principle  has  regard  but  to  a  point  directly 
tried,  and  not  to  a  matter  collaterally  inferable  from  it.  The  same 
principle  was  recognized  by  the  king's  bench,  in  Clues  v.  Bathurst, 
Ca.  Temp.  Hardw.  12.  The  case  of  Rex  v.  Vincent,  Stra.  481,  in 
which  it  was  held,  that  the  production  of  a  probate  by  a  prisoner  in- 
dicted for  forging  a  will,  is  conclusive  for  him,  has  been  repeatedly 
overruled.  And  the  judgment  must  not  only  have  been  direct,  but 
conclusive  of  the  matter  adjudged,  in  the  court  where  it  was  rendered; 
for,  as  is  justly  remarked  by  Mr  Starkie,  part  two,  section  sixty-five, 
if  it  did  not  decide  the  point  there,  it  ought  not  to  decide  it  elsewhere. 
On  all  these  grounds  the  decree  of  the  orphan's  court  was  incompe- 
tent to  affect  the  plaintiff  in  his  common  law  action.  The  validity 
of  the  release  was  drawn  into  contest  incidentally  ;  and  the  point 
being  thus  incidentally  decided  against  him,  can  no  more  prejudice 
his  title  in  another  court,  than  can  the  decision  of  a  surrogate  or 
register  prejudice  the  title  of  an  unsuccessful  claimant  of  administra- 
tion to  the  estate  of  a  decedent.  Again,  the  point  was  not  actually, 
or  at  least  necessarily,  decided.  The  plaintiff's  exceptions  to  the 
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administration  account,  were  also  the  exceptions  of  Henry  Dulle- 
ban's  trustees;  and  whether  the  release  were  good  or  bad,  was  a 
question  whose  decision  could  not  supplant  a  decision  of  them  on 
the  merits.  It  did  not  supplant  it;  and  the  gratuitous  determination 
of  a  point  involving  the  question  of  fraud,  which  had  no  effect  there, 
ought  to  have  no  effect  here,  especially  to  deprive  the  plaintiff  of  a 
trial  by  jury. 
Judgment  affirmed. 


M'Cormick  against  M'Murtrie. 

The  field  notes  and  other  official  proceedings  of  a  deputy  surveyor  may 
always  be  given  in  evidence  to  explain  his  acts. 

A  deputy  surveyor  may,  after  a  survey  made,  protract  the  original  lines  and 
embrace  more  land  ;  but  as  the  lines  run  and  marked  on  the  ground  constitute 
the  true  survey,  it  is  a  fact  for  the  jury  to  determine,  whether  the  survey  re- 
turned, and  that  actually  made,  are  the  same. 

If  a  man  be  induced  by  another  to  enter  upon  land  as  a  settler,  and  expend 
his  money  in  improving  it,  he  who  offers  such  inducement  shall  not  afterwards 
allege  any  thing  against  such  title  ;  but  if  he  who  enters  knows  that  the  title  to 
land  is  in  dispute  and  goes  in  to  take  his  chance,  the  rule  does  not  apply. 

A  purchaser  at  sheriff's  sale  may  have  a  better  title  than  the  debtor  had  at 
the  time  of  the  sale  ;  his  title  dates,  in  many  respects,  from  the  lien  of  the 
judgment ;  he  holds  discharged  of  latent  trusts,  and  of  intervening  conveyances, 
leases  and  incumbrances  made  by  the  debtor. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

This  was  an  action  of  ejectment  by  David  M'Murtrie,  against 
David  M'Murtrie,  Jun.  and  Alexander  M'Cormick.  The  plaintiff 
claimed  under  a  warrant  to  George  Allen,  dated  the  29ih  of  July 
1762,  on  which  a  survey  was  made  on  the  7th  of  October  1762, 
by  Samuel  Findlay,  assistant  deputy  surveyor;  and  in  order  to 
establish  the  fact  that  the  land  in  dispute  was  included  within  ihe 
survey,  the  plaintiff  offered  in  evidence  the  field  notes  of  the  assistant 
deputy,  after  having  proved  that  they  were  found  among  his  papers 
after  his  death,  which  hapened  in  1805.  This  evidence  was  objected 
to  by  the  defendant,  but  the  objection  was  overruled  and  exception 
taken. 

The  defendant  claimed  under  a  warrant  to  Alexander  M'Cormick, 
dated  the  1st  of  March  1795,  upon  which  a  survey  was  made  the 
18th  of  December  1801,  and  which  included  the  land  in  dispute. 
The  questions  of  law  which  arose  are  sufficiently  stated  in  the 
opinion  of  the  Court,  which  was  delivered  by 

SERGEANT,  J. — The  plaintiff  below  claimed  under  two  titles. 
The  first  was  a  warrant,  dated  the  29th  of  July  1762,  to  George 
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Allen,  for  three  hundred  acres,  on  which  a  survey  of  that,  quantity 
of  l.iiid  was  made  on  the  7th  of  October  1762,  by  Samuel  Findlay, 
assistant  deputy  surveyor,  and  returned  into  the  surveyor-general's 
office  on  the  7ih  of  January  1763.  The  defendant  claimed  pait.  of 
the  land  contained  in  the  above  warrant  and  survey,  under  a  war- 
rant to  Robert  M'Connick,  dated  the  16ih  of  July"  1816,  for  sixty 
acres,  including  an  improvement  interest  from  the  1st  of  March 
1784,  on  which  a  survey  was  made,  the  6th  of  August  1816,  of  fifiy- 
nine  acres  and  sixty-two  perches,  the  land  in  dispute.  The  de- 
fendant gave  evidence  to  show  that  the  lines  of  the  Allen  survey 
existing  on  the  ground,  as  marked  by  two  white  oak  corners  referred 
to  in  that  survey,  excluded  the  land  in  dispute.  The  plaintiff  gave 
in  evidence  the  field  notes  of  Samuel  Findlay,  as  follows  : 

"October  7th,  1762,  surveyed  for  Scull,  on  a  three  hundred  acres 
warrant  to  George  Allen,  dated  the  29ih  of  July  1762,  adjoining 
Jacob  Gardner,  beginning  at  a  white  oak  on  the  south  side  of 
Shaver's  creek,  below  said  Gardner's  land  ;  thence  by  ditto  north 
thirty-four  degrees ;  west  two  hundred  and  thirty-two  perches  to  a 
white  oak;  at  the  end  of  twenty-two  perches  crossed  Shaver's  creek, 
south  thirty  degrees,  west  two  hundred  and  fifty-two  perches  to  a 
while  oak  ;  at  twelve  perches  from  last  crossed  a  small  run,  south 
forty  degrees,  east  one  hundred  and  fifty  perches  to  a  hickory  on 
the  bank  of  Shaver's  creek  ;  thence  up  the  creek  ;  at  sixty  perches 
crossed  run  ;  at  one  hundred  perches  crossed  again  ;  up  Shaver's 
creek  north  twenty-five  degrees,  east  twenty-eight  degrees  to  the 

mouth  of  the ,  thence  up,  by  a  barren  hill,  said  line  to  the 

beginning,  about  thirty  perches  to  the  eastward  of  the  creek,  which 
will  be  on  the line, — drafted  three  hundred  acres  and  three- 
fourths. 

"N.  B.  There  is  forty-two  perches  added  to  the  end  of  the  line, 
first  course  from  the  while  oak,  which  makes  it  two  hundred  and 
seventy-four  perches.  Also,  the  third  course  extended  forty-two 
perches  to  answer  the  first,  course  ;  and  the  second  course  ran  paral- 
lel." With  this  was  a  draft  tabled  from  the  field  notes,  as  surveyed 
for  George  Allen,  &c.  The  lines  extended  as  in  this  N.  B.,  com- 
prehended the  lands  in  dispute. 

The  first  error  relied  on  by  the  plaintiff  in  error  is,  on  the  admis- 
sion by  the  court  below  of  the  field  notes  of  the  assistant  deputy 
surveyor.  But  in  this,  we  think,  there  was  no  error.  The  field 
notes,  and  other  official  proceedings  of  the  deputy  surveyor,  have 
always  been  admitted  in  explanation  of  his  acts,  when  offered  by  any 
party  interested. 

The  next  errors  are  in  the  charge  of  the  court.  The  court  say, 
that  "the  lines  on  the  ground  constitute  the  true  survey.  The  first 
inquiry  is,  did  the  surveyor  extend  (he  lines  after  he  made  the  sur- 
vey. After  a  survey  has  been  made,  and  the  surveyor  finds  he  has 
not  a  sufficient  quantity,  he  may  extend  the  lines  by  protraction  ; 
and  the  warrant  holder  will  hold  the  same  so  added,  if  no  intervening 
iv. — z 
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right  commences  before  the  return  and  acceptance  in  the  office." 
They  were  ihen  requested  by  the  defendant  to  instruct  the  jury  : 
1st.  "  That  if  the  jury  believe  that  J.  Armstrong,  in  returning  the 
survey  of  George  Allen,  adhered  to  the  marked  coiners  and  lines  on 
the  ground  which  exclude  the  land,  then  the  plain  tiff  is  not  entitled 
to  recover."  Answer:  "To  this  the  court  accede."  2d.  "That 
the  corners  run  and  marked  on  the  ground  constitute  the  true  survey; 
and  if  the  return  draft  of  Allen  calls  for  the  white  oak  marked  corner, 
the  survey  can  go  no  further."  Answer:  "To  this  the  court  ac- 
cede. It  is  a  general  principle.  But  the  jury  will  judge  whether 
the  return  did  call  for  those  corners  short  of  the  distance  of  forty-two 
perches  ;  and  whether  the  whole  extent  of  the  plotting  was  not  re- 
turned." 

In  these  instructions  the  court  seem  fully  to  admit  that  the  lines 
run  and  marked  on  the  ground  constitute  the  survey;  that  in  cer- 
tain cases  the  deputy  surveyor  may,  after  a  survey  made,  protract 
the  original  lines,  and  embrace  more  land  ;  and  that  it  was  a  ques- 
tion for  the  jury,  on  the  evidence,  whether  in  his  return  he  adhered 
to  the  first  lines  run,  and  called  for  the  corners  of  those  lines.  But 
they  do  not  say  that  an  additional  quantity  may  be  introduced  by 
mere  plotting  on  paper ;  and  the  plaintiff  contended,  that  the  pro- 
tracted lines  were  run  and  marked  on  the  ground.  To  be  sure,  after 
a  lapse  of  nearly  three-fourths  of  a  century,  marks  and  corners  may 
have  disappeared  from  various  causes,  and  the  evidence  may  not  be 
precise  and  full.  But  it  seems  to  me  a  strong  case  must  be  made 
out  to  overturn,  on  this  ground,  the  presumption  arising  from  a  survey 
returned  and  accepted  more  than  fifty  years  before  the  new  warrant, 
recognized  by  adjoining  surveys  at  the  time  and  afterwards,  and 
accompanied  by  acts  of  ownership.  In  this  there  was  no  error. 

But  the  plaintiff  also  claimed  as  the  owner  of  the  new  warrant 
and  survey  of  1816,  which  passed  by  purchase  at  sheriff's  sale  to 
William  Connelly,  and  was  sold  by  him,  in  1821,  to  James  Myton. 
Myton  became  embarrassed,  and  many  judgments  were  obtained 
against  him  from  1821  to  1828.  On  one  of  these  his  title  was  sold, 
in  1831,  to  the  plaintiff  in  this  suit,  who  paid  the  purchase  money, 
and  received  a  deed  from  the  sheriff.  The  money  was  appropriated 
to  the  payment  of  prior  judgments.  The  defendant,  to  rebut  this 
tiile,  alleged,  that  Myton  encouraged  and  assisted  him  to  settle  on 
the  tract;  in  consequence  of  which  the  defendant  erected  a  building 
on  the  premises,  and  made  improvements.  He  then  requested  the 
court  to  instruct  the  jury,  "  if  the  testimony  of  James  Myton  and 
Thomas  Ralston  is  believed  by  (he  jury,  then  James  Myton  having 
agreed  and  consented  to  A.  M'Cormick  making  his  improvement, 
and  having  induced  and  assisted  in  the  building  of  his  house,  &c., 
be  could  not,  if  yet  the  owner  of  the  estate  purchased  by  Connelly 
at  sheriff's  sale  as  the  properly  of  R.  M'Cormick,  recover  in  eject- 
ment from  the  defendant  now,  if  the  warrant  and  survey  of  Robert 
M'Cormick  were  vested  in  him  ;  and  that  the  sheriff's  alienee, 
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David  M'Murtrie,  stands  in  no  beUer  situation  than  Myton,  and 
could  not  recover  on  I  hat  warrant  and  survey."  To  which  the 
court  replied:  "it  is  said  My  ion  abandoned;  encouraged  the  de- 
fendant to  settle  ;  and  that  he  shall  be  postponed  ;  and  that  the 
purchaser  at  sheriff's  sale  stands  in  no  better  situation.  We  agree, 
that  when  a  man  encourages  another  to  settle,  to  improve  and  ex- 
pend his  money,  he  shall  be  postponed.  Bui  is  this  that  case] 
Here  the  defendant  knew  of  Mylon's  title  ;  he  knew  of  M'Murtrie's 
claim  ;  he  wanted  to  try  the  first  chance  ;  Myton  only  wanted  an 
acre  and  a  half  about  the  mill ;  here  was  a  clear  case  of  experiment; 
an  arrangement  by  a  man  indebted,  greatly  indebted,  for  certain 
purposes,  whose  title  was  bound  by  the  judgments  against  him, 
going  into  an  arrangement  which  might  affect  his  title  to  the  land. 
Is  the  defendant  an  innocent  man  expending  his  money  at  the  in- 
stance of  Myton  ?  On  the  other  hand,  is  it  not  a  speculating  and 
fraudulent  settlement'?  Myton  could  not  have  conveyed  it  by  deed 
to  affect  the  giving  judgment.  We  submit  to  you  whether  the  case 
comes  within  the  principle  stated.  We  agree  that  the  purchaser  at 
sheriff's  sale  only  takes  the  title  of  defendant ;  but  he  cannot  be 
affected  by  any  secret  trust." 

There  was  no  pretence  whatever  for  the  defendant's  claiming  an 
equity  on  the  ground  of  encouragement  to  improve  given  to  him  by 
Myton.  That  doctrine  applies  only  to  a  bona  fide  improver,  who  is 
led  into  a  mistaken  expenditure  by  the  acts  or  connivance  of  another, 
supposing  the  property  to  be  his  own.  Here  the  defendant  knew 
the  land  was  in  dispute  between  these  parties  ;  and  volunteered  to 
originate  a  new  claim  which  might  prevail  against  the  plaintiff.  He 
desired  to  make  an  experiment,  and  agreed  to  take  his  chance.  He 
cannot  complain  if  the  chance  fails.  No  imposition  was  practised 
on  him  ;  he  was  led  into  no  mistake.  On  the  contrary,  it  wears 
very  much  the  appearance  of  a  combination  to  speculate  on  another 
title  by  improvement,  and  divide  the  tract  between  them,  if  success- 
ful. No  boundaries  between  themselves  were  named  :  no  ascer- 
tainment of  their  respective  rights.  It  was  the  joint  act  as  well  of 
Myton  as  M'Cormick  ;  and  those  claiming  under  either  cannot  avail 
themselves  of  it. 

As  to  the  permission  of  Myton,  treated  as  a  transfer  of  his  title,  it 
was  of  no  avail  against  the  plaintiff,  if  he  claimed  under  a  sheriff's 
deed  founded  on  judgments  against  Myton  prior  to  such  permission. 
It  is  not  correct,  to  say,  the  purchaser  at  sheriff's  sale  has  no  better 
title  than  the  debtor  had  at  the  time  of  the  sale.  His  title  dales, 
in  many  respects,  from  the  lien  of  the  judgments.  He  holds,  dis- 
charged of  latent  trusts  and  of  intervening  conveyances,  leases  and 
incumbrances  made  by  the  debtor.  If  it  were  not  so,  the  debtor 
might  dispose  of  the  land,  and  thus  defeat  the  judgment  creditors  : 
whereas,  the  general  rule  is,  that  the  sale  on  the  judgment  over- 
reaches the  mesne  acts  of  the  debtor,  and  passes  the  title  discharged 
from  them.  The  acts  of  assembly  of  1802  and  1814  give  relief 
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only  to  persons  claiming  against  the  sheriff's!  deed  by  title  paramount 
to  i lie  defendant's  tille,  or  by  title  derived  from  the  defendant  prior 
to  the  judgment.  Any  oiher  person  in  possession  must,  surrender  it 
to  (he  purchaser,  or  may  be  ejected  by  summary  process.  "  No 
contract,"  says  Mr  Justice  Duncan,  in  Lennox  v.  M'Call,  3  Serg.  fy 
Reticle  97,  "  between  (he  lessee  and  the  debtor  can  deprive  or  delay 
the  creditor  of  the  benefit  of  his  judgment,  or  the  purchaser  at  ehe- 
riff's  sale  of  the  benefit  of  his  purchase.  A  leose  can  no  more  de- 
prive them  of  their  rights  than  a  conveyance  in  fee  simple.  A 
debtor  might  give  a  lease  for  any  number  of  years,  receive  the 
whole  rent  in  advance,  and  thus  deprive  the  purchaser  of  all  benefit 
from  his  purchase  till  after  the  expiration  of  his  lease."  The  same 
may  be  said  of  all  other  modes  of  transferring  the  land,  or  impairing 
its  enjoyment.  In  charging  the  jury  to  this  effect,  therefore,  we 
think  the  court  committed  no  error. 
Judgment  affirmed. 

Potter,  for  plaintiff  in  error. 

Bell  and  Miles,  for  defendant  in  error. 


Wiley  against  Christ. 

A  contract  for  the  purchase  and  sale  of  land,  executed  by  the  delivery  of  a 
deed  and  receipt  of  bonds  for  the  purchase  money,  may  be  rescinded  as  to  the 
parties  themselves,  by  a  cancellation  of  the  bonds  and  a  re-delivery  of  the  deed 
to  the  grantor.  If  the  grantee  should,  after  such  sale,  marry  the  grantor,  and 
thus  get  possession  of  the  estate  and  of  the  deed,  he  would  not  thereby  be  rein- 
vested with  the  title. 

It  is  not  error  to  instruct  a  jury  that  the  declarations  of  a  party  against  his 
interest  should,  as  evidence,  have  more  weight  than  declarations  made  in  con- 
formity with  his  interest. 

ERROR  to  the  common  pleas  of  Mams  county. 

Ejectment  for  a  house  and  lot  by  William  Wiley  and  others 
against  Lewis  Christ  and  others. 

The  plaintiffs  are  the  heirs  at  law  of  Jane  M'Creary,  under  whom 
both  parties  to  this  suit,  claim  tille. 

In  1813  Jane  M'Creary  sold  and  conveyed  the  property  in  contro- 
versy to  Lewis  Christ,  and  received  his  bonds  for  the  purchase  money. 
Lewis  Christ  went  into  possession,  and  remained  in  the  possession 
for  scrne  time.  There  was  no  evidence  that  he  had  ever  paid  any 
part  of  the  purchase  money  ;  and  he  re-delivered  the  possession  to 
Jane  M'Creary,  and  removed  to  Baltimore,  where  he  remained  about 
eighteen  months.  Proof  was  given  by  the  plaintiffs  to  establish  the 
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fact,  that  the  contract  of  sale  had  been  rescinded  by  the  parties  at 
the  time  Christ  went  to  Baltimore,  and  that  the  rescisionof  it  was 
evidenced  by  the  fact  of  the  re-delivery  of  (he  deed  by  Christ  to  Jane 
M'Creary,  and  of  the  bonds  by  Jane  M'Creary  to  Christ,  and  his 
agreement  that  the  contract  should  be  rescinded,  because  he  was 
not  able  to  pay  the  purchase  money.  When  Christ  relumed  from 
Baltimore,  he  married  Jane  M'Creary  ;  and  again,  by  virine  of  his 
marriage,  got  possession  of  the  properly,  and  remained  in  the  pos- 
session until  Jane  Christ,  his  wife,  died,  without  issue,  leaving  Lewis 
Christ  her  husband  surviving  her. 

After  the  evidence  was  given,  the  plaintiffs  requested  the  court  to 
charge  the  jury: 

"  If  the  jury  believe  that,  in  the  fall  of  1813  Jane  M'Creary  sold 
the  property  in  dispute  to  Lewis  Christ,  and  made  a  conveyance  of 
it  to  him,  and  received  his  bonds  for  the  purchase  money ;  and  at  a 
subsequent  time  the  said  Lewis  Christ  and  Jane  M'Creary  agreed 
to  rescind  the  contract,  because  of  his  inability  to  pay  the  purchase 
money,  or  for  any  other  reason,  and  the  deed  was  re-delivered  to  Jane 
M'Creary,  and  the  bonds  given  back  to  Lewis  Christ,  with  this  in- 
tention :  then  the  fact  of  the  deed  remaining  in  her  possession  at  the 
time  of  her  marriage  and  afterwards,  or  having  afterwards  come  to 
his  possession,  would  vest  in  him  no  title." 

The  court  said :  "  the  title,  it  is  admitted,  was  once  in  Jane  M'Crea- 
ry. Both  parties  claim  under  it.  They  also  agree  that  a  deed  was 
made  in  1813,  by  Jane  M'Creary  to  Lewis  Christ.  If  the  deed  was 
executed  and  delivered  to  defendant,  and  his  bonds  taken  for  the 
purchase  money,  then  he  was  duly  vested  with  the  legal  estate. 
This  position  does  not  seem  to  be  controverted,  for  the  witnesses  on 
both  sides  prove  it.  The  question,  then,  is,  whether  this  estate,  so 
vested  in  defendant,  was  divested  1  or,  in  other  words,  whether  the 
estate  became  again  vested  in  Jane  M'Creary  1  On  one  side  it  is 
said,  the  estate  never  was  divested  from  the  defendant,  or  revested 
in  Jane  M'Creary.  The  plaintiffs  say  it  did  become  revested  in  her. 
On  the  part  of  the  plaintiffs  it  is  alleged,  that  the  contract  was  re- 
scinded by  mutual  consent  of  the  parties,  and  that  the  deed  was 
cancelled  and  given  up.  On  the  oiherside  it  is  insisted  that  the 
deed  was  never  cancelled,  and  was  never  given  up  in  evidence  that 
the  contract  was  rescinded. 

"We  are  not.  required  by  the  course  of  the  argument  to  say  what 
would  be  the  effect  of  a  mere  giving  up  of  the  deed  by  the  mutual 
consent  of  the  parties:  whether  such  act  would  revest  the  estate  or 
not.  The  respective  parlies  seem  to  be  positive  and  confident  upon 
the  facts  of  the  case,  as  mutually  alleged  by  (hem,  and  the  case  is 
put  by  ihem  on  the  evidence.  After  it  was  proved  that  Jane 
M'Creary  had  made  and  executed  a  deed  to  the  defendant,  her  decla- 
rations against  her  interest  were  relied  on,-qn  the  part  of  (he  defend- 
ant, and,  without  objection,  her  declarations  have  been  given  in  favour 
of  her  interest;  tending  to  show  that  the  deed  was  given  up  and 
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cancelled,  and  the  estate  revested  in  her.  It  is  not  for  us  to  say 
now,  whether  this  kind  of  evidence  was  admissible;  being  before 
you,  you  will  give  it  such  weight  as  it  is  eniiiled  to. 

"It  is  a  rule  of  hiw,  however,  that  the  declarations  of  a  person 
against  his  interest, are  generally  si  rongei  evidence  than  declarations 
in  favour  of  one's  interest.  It  is  not  contended  that,  if  I  he  deed 
was  cancelled  and  actually  given  up,  and  the  contract  rescinded, 
"the  fact  of  the  deed  remaining  in  her  possession,  at  the  time  of  her 
marriage,  and  afterwards,  or  its  having  afterwards  come  to  his  pos- 
session, would  vest,  in  him  any  title;"  nor,  "that  any  purol  declara- 
tions of  Jane  M'Creary,  afier  her  marriage  with  him,  would  vest  in 
defendant  any  title  which  would  continue  beyond  her  lifetime." 
The  allegation  on  one  side  is,  that  the  deed  was  not  cancelled  or 
given  up  in  avoidance  of  the  contract ;  but  that  it  was  simply  de- 
livered to  Jane  M'Creary  by  Christ,  to  be  kept  and  held  by  her  till 
some  future  period  ;  and  when  some  future  event  should  have  taken 
place,  then  to  be  valid.  That  the  giving  up  the  deed  was  not  to 
destroy  it,  but  that  she  would  keep  and  preserve  it  for  future  use.  If 
this  is  the  fact;  if  this  is  the  import  of  the  evidence,  then  if,  is  plain 
the  deed  was  not  cancelled,  and  the  estate  was  not  revested  in  Jnne 
M'Creary,  and  of  course  never  vested  in  the  present  plaintiffs.  But 
the  plaintiffs  say  the  facts  and  evidence  are  the  other  way  :  that  the 
deed  was  actually  given  up  ;  the  contract  actually  rescinded  ;  and 
the  estate  revested  in  Jane  M'Creary." 

Watts  and  Penrose,  for  plaintiffs  in  error,  contended,  that  the  plain- 
tiffs were  entitled  to  have  an  affirmative  answer  to  the  point  put  to 
the  court,  and  cited,  4  Kent's  Comm.  194,  note;  Smith  v.  Thompson, 
2  Serg.  4"  Rawle  49  ;  Powers  v.  M'Ferran,  Id.  44  ;  Simpson  v. 
Wray,  7  Serg.  $•  Rawle  336  ;  Bellas  v.  Hays,  5  Serg.  fy  Rawle  427. 

Stephens,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  that  the  court,  below  did 
not  give  an  affinnative  instruction  to  the  jury  on  the  point  submit- 
ted by  the  plaintiffs  in  error,  who  were  also  the  plaintiffs  below. 

The  point  submitted  by  the  plaintiffs  was,  that  if  the  jury  should 
believe,  as  was  contended  by  the  plaintiffs,  that  the  deed  of  convey- 
ance from  Jane  M'Creary,  for  the  land  in  dispute,  to  the  defendant 
Lewis  Christ,  had  been  re-delivered  by  him  to  her,  and  at  the  same 
time  the  bonds  which  she  held  upon  him  for  the  payment  of  the 
purchase  money  of  the  land,  had  been  given  up  by  her  to  him,  for 
the  purpose  of  being  cancelled,  and  that  they  were  cancelled  accord- 
ingly, with  a  view  of  setting  the  purchase  of  the  land  by  Lewis 
Christ  from  Jane  M'Creary  aside  ;  the  circumstance  of  Jane  M'Crea- 
ry's  retaining  the  deed  in  her  possession,  without  destroying  it, 
until  after  her  marriage  with  Christ,  and  his  thereby  regaining 
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the  possession  of  it,  would  not  reinvest  him  with  the  title  to  the  land. 
To  this  the  court,  in  addressing  the  jury,  say  :  "  it  is  noi  contended 
that  if  the  deed  was  cancelled  and  actually  given  up,  and  the  con- 
tract rescinded,  that  the  fact  of  the  deed  remaining  in  her  possession 
at  the  time  of  her  marriage  and  afterwards,  or  its  having  afierwards 
come  to  his  possession,  would  vest  in  him  any  title ;  nor  that  any 
parol  declarations  of  Jane  M'Creary,  after  her  marriage  with  him, 
would  vest  in  defendant  any  tiile  which  would  continue  beyond  her 
lifetime."     It  is  argued  that  this  was  not  an  explicit  and  direct  an- 
swer to  the  plaintiffs'  point.     It  appears  to  me,  however,  that  the 
jury  could  not  misapprehend  the  meaning  of  the  court  in  regard  to 
it ;  and  if  so,  that  is  certainly  all  that  can  or  ought  to  be  required. 
It  is  impossible,  I  think,  to  understand  the  charge  of  the  court  other- 
wise than  as  if  they  had  instructed  the  jury  almost  in  so  many  words, 
that  the  proposition  contained  in  the  plaintiffs'  point  was  not  con- 
tended against  by  the  defendant's  counsel,  and  that  the  deed  being 
in  the  possession  of  Jane  M'Creary  at  the  time  of  her  marriage  with 
Lewis  Christ,  and  the  deed  thus  coming  into  his  possession  again  as 
her  husband,  would  not  vest  in  him  the  title  to  the  land.     We  there- 
fore think  this  error  is  not  sustained. 

Another  question  was  broached  by  the  counsel  for  the  plaintiffs  in 
the  argument,  which  does  not  seem  to  have  been  put  to  the  court  below 
for  their  answer  or  direction  to  the  jury  on  it.  That  is,  whether  the 
mere  cancelling  of  the  deed  under  which  Lewis  Christ  held  the  title 
to  the  land  in  question  at  one  time,  divested  him  of  it  and  revested 
it  in  Jane  M'Creary  the  grantor.  That  it  would  not,  I  think,  is  fully 
established  by  numerous  authorities,  as  well  as  by  the  nature  and 
inefficacy  of  the  thing  itself,  under  the  provisions  of  our  act  against 
frauds  and  perjuries,  to  produce  such  an  effect.  Bolion  v.  Carlisle, 
2  //.  BL  Rep.  263,  264 ;  Clavering  v.  Clavering,  Free,  in  Ch.  235 ; 
Dundo  v.  Tremper,  2  Johns.  Rep.  86  ;  Gilchrist  v.  Bulkley,  5  Conn. 
Rep.  262  ;  Botsford  v.  Morehouse,  4  Conn.  Rep.  350 ;  Farrar  v.  Far- 
rar,  JV.  Hamp.  Rep.  191  ;  Hoi  brook  v.  Tirrell,  9  Pick.  Rep.  105,  and 
4  Kent's  Comm.  452,  where  these  authorities  are  all  referred  to  in  note 
(a).  It  may,  however,  be,  that  the  parly  who  has,  for  a  full  price 
received  by  him  of  the  grantor,  consented  to  the  destruction  of  a  deed 
never  put  on  record  vesting  him  with  the  title  to  real  esiale,  for  the 
purpose  of  reinvesiing  the  title  in  the  grantor,  would  not  be  permitted 
to  show  by  parol  or  secondary  proof,  the  former  existence  and  con- 
tents of  the  deed  ;  if  it  appeared  to  the  court,  from  his  own  showing, 
that  he  had  destroyed  it,  or  given  his  assent  to  the  destruction  of  it,  for 
the  purpose  of  reinvesiing  I  he  grantor  with  the  tide  ;  or  if  it  appeared 
from  his  evidence  that  ihe  deed  was  destroyed  without  his  consent, 
and  the  court  therefore  should  admit  parol  evidence  to  supply  the 
want  of  the  production  of  the  deed  itself;  and  the  adverse  party  af- 
terwards show  most  clearly  that  the  deed  was  destroyed  by  the  con- 
sent of  the  grantee  for  the  purpose  of  divesting  him  of  the  title  to  the 
estate  and  revesting  it  again  in  the  grantor,  the  court  would  proba- 
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bly  instruct  (he  jury  tliat  if  they  believed  the  fact  to  be  so,  they 
should  hold  the  grantee  bound  by  such  act  and  assent  upon  his  part  ; 
and  that  in  equity  and  good  conscience  lie  was  precluded  fiom  set- 
ting up  and  claiming  under  a  deed  which  he  had  voluntarily  desi rov- 
ed, and  for  doing  of  which  he  had  received  a  consideration  equal  to 
the  value  of  the  estate. 

If  it  he  objected  to  this,  that  it  is  passing  an  estate  in  fee  simple 
in  land  without  any  willing  to  that  effect  being  signed  by  the  parly 
granting  the  same,  or  by  his  agent  authorized  by  writing  to  do  it  for 
him,  and  therefore  contrary  to  the  act  against  frauds  and  perjuries,  I 
say  that  I  think  it.  may  be  considered  as  coming  within  the  principle 
upon  which  it  has  been  held  that  parol  contracts  executed  in  whole, 
or  to  a  certain  extent  in  part  only,  are  not  within  the  mischief  in- 
tended to  be  provided  against  by  the  act.  For  instance,  if  in  the 
present  case  it  had  been  clearly  proved  that,  after  Jane  M'Creary  had 
for  a  full  price  conveyed  by  her  deed  the  land  to  Lewis  Christ  in  fee 
simple,  and  delivered  to  him  the  possession  thereof,  without  any  part 
of  the  price  being  actually  paid,  but  his  bonds  given  to  her  secur- 
ing the  payment  of  it,  they  had,  under  a  verbal  agreement  made 
between  them,  cancelled  the  bonds,  and  the  deed  of  conveyance  un- 
recorded in  pursuance  thereof  had  been  given  up  by  him  to  her, 
together  with  the  possession  of  the  land,  believing  that  this  was  suf- 
ficient, and  all  that  was  necessary  to  reinvest  her  with  the  title  to 
the  land  ;  it  seems  to  me  that  it  would  have  been  such  an  execution 
of  the  agreement  as  would  have  taken  it  out  of  the  act  against 
frauds.  The  cancelling  of  the  bonds  was  equivalent  to  the  payment, 
of  a  similar  amount  of  money  by  Jane  M'Creary  to  Lewis  Christ  to 
obtain  the  land  again.  He  owed  it  to  her,  and  she  in  consideration  of 
getting  the  land  back  released  him  from  the  payment  of  it.  In  short, 
the  land  was  agreed  to  be  taken,  and  the  possession  of  it,  together 
with  the  title,  in  pursuance  thereof  were  actually  given  up  and  re- 
ceived in  payment  and  full  satisfaction  of  the  bonds  :  upon  which 
the  bonds  were  accordingly  cancelled.  Although  it  was  a  mistake, 
common  probably  to  both  the  parties,  to  think  that  all  this  was  suf- 
ficient to  reinvest  Jane  M'Creary  with  the  legal  title  to  the  land  ;  yet 
I  cannot  avoid  believing  that  it  was  sufficient  in  equity,  at  least,  to 
make  her  the  cestui  que  use  and  Lewis  Christ  a  trustee  for  her  use. 

A  second  error  has  been  assigned,  that  the  court  erred  in  telling 
the  jury  that  "the  rule  of  law  is,  that  the  declarations  of  a  person 
against  his  interest  are  generally  stronger  evidence  than  his  declara- 
tions in  favour  of  it."  There  certainly  was  no  error  in  this  that 
could  prejudice  the  plaintiffs,  who  claimed  the  land  as  the  heirs  of 
Jane  M'Creary  and  the  benefit  of  declarations  made  by  her  in  her 
own  favour;  for  the  court  might  have  gone  further  and  have  told 
the  jury  that  the  rule  of  law  in  such  case  was,  that  the  declarations 
of  a  party,  or  of  those  under  whom  he  claimed  might  be  given  in 
evidence  against  him,  but  could  not  be  evidence  in  his  favour  at  all. 
This  rule  and  distinction  are  founded  upon  a  principle  of  human  na- 
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lure  which  seldom  prompts  a  man  to  say  any  thing  against  his  own 
interest,  unless  it  be  true  ;  and  being  so,  it  is  therefore  evidence  en- 
titled to  full  credit :  while  in  other  cases  generally,  so  great  is  the 
moral  infirmity  of  human  nature,  that  the  declarations  of  a  party,  or 
of  those  under  whom  he  claims,  in  favour  of  his  interest,  are  entitled  to 
no  credit  whatever  in  judicial  proceedings;  and  cannot,  if  objected  to, 
be  received  as  evidence  at  all — riot  even  when  made  on  oath.  There 
was,  then,  no  error  in  the  court,  after  the  declarations  had  been  re- 
ceived, cautioning  the  jury  against  giving  too  much  credit  to  those 
made  by  the  party  in  his  o\vn  favour,  by  telling  them  that  they  were 
not  as  strong  evidence  for  him,  as  his  declarations  against  his  interest 
would  have  been,  when,  in  law,  as  evidence,  those  made  in  his  favour 
were  entitled  to  no  credit  whatever. 
Judgment  affirmed. 


Boyer  against  Rees. 

The  twenty-fourth  section  of  the  act  of  1814  relating  to  insolvent  debtors, 
does  not  make  it  the  duty  of  a  court,  when  an  insolvent  debtor  is  discharged,  to 
decree  that  a  majority  in  number  and  value  of  his  creditors  have  consented  in 
writing  to  exempt  from  execution  the  debtor's  property  for  seven  years :  that  is 
a  fact  to  be  judged  of  by  a  judge  of  the  court  from  which  the  execution  may  issue, 
upon  the  application  of  the  debtor  to  set  the  same  aside. 

The  prothonotary  of  the  court  which  grants  the  discharge,  has  no  such  power 
under  the  act. 

A  scire  facias  may  be  issued  to  revive  a  judgment  which  has  been  removed 
by  a  writ  of  error  sued  out  without  bail  and  still  pending. 

The  consent  by  creditors  to  the  exemption  of  the  debtor's  property,  ought  to 
be  set  up  as  a  defence  on  the  trial  of  the  scire  facias. 

ERROR  to  the  common  pleas  of  Berks  county. 

Jacob  K.  Boyer,  plaintiff  in  error,  against  Lewis  Rees,  indorsee  of 
Samuel  Wood,  for  the  use  of  William  Darling,  Samuel  Baird  and 
Lloyd  Wharton,  defendants  in  error;  and  the  same  plaintiff  against 
Timothy  Abbott  and  David  Kirkpatrick,  defendants  in  error. 

On  the  13th  day  of  July  1830,  Jacob  K.  Boyer  was  discharged  as 
an  insolvent  debtor  by  the  common  pleas  of  Philadelphia. 

And  on  the  same  day,  the  said  court,  ordered  and  decreed  that  the 
said  Jacob  K.  Boyer  should  not  be  imprisoned  for  any  debt,  &c.  con- 
tracted prior  to  his  discharge. 

And  also  ordered  and  decreed,  that  whenever  "a  majority  in  num- 
ber and  value  of  his  creditors  should  consent  in  writing  thereto,  he 
should  be  released  from  nil  suits  ;  and  the  estate  and  properly  he 
might  afterwards  acquire  should  bo  exempted  from  execution  for  any 
iv.— 2  A 
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debt  contracted,  or  cause  of  action  created  previous  to  such  discharge 
for  seven  years  thereafter." 

And  on  the  31st  day  of  December,  A.  D.  1£31,  the  said  Jacob  K. 
Boyer  presented  his  petition,  setting  forth  that  a  majority  both  in 
number  and  value  of  his  crediiors  had  consented  in  writing,  agree- 
ably to  the  aforesaid  order  of  the  said  court,  and  exhibited  the  same 
to  the  said  court,  and  tiled  the  same  among  the  records  of  the  said 
court. 

Whereupon  it  was  ordered  by  the  court,  that  "  he  be  discharged 
and  released  from  all  suits;  and  that  the  estate  and  property  he  might 
afterwards  acquire  should  be  exempted  from  execution  for  any  debt 
contracted,  or  cause  of  action  created  previous  to  such  discharge,  for 
seven  years  thereafter." 

On  the  3d  of  August  1829,  William  Darling,  Samuel  Baird  and 
Lloyd  Wharton  obtained  a  report  of  referees  under  the  act  of  1705, 
against  Jacob  K.  Boyer  for  3579  dollars  2  cents. 

Fieri  facias  to  November  term  1829. 

Scire  facias  to  April  term  1832. 

Scire  facias  to  August  term  1833. 

April  12th,  1834,  removed  to  supreme  court  by  writ  of  error,  to 
May  term  1834 

Fieri  facias  to  August  term  1834. 

Debt,  besides  interest  and  costs,  4589  dollars  49  cents. 

Levied  on  the  23d  of  April  1834,  on  all  the  personal  property  of 
the  defendant;  being  all  after  acquired  property. 

On  the  same  day,  viz.  the  23d  of  April  1834,  Jacob  K.  Boyer 
petitioned  the  Hon.  M.  S.  Richards,  one  of  the  judges  of  the  com- 
mon pleas  of  Berks  county,  staling  the  discharge  under  the  insolvent 
laws,  and  the  release  and  exemption  of  his  after  acquired  property, 
agreeably  to  the  fourteenth  section  of  the  act  of  1814;  and  praying 
that  said  levy  and  execution  be  set  aside,  with  costs. 

Whereupon  the  said  M.  S.  Richards,  Esq.  made  the  following 
order : 

"April  23d,  1834. — A  citation  granted  according  to  the  prayer  of 
the  petitioner." 

At  the  return  the  parties  appeared,  and  the  further  hearing  was 
continued  until  the  4th  day  of  August,  at  ten  o'clock  A.  M.,  being 
the  first  day  of  the  then  succeeding  term. 

On  the  4th  day  of  August  1834,  on  the  hearing  of  the  rule,  the 
counsel  for  the  defendant  J.  K.  Boyer  produced  to  the  court  a  cer- 
tificate under  the  hand  and  official  seal  of  the  prothonolary  of  the 
court  of  common  pleas  for  the  city  and  county  of  Philadelphia,  of  the 
discharge  of  the  said  Jacob  K.  Boyer  under  the  insolvent  laws;  ac- 
companied with  certified  copies  of  the  orders  and  decrees  releasing 
and  exempting  his  property  and  estate  for  seven  years  thereafter  to 
be  acquired,  from  debts  contracted  or  cause  of  action  created  prior  to 
his  discharge. 

To  the  admission  of  which  the  counsel  for  the  plaintiffs  objected, 
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on  the  ground  of  its  not  being  a  full  and  entire  record  ;  and  after 
argument  the  court  sustained  the  objection  and  rejected  the  evidence. 
Whereupon  the  counsel  for  the  defendant  prayed  the  court  to  grant 
the  defendant  time  to  procure  the  record  from  the  court  of  common 
pleas  of  Philadelphia ;  to  which  the  plaintiff's  counsel  objected. 
But  the  court  continued  the  further  hearing  indefinitely  to  enable  the 
defendant  to  procure  the  entire  record. 

On  the  15th  of  August,  at  6  o'clock,  P.  M.,  being  the  last  day  of 
the  term,  the  argument  of  the  said  rule  was  called  up,  and  the  coun- 
sel for  the  defendant  produced  the  record. 

And  the  counsel  for  the  plaintiffs  again  objected  to  the  admission 
of  the  exemplification  of  the  record  as  evidence;  and  in  support  of 
their  objection  contended,  that  the  court  of  common  pleas  of  Phila- 
delphia had  no  power  to  make  an  order  releasing  and  exempting 
from  execution  the  after  acquired  property  of  the  debtor;  and  that 
the  filing  the  consent  in  writing  among  the  records  of  the  said  court 
was  unauthorized,  and  any  copy  thereof  not  the  best  evidence,  and 
no  authority  for  this  court  to  act  upon. 

Which  objection  the  court,  after  argument,  again  sustained,  and 
rejected  the  evidence;  and  decided  that  the  court  or  judge  before 
whom  the  rules  to  show  cause  why  the  executions  should  not  be  set 
aside,  were  taken,  was  the  proper  and  only  tribunal  possessing  the 
power  under  the  fourteenth  section  of  the  act  of  1814,  to  make  the 
order  or  decree  exempting  the  after  acquired  property  from  levy  and 
execution;  and  as  the  case  stood,  the  rule  must  be  discharged. 

Which  was  a  perfect  surprise  on  the  counsel  for  the  defendant,  as 
the  practice  under  that  and  prior  acts  had  been  acquiesced  in  for 
upwards  of  twenty-eight  years. 

And  thereupon  they  prayed  the  court  to  continue  the  case  for  the 
purpose  of  obtaining  an  order  from  the  court  of  common  pleas  of  Phi- 
ladelphia county,  to  transmit  the  original  papers  on  file  in  said  court 
to  the  prothonotary  of  the  county  of  Berks,  and  thereby  of  enabling 
the  defendant  to  comply  with  the  opinion  and  requisition  of  this  court. 
To  all  of  which  the  counsel  for  the  plaintiffs  objected ;  but  the 
court  made  the  following  entry,  viz. 

"The  court  grant  a  continuation  of  the  cause,  provided  the  de- 
fendant give  security  by  bond  for  the  amount  of  debt,  interest  and 
costs ;  the  security  to  be  approved  of  by  M.  S.  Richards,  associate 
judge,  and  to  be  executed  by  10  o'clock  to-morrow  morning,  and  in 
default  thereof  the  rule  to  be  discharged." 

In  pursuance  of  the  above  order  of  court,  the  defendant  procured 
four  able  and  responsible  sureties,  who  with  himself  repaired  to  the 
chamber  of  Judge  Richards,  at  half  past  nine  o'clock,  A.  M. 

At  which  time  the  counsel  for  plaintiffs  were  in  attendance  with  a 
bond  already  drawn  up,  and  a  condition  underwritten,  binding  the 
obligees  to  pay  the  amount  of  the  execution  upon  the  decision  of  the 
court  in  either  event. 

To  which  the  defendant's  counsel  objected,  as  being  contrary  to 
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the  order  of  the  court,  and  requested  the  judge  to  prepare  a  bond 
agreeably  to  the  directions  of  the  court,  or  direct  the  manner  in  which 
the  same  should  be  drawn  :  but  the  judge  refused  to  draw  a  bond, 
or  give  directions  how  it  should  be  done. 

By  this  time  the  clock  struck  ten,  and  the  counsel  for  the  plaintiffs 
moved  that  the  rule  be  discharged,  as  the  order  of  the  court  directed 
the  security  to  be  given  by  ten  o'clock ;  and  as  the  clock  had  struck 
ten,  the  lime  was  past,  and  the  judge's  authority  had  ceased. 

Whereupon  the  judge  discharged  the  rule,  and  dismissed  the 
parties. 

And  a  venditioni  exponas  was  forthwith  issued  and  placed  in  the 
hands  of  the  sheriff,  returnable  to  November  term  1834;  and  the 
defendant  left  without  remedy. 

On  the  3d  day  of  November  1834,  being  the  first  day  of  the  term, 
the  defendant  presented  his  petition  setting  forth  these  facts,  and 
prayed  the  court  to  reinstate  the  rule  and  give  him  the  full  benefit  of 
the  insolvent  laws. 

Which  application  was  held  under  advisement  until  the  end  of  the 
term,  and  was  then  rejected. 

Whereupon  the  defendant  sued  out  this  writ  of  error. 

Assignment  of  errors  : 

1.  That  all  proceedings  in  the  court  below  subsequent  to  the  12th 
of  April  1834,  were  erroneous,  because  on  that  day  a  writ  of  error 
from  the  supreme  court  had  removed  the  record  of  the  original  judg- 
ment and  all  proceedings  on  it  from  the  common  pleas  to  the  supreme 
court. 

2.  The  court  below  erred  in  permitting  the  proceedings  on  the 
fieri  facias  to  go  on,  notwithstanding  the  existence  of  the  order  of  the 
common  pleas  of  Philadelphia  county  releasing  the  defendant  from 
suit  and  execution  for  seven  years. 

Parry,  Hoffman  and  Scott,  for  plaintiff  in  error. 
Wharton,  Johnston  and  Smith,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — On  the  13th  of  July  1830,  Jacob  K.  Boyer  was  dis- 
charged as  an  insolvent  debtor  by  the  court  of  common  pleas  of 
Philadelphia  county,  and  on  the  same  day  made  an  assignment  for 
the  benefit  of  his  creditors ;  and  at  the  same  lime  the  court  ordered, 
that  the  said  Jacob  K.  Boyer  should  not  be  imprisoned  for  any  debt, 
&c.,  contracted  prior  to  his  discharge  ;  and  that  whenever  a  majority 
in  number  and  value  of  his  creditors  should  consent  in  writing 
thereto,  he  should  be  released  from  all  suits,  and  the  estate  and 
property  he  might  afterwards  acquire  should  be  exempted  from  exe- 
cuiion  for  any  debt  contracted  or  cause  of  action  created  previous 
to  such  discharge,  for  seven  years  thereafter. 

On  the  31st  of  December  1831,  Jacob  K.  Boyer  presented  a  peti- 
tion to  the  court,  setting  forth  that  a  majority  in  number  and  value 
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of  his  creditors  had  consented  in  writing1,  agreeably  to  the  aforesaid 
order  of  the  said  court,  and  filed  the  same  among  the  records  of  the 
court.  Whereupon,  the  court,  ordered  that  he  be  discharged  and 
released  from  all  suits;  and  that  the  estate  and  property  he  might 
afterwards  acquire  should  be  exempted  from  execution  for  any  debt 
contracted,  or  cause  of  action  created  previous  to  such  discharge, 
for  seven  years  thereafter. 

On  the  3d  of  August  1829,  the  plaintiff  obtained  a  report  of  re- 
ferees under  the  act  of  1705,  against  the  defendant,  which  was  con- 
firmed. On  this  judgment  he  issued  a  fieri  facias  to  the  November 
term  1829,  which  was  returned  nulla  bona ;  a  scire  facias  to  the 
April  term  1832,  returned  served  ;  and  an  alias  scire  facias  to  the 
August  term  1833.  On  the  12th  of  April  1834,  the  defendant  re- 
moved the  record,  by  writ  of  error,  to  the  supreme  court.  Notwith- 
standing the  writ  of  error,  the  plaintiff  proceeded  to  trial  on  the  scire 
facias,  and  obtained  a  judgment,  on  which  he  issued  a  fieri  facias  to 
the  August  term  1834,  and  on  the  23d  of  April  1834,  levied  on  all  the 
personal  property  of  the  defendant,  being  all  after  acquired  property. 
On  these  suits  he  obtained  a  rule  to  show  cause  why  the  executions 
should  not  be  set  aside,  and  as  evidence  that  the  property,  which 
was  after  acquired  property,  was  exempted  from  execution  for  the 
debt,  which  was  contracted  previous  to  his  discharge,  exhibited  an 
exemplification  of  the  record  of  the  court  of  common  pleas  of  Phila- 
delphia counly  in  relation  to  the  dischnrge  of  the  defendant,  and 
the  orders  and  decrees  of  the  court,  as  above  stated. 

On  the  argument  the  counsel  for  the  plaintiff  took  three  grounds: 
1st.  They  contended  that  the  act  exempting  after  acquired  properly 
from  execution,  was  unconstitutional.  2d.  That  the  defence  should 
have  been  taken  to  the  scire  facias.  And  3d.  That  the  record  of  the 
court  of  common  pleas  of  Philadelphia  county,  was  no  evidence 
whatever  that  the  defendant  had  obtained  the  consent  of  a  majority 
in  number  and  value  of  his  creditors,  that  his  property  should  be  ex- 
empted from  execution. 

The  first  ground  has  been  in  a  measure  abandoned,  and  as  it  is, 
therefore,  unnecessary  to  examine  the  question,  we  do  not  wish  to  be 
considered  as  expressing  any  opinion  upon  it.  Our  opinion  will  be 
confined  to  the  other  positions  of  the  plaintiff's  counsel. 

It  is  our  opinion  that  the  defence  should  have  been  taken  on  the 
trial  of  the  scire  facias.  The  order  is  in  the  nature  of  a  release,  and 
might  have  been  pleaded  to  that,  suit;  and  if  it  had  been,  the  quest  ion 
would  have  been  fairly  and  properly  investigated  before  a  jury, 
which  is  the  legal  and  constitutional  tribunal  for  the  trial  of  all  liti- 
gated questions  of  fact.  To  this  it  is  answered,  that  the  record  had 
been  removed  to  the  supreme  court,  and  that  the  cause  was  coram 
non  judice.  But  it  must  be  recollected  that  the  writ  of  error  had 
been  sued  out  without  bail,  and  was  therefore  no  supersedeas.  As, 
then,  there  was  nothing  to  prevent  the  plaintiff  from  issuing  a  fieri 
facias,  neither  can  there  be  any  objection  to  issuing  a  scire  facias,  the 
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object  of  which  is  to  call  on  the  defendant  to  show  cause  why  an 
execution  should  not  issue  against  him.  If  the  record  could  be 
removed  so  as  to  prevent  a  plaintiff  from  having  the  fruits  of  his 
judgment  without  bail,  there  would  be  an  end  of  giving  bail  on 
writs  of  error.  Enough  remains  on  the  docket  of  the  common  pleas, 
notwithstanding  the  removal  of  the  record,  to  enable  the  court  to 
issue  an  execution  to  collect  the  debt,  and  as  a  necessary  consequence, 
to  issue  process  to  show  cause  why  execution  should  not  issue.  But 
it  is  said  that  the  defendant  could  not  gainsay  the  demand  for  exe- 
cution, as  it  could  not  appear  in  that  stage  of  the  proceeding  that 
the  plaintiff  intended  to  issue  execution  and  levy  on  properly  after- 
wards acquired  and  protected  by  the  order  of  the  court.  But  to  this 
it  has  been  answered,  that  the  scire  facias  is  general,  calling  upon 
the  plaintiff  to  show  cause  why  execution  should  not  issue,  and  that 
a  judgment  on  a.  scire  facias,  in  Pennsylvania,  binds  properly  acquired 
since  the  judgment.  Thus,  in  Clippinger  v.  Miller,  1  Penns.  Rep. 
64,  it  is  decided  that  the  revival  of  a  judgment,  by  an  amicable  scire 
facias  post  annum  et  diem,  creates  a  lien  on  the  real  property  of  the 
defendant,  acquired  after  the  entry  of  the  original  judgment.  The 
judgment  on  the  scire  facias  is  not  merely  a  revival  of  the  original 
judgment,  but  is  a  new  judgment,  and  has  been  likened  to  a  judg- 
ment rendered  in  an  action  of  debt  on  the  original  judgment. 

Third  question.  Was  the  second  order  of  the  court  of  common 
pleas  evidence,  that  a  majority  in  number  and  value  of  the  creditors 
had  consented  to  the  release  of  the  defendant's  properly1?  This 
point  arises  on  the  twenty-fourth  section  of  the  act  of  the  26th  of 
March  1814,  which  declares,  "that  it  shall  be  lawful  for  the  court, 
by  whom  any  debtor  shall  have  been  discharged,  &c.,  to  make  an 
order,  that  whenever  a  majority  in  number  and  value  of  his  credi- 
tors, residing  in  the  United  States,  or  having  a  known  attorney 
therein,  consent  in  writing  thereto,  he  shall  be  released  from  all 
suits,  and  the  estate  and  property  which  he  may  thereafter  acquire, 
shall  be  exempted  from  execution  for  any  debt  contracted,  or  cause 
of  action  created  previous  to  such  discharge,  for  seven  years  there- 
after ;  and  if  afier  such  order  shall  be  so  made,  and  a  majority  in 
number  and  value  of  the  creditors  shall  have  consented  as  aforesaid, 
any  action  shall  be  commenced  or  execution  issued  for  such  debt  or 
cause  of  action,  it  shall  be  the  duty  of  any  judge  of  the  court,  from 
which  the  process  issued,  to  set  aside  the  same  with  costs. 

This  section  the  circuit  court  of  the  United  States,  in  the  Bank  of 
the  United  States  v.  Frederickson,  has  decided  to  be  unconstitutional, 
a  decision  which  would  seem  to  be  in  opposition  to  Mathe  v.  Bust, 
16  Johns.  Rep.  233  ;  and  Blanchard  v.  Russel,  13  Mass.  Rep.  16. 
But,  notwithstanding  this  decision,  the  courts  of  this  state  have  con- 
tinued to  make  the  order.  Taking  the  act  to  be  constitutional,  it  is 
necessary  on  this  point  to  examine  the  extent  of  the  power  which 
the  act  vests  in  the  court.  It  seems  to  me  that  the  court  of  common 
pleas  has  given  the  act  its  proper  construction.  The  power  of  the 
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court  is  exhausted  when  they  make  the  first  order,  for  I  cannot  per- 
ceive any  further  authority  granted  to  them.  They  are  not  made 
the  judges  of  the  fact,  essential  by  the  act  to  the  discharge  of  the 
insolvent's  after  acquired  property,  that  he  has  obtained  the  consent 
thereto  of  a  majority  in  number  and  value  of  his  creditors.  It  is  left, 
as  in  justice  it  ought  to  be,  to  be  examined  and  judged  of  by  the 
court,  or  one  of  its  judges,  which  issues  the  execution,  to  whom  ap- 
plication is  made  for  relief.  If  the  legislature  intended  to  do  more 
than  authorize  the  court  to  make  an  order,  on  which  the  insolvent 
may  proceed  to  obtain  the  written  consent  of  his  creditors,  it  is  incon- 
ceivable that  they  should  omit  to  give  the  creditors  a  day  in  court, 
or  to  provide  for  some  notice  of  the  decree  of  the  court.  And  this 
argument  derives  force  from  this,  that  if  the  second  order  is  evi- 
dence, it  must,  from  its  nature,  be  conclusive;  for  it  is  the  decree  of 
a  court  of  competent  jurisdiction,  on  a  matter  coming  directly  before 
them.  The  counsel  in  error  seem  to  think  that  the  practice  in 
Philadelphia  is  founded  on  the  authority  of  Chief  Justice  Tilghman, 
in  Wager  v.  Miller,  4  Serg.  fy  Rawle  123.  The  chief  justice  inci- 
dentally remarks  that,  under  the  act  of  the  26th  of  March  1808,  the 
court  who  discharged  the  insolvent  debtor  might,  with  the  consent 
expressed  in  writing  of  a  majority  in  number  and  value  of  his  credi- 
tors, make  an  order  that  the  debtor  should  be  released  from  all  suits. 
If  the  remark  bears  the  construction  put  upon  it,  it  is  very  evident 
that  it  was  made  without  due  consideration  of  the  act ;  for  it  is  plain, 
that  the  consent  of  the  creditors  is  not  required  to  authorize  the 
court  to  make  the  order.  The  order  of  the  court  is  a  preliminary, 
which  enables  the  insolvent  to  obtain  the  consent  of  the  creditors,  so 
as  to  make  it.  an  effectual  discharge  of  the  property  he  may  after- 
wards acquire  ;  but  there  is  nothing  in  the  letter  or  spirit  of  the  act 
which  authorizes  them  to  take  any  other  steps  in  the  matter.  In 
Ingraham  on  Insolvency,  it  is  said  to  be  the  practice  to  make  a  refe- 
rence to  the  prothonotary,  upon  whose  report  that  a  majority  have 
given  their  consent,  the  order  is  made.  By  this  practice,  the  protho- 
notary is  made,  in  some  measure,  a  judge,  for  which  I  see  no  autho- 
rity in  the  act.  It  may  also  be  attended  with  great  injustice  to 
creditors  who  have  given  no  consent,  and  who  may  have  had  no 
notice  of  the  proceeding.  It  has  been  said,  that  a  contrary  practice 
would  be  inconvenient.  But  surely  it  is  no  great  hardship  that 
those  for  whose  benefit  this  provision  is  made,  should  be  prepared  with 
proof  that  the  directions  of  the  act  have  been  complied  with.  Nor 
would  this  be  attended  with  more  difficulty  than  is  usual  in  the  proof 
of  the  execution  of  other  instruments  of  writing.  All  that  the  act 
requires  is,  that  the  judge  to  whom  the  application  is  made,  should 
be  satisfied  that  a  majority  in  number  and  value  of  his  creditors 
have  consented,  in  writing,  to  release  the  property,  when  it  is  made 
his  duty  to  set  aside  the  process  with  costs. 
Judgment  affirmed. 
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An  award  of  arbitrators,  made  under  the  act  of  1810,  continues  to  be  a  lien  on 
the  lands  of  the  defendant  during  the  pendency  of  the  appeal,  without  a  scire 
facias  to  revive  the  same.  The  limitation  of  the  lien  of  five  years  created  by 
the  act  of  1798  will  commence  to  run  at  the  date  of  the  withdrawal  of  the  ap- 
peal. 

APPEAL  by  George  Dietrich  from  the  decree  of  the  district  court  of 
Lancasier  county,  appropriating  the  proceeds  of  the  sale  of  the  real 
estate  of  George  Shaeffer.  The  facts  are  fully  stated  in  the  opinion 
of  the  court. 

Parke,  for  the  appellant,  whom  the  court  declined  to  hear. 

Jenkins,  for  the  appellee,  cited,  the  acts  of  1798  and  1827,  and 
Williamson  v.  Pool,  4  Rawle  317. 

The  opinion  of  the  Court,  was  delivered  by 

KENNEDY,  J. — This  is  a  contest  between  George  Dietrich,  and  the 
Farmer's  Bank  of  Lancaster,  judgment,  creditors  of  George  SliaefTer, 
for  the  money  produced  by  a  judicial  sale  of  the  real  estate  of 
the  debtor.  Dietrich  brought  an  action  of  debt  against  Shaeffer, 
in  the  district  court  of  Lancaster  county,  to  June  term  1827,  which 
was  referred  to  arbitrators,  under  the  compulsory  arbitration  law. 
The  arbitrators  transmitted  to  the  prothonotary's  office  an  award  in 
favour  of  Dietrich,  for  203  dollars,  besides  the  costs  of  suit,  which 
was  entered  on  the  docket  of  the  prothonotary  the  13th  day  of  Au- 
gust 1827.  Shaeffer,  the  defendant,  within  twenty  days  afterwards, 
the  time  allowed  for  that  purpose,  appealed  from  the  award  of  the 
arbitrators  to  the  court,  where  the  suit  continued  pending  upon  the 
appeal  till  the  21st  of  October  1829,  when  the  defendant,  by  the 
consent  of  the  plaintiff  in  the  suit,  withdrew  his  appeal,  thereby  con- 
firming the  award  and  judgment  of  the  arbitrators. 

On  the  14th  of  June  1831,  the  Farmer's  Bank  of  Lancaster  ob- 
tained, in  the  same  court,  a  judgment  against  Shaeffer  for  1200 
dollars.  Upon  this  judgment,  a  fieri  facias  was  subsequently  sued 
out,  and,  by  virtue  thereof,  the  real  estate  of  Shaeffer,  lying  within 
the  county  of  Lancaster,  was  seized  arid  taken  in  execution  ;  and, 
after  being  condemned  to  sale,  was  sold  by  the  sheriff,  under  a  writ 
of  venditioni  exponas,  returnable  to  June  term  1834  of  the  court,  for 
1175  dollars.  This  money  was  paid  into  the  district  court  by  the 
sheriff  for  distribution  ;  and  the  court,  conceiving  that  the  Farmer's 
Bank  of  Lancaster,  by  virtue  of  their  judgment,  had  the  first  and 
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oldest  lien  in  being  on  the  estate,  at  the  time  of  the  sale  thereof, 
decreed  that  the  money  arising  therefrom  should  be  paid  to  the 
Bank,  towards  satisfying  their  judgment.  From  this  decree  of  the 
district  court,  George  Dietrich  has  appealed  to  this  court. 

He  alleges  that  the  decree  is  erroneous,  and  cannot  be  sustained, 
because  the  entry  of  the  award  of  the  arbitrators  in  his  favour, 
against.  George  Schaffer,  on  the  docket  of  the  prothonotary,  created  a 
lien  for  the  amount  thereof  on  the  estate  sold,  from  the  time  of  such 
entry,  which  was  long  anterior  to  the  time  when  the  bank  obtained 
their  judgment,  and  that  the  lien  created  by  the  entry  of  the  award 
was,  and  continued  to  be,  in  full  force  at  the  time  of  the  sale.  It  is 
admitted  that  the  appellant  acquired  a  lien  for  the  amount  of  the 
award  by  the  entry  of  it  on  the  prothonotary's  docket:  but  it  is  argued 
that,  inasmuch  as  this  lien  was  not  continued  by  suing  out  a  scire 
facias  in  the  manner  prescribed  by  the  acts  of  assembly  of  1798  and 
1827,  limiting  the  lien  of  judgments  to  a  term  of  five  years  unless 
revived  as  therein  directed,  it  expired  at  the  end  of  five  years  from 
the  date  of  the  entry  of  the  award  on  the  prothonotary's  docket;  and 
that  he,  therefore,  had  no  lien  whatever  for  his  debt  under  the  award 
against  the  estate  at  the  time  of  the  sale. 

By  the  tenth  section  of  the  act  of  1810,  regulating  arbitrations,  it 
is  declared  that  the  award  of  the  arbitrators  made  in  pursuance  of 
that  act,  after  being  transmitted  to  the  prothonotary's  office,  and 
entered  by  him  on  his  docket,  shall,  from  such  entry,  "  have  the 
effect  of  a  judgment  against  the  party,  against  whom  it  is  made,  and 
be  a  lien  on  his  real  estate  until  such  judgment  be  reversed  on  appeal." 
By  the  act  of  the  4th  of  April  1798,  it  is  enacted  that  no  judgment 
thereafter  entered  in  any  court  of  record  within  the  commonwealth, 
shall  continue  a  lien  on  the  real  estate  of  the  person  against  whom 
such  judgment  shall  be  entered  during  a  longer  term  than  five  years 
from  the  first  day  of  the  term  of  which  such  judgment  shall  be  so 
entered;  unless  the  plaintiff  therein,  or  his  legal  representatives,  or 
other  persons  interested,  shall,  within  the  said  term  of  five  years,  sue 
out  a  scire  facias  to  revive  the  same.  And  afterwards,  by  a  supple- 
mentary act  on  this  subject,  passed  the  26th  of  March  1827,  the  term 
of  five  years  is  made  to  commence  from  the  time  of  entering  the 
judgment,  or  the  revival  thereof,  instead  of  the  first  day  of  the  term 
of  the  court  of  which  it  shall  be  entered:  and,  in  order  to  continue 
the  lien  of  a  judgment  beyond  the  term  of  five  years  from  the  date  of 
its  entry,  it  is  made  requisite  to  have  it  revived,  either  by  agreement 
of  the  parties  or  by  suing  out  a  writ  of  scire  facias,  according  to  the 
provisions  therein  contained,  notwithstanding  an  execution  may  have 
been  sued  out  on  it  within  a  year  and  a  day  from  the  rendition  there- 
of, or  a  stay  of  execution  may  be  entered  on  such  judgment,  or  a 
time  subsequent  to  the  rendering  of  it  may  be  appointed  by  the 
agreement  of  the  parties  for  the  payment  of  the  same,  or  some  part 
thereof ;  or  notwithstanding  any  other  condition  or  contingency  may 
be  attached  to  such  judgment ;  or  an  execution  may  have  issued 
iv. — 2  B 
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on  it ;  and,  moreover,  that  no  order  or  rule  of  court,  or  any  other 
process  or  proceeding  thereof,  shall  have  the  effect  of  obviating  the 
necessity  of  the  revival,  in  the  manner  therein  prescribed,  of  any 
judgments  whatever.  Now,  according  to  the  strict  letter  of  these 
acts,  it  might,  perhaps,  admit  of  a  question,  whether  the  award  of 
arbitrators  comes  within  the  provisions  made  for  limiting  and  con- 
tinuing the  liens  of  judgments :  for  neither  the  act  of  1798,  nor  that 
of  1827,  contains  any  express  mention  of  a  lien  created  by  the  entry 
of  an  award  on  the  prothonotary's  docket,  pursuant  to  the  act  of 
1810.  This  act,  it  may  be  remarked,  contains  within  itself  an  ex- 
press limitation  of  the  duration  of  the  lien  created  by  entering  the 
award  on  the  prothonotary's  docket,  by  declaring  that  it  shall  "  be  a 
lien  on  his  [meaning  the  party  against  whom  it  is  made]  real  estate 
until  it  shall  be  reversed  on  an  appeal."  But  as  this  would  seem  to 
leave  part  of  the  evil  unprovided  for,  which  the  legislature  doubtless 
intended  to  remedy,  I  therefore  feel  myself  bound  to  give  such  con- 
struction to  these  acts  as  will  most  effectually  promote  the  end  which 
the  legislature  had  in  view  when  they  passed  them.  It  being  de- 
clared by  the  act  of  1810,  that  the  award,  after  it  shall  have  been 
entered  on  the  docket  of  the  prothonotary,  shall  "  have  the  effect  of 
a  judgment  against  the  party  against  whom  it  is  made,"  it  is  but 
fair  to  consider  it  as  falling  under  the  same  rule  that  is  prescribed 
for  limiting  and  continuing  the  lien  of  judgments  generally,  as  soon 
as  it  shall  have  acquired  all  the  properties  and  the  efficacy  of  a  judg- 
ment of  a  court  of  record.  But  it  is  obvious,  for  several  reasons,  that 
an  award  of  arbitrators,  from  which  the  party  against  whom  it  is 
made  has  appealed,  cannot  be  considered  as  having  all  the  proper- 
ties and  the  efficacy  of  a  judgment.  The  rights  of  the  parties  are 
not  determined  by  it.  The  suit  or  action  is  not  ended  by  it.  By 
means  of  the  appeal,  it  is  still  pending  between  the  parties,  and  as 
much  undetermined  as  ever  it  was  :  so  much  so,  that  if  the  cause  of 
action  be  personal,  and  such  as  will  die  with  the  person,  and  the 
parly  should  die  before  the  trial  of  the  appeal,  the  right  of  action  is 
thereby  extinguished.  The  award  is  not  even  prima  facie  evidence 
that  there  is  any  thing  due  from  the  party  against  whom  it  is  made; 
for,  on  the  trial  of  the  appeal,  it  cannot  be  read  or  given  in  evidence 
against  him,  and  his  adversary  is  bound  to  establish  his  right  to  re- 
cover, if  he  has  any,  precisely  in  the  same  manner,  and  with  as  much 
proof  as  if  the  award  had  never  been  made.  Before,  then,  the 
appeal  from  the  award  is  ended  in  some  way,  either  by  the  agree- 
ment of  the  parties,  or  by  a  proceeding  according  to  the  course  of  the 
court,  and  the  award  is  thereby  confirmed,  in  whole  or  in  part,  it  can- 
not, with  propriety,  be  considered  as  coming  within  the  provisions  of 
the  acts  of  1798  and  1827,  limiting  the  liens  of  judgments.  Indeed 
it  is  difficult  even  to  imagine  how  a  writ  of  scire  facias  could  be  sued 
out  and  proceeded  on  to  a  judgment  of  revival  pending  the  appeal 
from  the  award  of  the  arbitrators.  And  is  it  not  still  more  so  to  con- 
ceive any  possible  advantage  that  could  be  gained  from  doing  so, 
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either  by  the  public  or  individuals  1  •  It  would  be  commencing  and 
carrying  on  two  or  more  suits,  when  one  is]  not  only  sufficient  to 
determine  the  rights  of  the  parties  litigant,  but  equally  well  adapted 
to  answer  all  the  purposes  of  public  policy,  which  is,  to  give  notice 
to  the  public  that  the  party  in  whose  favour  the  award  is  made  still 
claims  the  amount  of  it,  and  that  it  remained  unsettled.  Unless, 
then,  it  be  desirable  to  consume  time  in  litigation,  to  accumulate 
costs,  and  to  make  extra  fees  for  the  benefit  of  the  officers  of  the 
court,  I  can  perceive  no  reason  why  a  scire  facias  should  be  required 
to  be  sued  out  on  an  award  pending  an  appeal  from  it. 

And  although  the  act  of  1827  does  require,  in  order  to  continue 
the  lien  of  a  judgment  beyond  the  term  of  five  years,  that  it  shall  be 
revived  in  the  manner  therein  prescribed,  notwithstanding  there  may 
be  a  proceeding  upon  it  by  execution  or  otherwise,  showing  that  the 
party  is  doing  all  he  can  to  enforce  the  execution  of  it ;  yet  there  ia 
certainly  nothing  in  an}7  of  the  special  provisions  and  clauses  of  either 
of  the  acts  which  can  be  said  to  embrace  the  present  case,  either  ex- 
pressly or  constructively.  Nor  is  an  award  of  arbitrators  that  is  ap- 
pealed from  during  the  pendency  of  the  appeal,  of  such  a  nature 
that  any  of  the  proceedings  therein  mentioned  as  not  being  sufficient 
to  obviate  the  necessity  of  reviving  a  judgment  in  the  manner  therein 
prescribed,  could  be  had  on  it.  I  feel  satisfied,  therefore,  that,  ac- 
cording to  the  true  spirit  and  meaning  of  the  acts  of  assembly  on  this 
subject,  the  term  of  five  years,  limiting  the  lien  which  Dietrich  the 
appellant  acquired  by  the  award  in  his  favour  on  the  real  estate  of 
Sheaffer,  sold  by  the  sheriff,  did  not  commence  until  the  21st  day  of 
October,  when  the  award,  by  the  withdrawal  of  the  appeal  from  it, 
became  in  law  a  judgment  conclusive  of  the  rights  of  the  parties.  Of 
consequence,  the  sale  of  the  estate  having  been  made  within  less  than 
five  years  from  this  date,  his  lien  was  in  full  force  at  the  time  of  it ;  and 
he  is  therefore  entitled  to  be  paid  first,  the  amount  of  his  claim  under 
the  award,  out  of  the  proceeds  of  the  sale.  The  decree  of  the  district 
court  is  reversed ;  and  this  court  decree  and  order  that  George  Die- 
trich, the  appellant,  be  first  paid  the  amount  of  his  judgment  against 
George  Slieaffer  out  of  the  money  arising  from  the  sale  made  by  the 
sheriff  of  the  real  estate  of  the  said  Sheaffer,  and  that  the  residue  of 
the  money  be  paid  to  the  Farmer's  Bank  of  Lancaster  towards  dis- 
charging their  judgment  against  Sheaffer. 

Decree  accordingly. 
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Zeiter  against  Zeiter. 

An  ademption  of  a  legacy  by  an  advancement  subsequently  to  the  will,  may 
be  shown  by  parol,  and,  therefore,  by  the  testator's  declarations :  but  if  the 
transaction  claimed  to  have  been  an  advancement,  was  before  the  making  of 
the  will,  it  cannot  operate  as  an  ademption  of  the  legacy. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt  by  George  Zeiter,  executor  of  Jacob 
Zeiter  deceased,  against  John  Zeiter  and  Philip  Fishburn,  founded 
on  six  bonds  amounting  to  165  pounds.  The  following  agreement 
was  entered  into : 

"  The  parties  in  the  above  stated  action  being  desirous,  in  conside- 
ration of  their  near  relationship,  to  terminate  all  litigation  between 
them,  do  hereby  agree  to  try  the  said  action  upon  its  merits.  And 
for  that  purpose  do  waive  all  legal  and  technical  exceptions  that  may, 
might  or  could  be  taken  or  made  to  the  right  of  action  in  the  plaintiff 
and  liability  to  be  sued  in  the  defendants  in  the  said  action,  as  the 
same  now  stands  upon  the  record  ;  and  that  if  John  Zeiter,  on  a  trial, 
shall  be  found  entitled  to  a  child's  share  in  the  estate  of  his  said 
father  Jacob  Zeiter,  he  shall  be  permitted  to  retain  such  share  or  any 
part  thereof  that  may  be  in  his  hands,  and  shall  not  be  compelled  in 
that  case  to  pay  over  the  same  to  the  plaintiff  for  distribution.  All 
which  is  agreed  to  by  these  presents,  and  directed  to  be  filed  in  the 
cause  by  the  prothonotary.  Witness  their  hands,  September  1st, 
1834."  Filed,  &c. 

The  defendant  then  gave  in  evidence  the  will  of  Jacob  Zeiter  de- 
ceased, which  contained  this  clause. 

"And  it  is  further  my  will,  that  my  three  sons  Jacob,  George  and 
David,  or  their  heirs,  shall  have  the  plantation  whereon  I  now  dwell, 
containing  two  hundred  and  twenty-five  acres,  for  the  sum  of  35 
dollars  per  acre,  and  should  the  place  not  be  divided  in  my  lifetime, 
then  it  is  my  will  that  my  said  three  sons  shall  choose  six  or  nine 
disinterested  men  and  divide  the  same  equally  among  them  accord- 
ing to  the  value  thereof,  but  if  it  cannot  be  divided  into  more  than 
two  shares  without  spoiling  the  whole,  then  my  said  sons  as  they 
can  agree  two  of  them  shall  take  the  land  and  pay  immediately 
the  one-third  to  the  other  son,  and  one  year  after  my  death,  my  said 
three  sons  shall  pay  80  dollars  yearly,  till  the  death  or  marriage  of 
my  widow,  and  then  100  dollars  yearly  till  the  whole  is  paid,  but 
should  my  sons  agree  to  divide  the  land,  and  have  occasion  to  build 
a  house,  then  they  are  not  to  pay  any  gales  for  two  years,  but  then 
the  payments  again  to  go  on  as  abovementioned,  and  should  it  be 
the  wish  of  my  said  wife  and  children  to  live  together  and  board 
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together,  then  it  is  my  will  that  my  said  sons  shall  pay  no  part  of 
what  as  abovementioned  to  my  said  wife  during  that  time,  and  it  is 
further  my  will  that  if  my  daughter  Nancy  should  remain  single 
she  shall  have  privilege  in  my  house  as  long  as  she  is  single,  and  to 
have  boarding  with  my  said  wife,  for  which  she  shall  not  be  charged. 
It  is  further  my  will  that  each  of  my  children  draw  equal  shares  of  my 
said  estate,  and  the  amount  charged  in  my  book  against  each  of  my 
said  children  to  be  in  part  of  their  shares,  it  is  further  my  will  that 
my  daughter  Anna  receive  out  of  my  said  estate  504  dollars,  before 
ray  daughter  Barbara  receive  any,  to  make  them  equal,  with  each 
other,  and  then  they  are  yearly'each  to  receive  the  sum  of  27  pounds 
10  shillings  till  they  receive  their  full  shares,  as  the  payments  be- 
come due  from  my  said  sons." 

Defendant  also  gave  evidence  that  George  and  David,  two  sons  of 
the  testator,  took  two  hundred  and  twenty-five  acres  of  land  at  35 
dollars  per  acre  under  the  will.  The  administration  accounts  of  the 
executors  were  also  given  in  evidence. 

The  plaintiff  then  made  the  following  offer: 

After  the  evidence  given  in  the  cause,  the  plaintiff  offers  to  prove 
that  the  testator,  in  his  lifetime,  sold  a  plantation  to  John  Zeiter,  one 
of  the  defendants,  on  the  5th  of  June  1819,  of  one  hundred  and 
twenty-four  acres  and  eighteen  perches,  for  the  sum  of  1861  pounds 
13  shillings  and  9  pence  :  that  about  the  time  of  making  his  will,  he 
reduced  the  purchase  money  to  30  dollars  per  acre :  that  he  left 
standing  in  the  place  unpaid  by  the  said  John,  at  or  near  the  sum  of 
1861  dollars,  or  one  half  the  purchase  money  at  the  red*uced  rate, 
which  he  intended  as  the  full  share  of  the  said  John,  in  the  estate 
of  the  testator,  and  that  the  testator  took  bonds  for  the  balance, 
dated  the  30th  of  March  1822,  that  being  the  same  year  he  made 
his  will.  The  above  is  offered  to  be  proved  by  the  declarations  of 
the  testator. 

He  further  offers  to  give  in  evidence  the  declarations  of  John  Zei- 
ter, the  defendant,  that  since  the  will  of  the  testator,  he  might  draw 
two  shares  out  of  his  father's  estate ;  that  the  will  gave  him  this 
power ;  that  he  had  bought  a  plantation  from  his  father  in  his  life- 
time, and  that  he  had  no  money  to  pay  for  it,  and  it  went  hard  with 
him,  and  asked  his  father's  permission  to  sell ;  who  objected,  and 
reduced  the  price  so  as  to  make  for  him  what  was  equal  to  what  he 
should  have  gained  in  the  sale,  but  that  now  he  might  draw  two 
shares  for  one  of  the  rest  of  his  brothers  and  sisters. 

Also  that  he,  the  said  John,  declared  each  of  his  father's  children 
should  have  700  pounds  out  of  his  father's  estate,  and  to  make  that, 
his  advancement  is  necessary. 

The  court  rejected  said  offer,  and  the  evidence  contained  in  it,  to 
which  the  plaintiff  excepted. 

The  error  assigned,  was  in  rejecting  the  evidence  offered  by  the 
plaintiff. 
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Krause,  for  plaintiff  in  error,  cited,  1  Wash.  Rep.  53  ;  2  Atk.  47  ; 
3  Alk.  77 ;  2  Rob.  on  Wills  39. 

H.  Alricks,  contra,  cited,  1  Phil.  Ev.  473 ;  Torbert  v.  Sivining,  1 
Yeates  432  ;  Duncan  v.  Duncan  et  al.,  2  Yeates  302 ;  M'Dermot  v. 
The  United  States  Insurance  Company,  3  Serg.  fy  Rawle  604  ;  Id- 
dings  v.  Iddings,  7  Serg.  <$•  Rawle  111 ;  16  Serg.  fy  Rawle  403. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  advancement  subsequent  to  the  will,  by  a 
parent  or  person  in  loco  parenlis,  is  considered  an  ademption,  as  in 
Biggtone  v.  Grubb,  2  Jltk.  48.  The  act  of  advancement,  as  well  as 
the  presumption  from  it,  like  e.very  other  presumption  of  fact,  may 
be  rebutted  by  proof.  So  an  executor  to.  whom  a  legacy  is  given, 
may  rebut  the  trust  of  the  residue  implied  from  that  circumstance 
for  the  next  of  kin ;  and  the  latter  may  again  encounter  his  proof 
by  proof  ejusdem  generis.  But  could  the  fact  of  advancement  be 
proved  by  the  declarations  of  the  testator  1  When  contemporaneous 
with  the  will,  they  seem  to  have  always  been  admissible ;  but  it 
was  long  a  contested  point,  whether  his  conversations  at  other  times 
were  so.  It  seems  to  be  at  length  settled  that  his  parol  declarations, 
both  previous  and  subsequent  to  the  will,  are  to  be  admitted  under 
proper  qualifications,  to  rebu  t  equit ies  or  implied  trusts;  the  difference  in 
respect  to  these  being  that  declarations  at  the  making  of  tntTwill  are 
of  greater  weight  than  those  made  subsequently,  and  the  precedent 
declarations  are  of  less  account  still.  The  result  of  the  cases  are 
given  in  2  Roper  on  Legacies  576A  But  can  his  declarations  be  let 
in  to  rebut  an  express  bequest  ]  That  would  be  to  contradict  the 
will,  and  cannot  be  done.  An  ademption,  by  subsequent  advance- 
ment, may  be  shown  by  parol,  and  why  not  by  the  testator's  decla- 
rations 1  In  Rosewell  v.  Bennet,  3  Jltk.  77,  the  declaration  of  a 
father  who  had  allowed  his  executors  to  lay  out  300  pounds  in  put- 
ting out  his  son  apprentice,  but  who  had  subsequently  laid  out  200 
pounds  in  putting  him  as  a  clerk  to  a  person  in  the  navy  office,  were 
admitted  to  show  that  this  advancement  was  an  ademption.  But 
as  the  proof  to  rebut  the  presumption  of  ademption  should  be  clear,  so 
should  the  proof  to  raise  it.  Now,  it  did  not  appear  from  the  offer 
in  the  case  before  us,  whether  the  transaction  between  the  testator 
and  his  son,  which  is  claimed  to  be  an  advancement,  occurred  before 
or  after  the  making  of  the  will ;  and  if  before,  it  is  pretty  clear  that 
it  could  not  operate  as  an  ademption  of  a  legacy  not  then  given. 
The  evidence  offered  was,  that  the  testator  had  sold  a  plantation  to 
his  son,  the  defendant,  and  a  legatee,  and  taken  the  bonds  on  which 
suit  is  brought  for  the  price  of  it ;  that  about  the  time  he  made  his 
will,  he  remitted,  by  way  of  advancement,  a  moiety  of  the  purchase 
money,  which  he  intended  to  be  the  defendant's  share  of  his  estate ; 
and  that  the  son  had  declared  that  the  will  allowed  him  two  shares, 
though  the  children  ought  all  (o  be  made  equal,  and  that  to  make 
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them  so  would  require  his  advancement  to  be  brought  in.  No\v,  it 
is  what  the  father  did,  and  riot  what  the  son  thought,  that  is  ma- 
terial ;  for  if  the  arrangement  were  not  posterior  to  the  will,  the  evi- 
dence proposed  would  go  to  make  it  mean  something  very  different 
from  what  it  purports  to  mean.  I  was  at  first  inclined  to  think  the 
evidence  admissible,  with  a  direction  to  disregard  it  if  the  jury  should 
believe  the  transaction  preceded  the  will ;  but  the  plaintiffs  them- 
selves did  not  pretend  the  fact  was  so.  They  offered  it  as  having 
occurred  about  the  time ;  and  to  have  let  it  go  to  the  jury,  would 
have  been  to  insure  the  decision  of  it  in  a  particular  way,  at  all 
events,  from  their  love  of  equality.  It  was  therefore  properly  re- 
jected. 

Judgment  affirmed. 


Blue  against  The  Commonwealth. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  upon  a  bond  given  by 
a  constable,  conditioned  for  the  faithful  performance  of  the  duties  of  his  office. 

A  constable  is  liable  for  an  escape  without  proof  of  negligence  or  misconduct 
on  his  part. 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

On  the  19th  of  March  1831,  George  Reber,  Esq.,  a  justice  of  the 
peace  for  the  county  of  Schuylkill,  rendered  judgment  in  an  action 
of  debt,  wherein  Michael  Quinn  was  plaintiff,  and  Rudolph  Miller 
defendant;  for  the  sum  of  62  dollars  17  cents  in  favour  of  plaintiff. 
Upon  this  judgment  an  execution  was  issued  on  the  19th  of  March 
1831,  and  delivered  to  William  Racket,  constable,  by  virtue  of 
which  the  said  constable  arrested  the  defendant,  and  from  whose 
custody  the  said  defendant  afterwards  escaped.  This  action  was 
brought  to  recover  the  amount  of  debt,  interest  and  costs  of  the  said 
judgment  of  Quinn  v.  Miller. 

Two  questions  arose  in  the  court  below  : 

1.  Whether  the  constable  is  liable  for  an  escape,  unless  negli- 
gence or  misconduct  be  proved. 

2.  Whether  the  justice  of  the  peace,  before  whom  this  action  was 
brought  upon  the  official  bond  of  the  constable,  had  jurisdiction  of 
the  action. 

The  court  below,  (Blythe,  president)  ruled  both  points  in  favour 
of  the  plaintiff,  to  which  opinions  exceptions  were  taken. 

JBannan,  for  plaintiff  in  error,  declined  to  insist  upon  the  first  ex- 
ception; but  contended  that  the  justice  had  not  jurisdiction,  and 
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cited,  Act  of  1810,  Purd.  Dig.  154,  sect.  29  ;  Ibid.  502,  sect.  19  ;  2 
Rawle  147;  Shuman  v.  Pfoutz,  1  Penns.  Rep.  61  ;  Commonwealth 
v.  Reynolds,  17  Serg.  fy  Rawle  367;  Campbell  v.  The  Common- 
wealth, 8  Serg.  fy  Rawle  414;  Palmer  v.  The  Commonwealth,  6 
Serg.  fy  Rawle  245. 

Parry,  for  the  defendant  in  error,  relied  upon  a  different  conclu- 
sion from  the  cases  cited  by  the  plaintiff's  counsel. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  the  cases  of  Palmer  v.  The  Commonwealth,  6 
Serg.  <$»  Rawle  245,  and  Campbell  v.  The  Commonwealth,  8  Serg. 
fy  Rawle  414,  will  be  found  a  view  of  the  law  on  the  subject  of  suits 
on  the  official  bonds  of  constables  under  the  provisions  of  the  act  of 
the  20lh  of  March  1810.     It  was  there  held,  that  the  court  of  com- 
mon pleas  had  jurisdiction  of  such  suits,  though  the  plaintiff's  de- 
mand was  under  100  dollars;  and  it  was  said  that  a  justice  of  the 
peace  had  concurrent  jurisdiction  in  like  cases.     This  construction 
was  made  under  the  29th  sect,  of  the  act  of  the  20th  of  March  1810, 
which  provided  that  constable's  bonds  should  be  "  for  the  like  pur- 
poses and  uses  as  sheriff's  bonds  are  usually  given :"  and  the  act  of  the 
28th  of  March  1803,  sect.  4,  had  enacted  that  suits  might  be  brought 
on  a  sheriff's  bond  or  recognizance,  as  often  as  the  case  might  re- 
quire, and  verdict,  judgment  and  execution  should  be  had  for  the 
damage  sustained,  and  the  like  proceeding  should  be  had  as  often 
as  damage  should  be  sustained.     Though  it  is  plainly  laid  down  in 
the  cases  before  cited  that  a  justice  had  jurisdiction,  and  that  when 
the  suit  was  in  the  common  pleas  for  a  demand  under  100  dollars, 
the  plaintiff  lost  his  costs;  yet  it  must  be  confessed,  the  decision  in 
Commonwealth  v.  Reynolds,  17  Serg.  fy  Rawle  367,  is  inconsistent 
with  that  opinion :  for  it  was  there  held,  that  a  justice  had  not  jurisdic- 
tion in  a  suit  on  a  sheriff's  bond  in  15,000  dollars,  though  the  plaintiffs 
claim  was  under  100  dollars.     The  mode  of  proceeding  on  sheriff's 
bonds,  from  time  to  time,  to  recover  the  damages  sustained,  was  an 
anomaly  in  our  code,  until  the  recent  act  relative  to  the  bonds  of 
executors,  administrators  and  guardians,  passed  the  15th  of  March 
1832.     It  is  believed  there  was  no  other  instance  of  an  official  bond 
to  the  commonwealth  in  which  such  proceedings  were  authorized. 
The  act  of  1713,  sect.  14,  Purd.  Dig.  669,  directs  that  all  such  bonds 
or  obligations  as  are  by  this  act,  or  by  any  other  law  of  this  province, 
directed  and  required  to  be  given  to  the  register-general,  and  all  such 
bonds  as  by  any  law  are  directed  to  be  given  by  the  register-general, 
or  by  any  other  officer  or  persons  in  office  whatsoever,  in  this  pro- 
vince, for  the  due  execution  of  his  or  their  respective  offices  or  em- 
ployments, are  hereby  declared  to  be  to  and  for  the  use  of,  and  in 
trust  for  the  person  or  persons  concerned ;  and  the  benefit  thereof  shall 
be  extended,  from  time  to  time,  for  the  relief  and  advantage  of  the 
party  aggrieved  by  the  misfeasance  or  nonfeasance  of  the  officers 
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that  did  or  shall  give  the  same.  And  by  sect.  15,  when  any 
of  the  said  bonds  shall  be  put  in  suit,  and  judgment  thereupon  ob- 
tained, the  judgment  shall  remain  in  the  same  nature  the  bonds 
were,  and  that  no  execution  issue  out  thereupon  before  the  party 
grieved  shall,  by  writ  of  scire  facias,  summon  the  person  or  persons 
against  whom  the  said  judgment  is  obtained,  to  appear  and  show 
cause  why  execution  shall  not  issue  upon  the  said  judgment  :  and  if 
the  party  grieved  shall  prove  what  damages  he  sustained,  and  there- 
upon a  verdict  be  found  for  him,  the  court  of  common  pleas,  where 
such  suit  is,  shall  award  execution  for  so  much  as  the  jury  shall  then 
find  with  costs,  and  no  more  :  and  the  former  judgment  is  hereby 
declared  still  to  remain  cautionary  for  the  satisfaction  of  such  others 
as  shall  legally  prove  themselves  damnified,  and  recover  their  dam- 
ages in  manner  aforesaid.  This  is  the  act  under  which  official  bonds 
generally,  such  as  those  of  registers,  recorders,  prothonotaries,  auc- 
tioneers, administrators  and  other  officers,  were  given  and  proceeded 
on.  In  relation  to  constables,  however,  an  important  alteration  of 
the  act  of  1810  has  been  made  by  the  act  of  the  29th  of  March  1824, 
Purd.  Dig.  509,  which  restored  the  ancient  mode  of  proceeding. 
For  the  third  section  of  that  act  requires  the  obligation  to  be  in  a 
sum  not  less  than  500  dollars  nor  exceeding  3000  dollars  :  it  declares 
it  shall  be  held  in  trust  for  the  use  and  benefit  of  all  persons  who 
may  sustain  any  injury  from  him  in  his  official  capacity,  and  for  the 
true  and  faithful  execution  of  all  process  placed  in  his  hands,  to  all 
intents  and  purposes  as  sheriff's  bonds  are  usually  given  ;  and  such 
obligations  may  be  proceeded  in  as  other  official  bonds  are  by  law  directed. 
Here  is  an  express  direction  as  to  the  mode  of  proceeding  on  these 
bonds,  which  is  to  be  in  conformity  with  analogous  cases  :  and  when 
it  is  considered  that  the  act  fixed  the  penalty  at  a  sum  beyond  the 
justice's  jurisdiction;  that  it  removed  the  inconvenience  of  the  plain- 
tiff's losing  his  costs,  which  formerly  existed  when  he  sued  in  the 
common  pleas  ;  and  that  it  conformed  to  the  rule  settled  by  this 
court  in  Commonwealth  v.  Reynolds,  17  Serg.  4»  Rawle  367,  that 
a  justice  had  no  jurisdiction  of  a  suit  on  a  sheriff's  bond,  it  would 
seem  to  have  been  the  intent  of  the  legislature  to  remove  existing 
doubts,  and  to  give  jurisdiction  only  to  the  courts,  to  be  exercised  by 
a  cautionary  judgment,  as  in  other  official  bonds  generally.  For 
these  reasons,  we  think,  a  justice  has,  since  the  act  of  1824,  no  ju- 
risdiction in  an  ordinary  suit  on  the  constable's  bond  ;  although  the 
powers  given  to  him  by  the  19th  section  of  the  act  of  1810,  where  the 
constable  becomes  insolvent,  &c.  remain,  as  was  decided  last  autumn 
by  this  court,  at  Pittsburgh. 
Judgment  reversed. 


iv.  —  2  c 


218  SUPREME  COURT  [Harrisburg 


Rank  against  Shewey. 

It  is  not  a  good  cause  of  principal  challenge  to  a  juror  that  his  sister  is  the 
wife  of  the  nephew  of  the  party:  but  if  made  to  the  favour  of  the  juror,  it  would 
be  sufficient  to  induce  triers  to  exclude  him  from  the  jury. 

The  existence  or  contents  of  a  bond  cannot  be  proved  by  parol  evidence 
without  first  accounting  for  its  non  production. 

ERROR  to  the  common  pleas  of  Lebanon  county. 
The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 
The  exceptions  were  argued  by 

Foster  and  Weidman,  for  plaintiffin  error,  who,  on  the  subject  of  chal- 
lenge, cited,  3  Bac.  M.  756;  7  Cowen  478  ;  Tidd.  Prac.  779  ;  Wood 
v.  Stoddard,  2  Johns.  194  ;  Chess  v.  Chess  et  al.,  1  Penns.  Rep.  43  ; 
Commonwealth  v.  Lesher,  17  Serg.  fy  Rawle  156. 

M'Cormick  and  Kline,  contra,  cited,  3  Black.  Comm.  362. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  assumpsit,  and  was  brought  in 
the  court  below  by  Christian  Shewey,  the  defendant  in  error,  to  re- 
cover contribution  for  a  loss  sustained  by  him  in  being  compelled  to 
pay  a  balance  due  upon  a  bond  in  which  he  and  David  Rank,  the 
defendant  below  and  plaintiff  in  error,  had  joined  as  co-sureties  and 
co-obligors  with  John  H.  Shewey,  the  principal  obligor  and  debtor, 
to  Jacob  B.  Weidman,  Esq.  for  2580  dollars.  The  name  of  John  H. 
Shewey  was  the  first  affixed  to  the  bond  ;  the  name  of  David  Rank, 
the  defendant,  the  second ;  and  the  name  of  the  plaintiff,  the  last. 

The  first  error  assigned  is,  that  the  court  overruled  an  exception 
taken  by  the  plaintiffin  error  to  John  Backentos,  a  juror  called  and 
selected  to  try  the  issue  in  the  cause,  being  sworn  or  affirmed  for  that 
purpose,  because  his  sister  was  the  wife  of  a  nephew  of  the  plaintiff 
below.  The  challenge  was  made  as  a  principal  challenge,  and  not 
to  the  favour  of  the  juror.  If  it  had  been  made  on  this  latter  ground, 
this  connexion  between  the  sister  of  the  juror  and  the  nephew  of  the 
plaintiff  below,  together  with  proof  of  other  circumstances  of  great 
intimacy  between  the  plaintiff  and  the  juror,  would  doubtless  have 
been  sufficient  to  have  satisfied  the  triers  who  would  have  been  ap- 
pointed by  the  court  to  decide  the  matter,  that  the  juror  called  was 
not  free  from  a  disposition  to  favour  the  plaintiff  below,  or  was  not 
omni  exceptione  major.  But  the  challenge  %as  made  on  the  ground 
that  the  juror  was  of  kin  to  the  plaintiff,  and  within  the  degree  that 
excluded  him.  The  court,  however,  did  not  think  so,  and  clearly 


. 
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they  were  right,  for  there  was  no  degree  of  kindred  whatever  exist- 
ing between  them. 

The  second  error  assigned  consists  of  an  exception  to  the  opinion 
of  the  court  in  overruling  evidence  offered  by  the  plaintiff  in  error  on 
the  trial  of  the  cause  to  be  given  to  the  jury.  The  offer  was  to  prove 
"  that  a  bond  of  Christian  Shewey  and  John  H.  Shewey  to  David 
Rank,  was  offered  by  David  Rank  to  Jacob  B.  Weidman  for  the 
same  amount  as  the  bond  mentioned  in  the  plaintiff's  declaration. 
That  Jacob  B.  Weidman  sent  Jacob  Weidle,  Esq.  to  Christian 
Shewey  to  know  whether  the  bond  would  be  paid,  when  due,  without 
objection.  That  Weidle  did  go  to  Christian  Shewey,  the  plaintiff  in 
this  suit,  and  told  him  that  such  bond  had  been  offered  to  Weidman, 
who  wished  to  know  whether  it  would  be  paid.  That  Shewey  did 
not  deny  that,  such  bond  existed,  but  said  that  he  did  not  think  that 
Rank  would  do  so.  That  he  did  not  know  if  it  would  be  paid,  as 
there  were  small  accounts  to  settle  with  Rank.  That  he  would  like  to 
see  his  son  (meaning  Joh  n  H.  Shewey)  first.  That  on  this  being  made 
known  to  Weidman,  he  refused  to  have  any  thing  to  do  with  the 
bond,  but  said  he  would  take  Christian  Shewey's,  John  H.  Shewey's 
and  David  Rank's  bond,  and  have  nothing  to  do  with  their  accounts; 
on  which  Christian  Shewey,  John  H.  Shewey  and  David  Rank  did 
sign  a  bond  to  Weidman  for  the  sum  as  already  stated,  and  that  the 
bond  was  brought  to  Weidman  by  Rank,  with  a  letter  from  John  H. 
Shewey  and  Christian  Shewe)^  requesting  the  said  Weidman  to  give 
the  money  to  David  Rank  on  their  bond." 

This  evidence,  as  was  alleged  by  the  counsel  for  the  defendant  be- 
low, was  offered  for  the  purpose  of  showing  that  Christian  Shewey, 
the  plaintiff,  was  personally  bound  to  the  defendant  for  the  amount 
of  the  bond  given  to  Mr  Weidman  ;  that  the  proceeds  of  the  bond 
to  Weidman  went  to  discharge  such  previous  liabilities ;  and  that 
Christian  Shewey  the  plaintiff,  although  in  appearance  a  surety  in 
the  bond  to  Weidman,  was,  in  fact,  a  principal  with  his  son  John 
H.  Shewey.  The  plaintiff,  however,  objecting  to  this  evidence 
being  given,  the  court  rejected  it.  In  this,  I  think,  the  court  were 
right ;  because  it  was  an  attempt  by  the  defendant  below  to  prove 
by  parol  evidence,  not  only  the  existence,  but  the  contents  of  a  bond 
which  he  himself  held  upon  Christian  Shewey  and  John  H.  Shewey, 
instead  of  producing  the  bond  itself  and  making  proof  of  it,  or  at- 
tempting to  account  for  its  non  production.  To  have  admitted  the 
evidence  offered,  would  have  been  a  plain  violation  of  the  well  es- 
tablished rule,  that  the  best  evidence  the  nature  of  the  thing  pro- 
posed to  be  proved  will  admit  of,  must  always  be  given,  or  some 
good  reason  shown  why  it  is  not  adduced.  We  therefore  think  there 
is  no  error  in  the  rejection  of  this  evidence. 

The  third  error  assigned  is  also  an  exception  to  the  opinion  of  the 
court  in  rejecting  the  books  of  account  of  John  H.  Shewey,  with  a 
deed  of  assignment  made  by  him  to  John  Brunnerand  Adam  Zeller, 
in  trust  for  certain  preferred  creditors  of  the  said  John  H.  Shewey, 
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and  after  payment  of  them,  in  trust  for  the  payment  of  the  residue 
of  his  creditors  generally,  in  which  Jacob  B.  Weidman  is  preferred 
for  2580  dollars,  being  the  amount  of  the  bond  given  him  by  John 
H.  Shewey,  David  Rank  and  Christian  Shewey  :  John  Brunner,  one 
of  the  assignees,  for  a  debt  of  500  dollars ;  Christian  Shewey,  for 
1500  dollars,  the  amount  of  bonds  and  notes  held  by  him  against 
the  assignor. 

These  books  of  account  and  the  deed  of  assignment,  together  with 
evidence  that  the  1500  dollars,  or  a  considerable  part  thereof,  were 
paid  by  the  assignees  to  Christian  Shewey,  were  offered,  as  was  al- 
leged by  the  defendant's  counsel,  for  the  purpose  of  showing  a  pay- 
ment to  Christian  Shewey  on  account  of  the  money  paid  by  him  on 
the  bond  to  Jacob  B.  Weidman  given  in.  evidence  by  the  plaintiff. 
But  the  evidence  being  objected  to  by  the  plaintiff's  counsel  below, 
the  court  rejected  it. 

It  is  right  here  to  premise  that  the  bond  to  Weidman  was  not  pay- 
able at  the  time  John  H.  Shewey  made  the  assignment.  It  did  not 
become  so  until  some  two  or  three  months  afterwards ;  and  that 
the  money  paid  by  Christian  Shewey  on  it,  was  not  paid  until  more 
than  four  months  after  the  bond  became  payable ;  and  that  the 
money  paid  by  him  was  the  balance  which  remained  due  upon  it 
after  deducting  what  had  been  received  by  Jacob  B.  Weidman  the 
obligee,  from  the  assignees  of  John  H.  Shewey,  as  the  full  amount 
of  the  dividend  owing  from  the  property  and  effects  assigned  by  him. 
Now  it  is  perfectly  clear  that  the  books  of  John  H.  Shewey,  which 
only  showed  mutual  dealings  between  Christian  Shewey  and  John 
H.  Shewey  to  some  amount,  but  not  any  indebtedness  on  the  part  of 
Christian  to  John,  nor  any  reference  whatever  to  the  bond  which 
had  been  given  to  Jacob  B.  Weidman,  together  with  the  assignment 
made  by  John  H.  Shewey  and  the  payment  of  money  under  the 
same  by  the  assignees  to  Christian  Shewey,  could  not  be  made  by 
the  jury  to  have  any  possible  application  to  the  money  paid  by  Chris- 
tian Shewey  on  the  bond  to  Weidman,  for  which  he  claimed  to  have 
contribution  of  the  defendant.  So  far  from  these  things  thus  offered 
to  be  given  in  evidence  going  to  show  or  prove  that  the  plaintiff  had 
received  money  from  the  assignees  of  John  H.  Shewey,  on  account 
of  the  bond  in  which  he  was  a  co-obligor  and  co-surety  with  Rank, 
it  went  to  establish  that  he  had  .received  money  from  them  upon  an 
entirely  different  claim.  The  evidence  was,  therefore,  not  relevant 
or  material  to  the  issue,  and  of  course  there  was  no  error  in  the 
court's  refusing  to  receive  it. 

The  fourth  error  is  likewise  an  exception  to  the  opinion  of  the 
court,  in  refusing  to  permit  the  counsel  for  the  defendant  below  to 
prove  that  Christian  Shewey  offered  to  guaranty  the  payment  of  a 
debt  of  500  dollars,  owing  by  John  H.  Shewey  to  John  Brunner, 
provided  he  would  become  one  of  his  assignees  and  assist  in  the  ex- 
ecution of  the  trust.  How  such  evidence  as  this  could  be  material 
to  the  issue  trying  in  this  case,  I  am  totally  unable  even  to  imagine  ; 
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and  not  being  so,  ihe  court  were  most  clearly  right  in  refusing  to 
admit  it. 

There  is  still  less,  if  possible,  in  the  fifth  error  assigned.  And  the 
sixth  and  last  error  was  abandoned  by  the  counsel. 

Judgment  affirmed. 


Tammany  against  Whittaker. 

The  action  of  trespass  to  recover  treble  damages,  given  by  the  act  of  the 
29th  of  March  1824,  for  cutting  trees,  can  be  maintained  only  by  the  owner  of 
the  land. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

This  was  an  action  of  trespass  by  Thomas  Whittaker  against 
Henry  Tammany,  given  by  the  act  of  the  29th  of  March  1824,  to 
recover  treble  damages  for  cutting  timber  trees  from  the  .land  of 
another.  An  objection  was  made  to  the  plaintiff's  action,  on  the 
ground  that  he  was  but  a  tenant,  and  not  the  owner  of  the  land ; 
and  the  proof  was,  that  his  father  was  the  owner  of  the  freehold, 
and  the  plaintiff  had  lived  upon  the  land,  under  his  father's  title,  for 
fifteen  years.  The  court  instructed  the  jury  that  the  action  could 
be  maintained,  and  they  found  accordingly  against  the  defendant. 

tMiles,  for  plaintiff  in  error,  contended,  that  the  act  of  assembly 
gave  the  right  of  action  to  the  owner  of  the  land,  who,  by  legal  con- 
struction, is  the  tenant  of  the  freehold;  and  cited,  1  Chit.  135;  Cro. 
Car.  242  ;  1  Saund.  322,  n.  5 ;  Starr  v.  Jackson,  11  Mass.  Rep.  519. 

Bell,  for  defendant  in  error,  cited,  Addleman  v.  Way,  4  Yeates 
218. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  trespass  to  recover  treble  dam- 
ages, given  by  the  third  section  of  the  act  of  the  29th  of  March 
1824.  The  question  is  whether  the  plaintiff,  who  was  the  tenant, 
can  maintain  the  suit.  The  destruction  of  timber  is  an  injury  to 
the  inheritance,  and  as  the  legislature  doubtless  intended  not  only 
to  punish  the  offender  but  to  make  compensation  to  the  person  in- 
jured, there  is  a  peculiar  propriety  in  giving  the  damages  to  the 
owner  or  owners  of  the  land,  (the  words  used  in  the  act)  that  is  to 
the  person  to  whom  the  thing  belongs,  the  master  or  rightful  pos- 
sessor thereof;  a  description  which  does  not  apply  to  the  character 
of  tenant.  If  the  owner  assents,  the  timber  may  be  felled  with  im- 
punity; but  the  legislature  never  could  have  intended  to  confer  such 
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a  power  on  a  tenant.  As  the  act  was  designed  for  the  protection  of 
unseated  lands,  which  are  exposed  to  such  depredations,  the  word 
owner  would  seem  to  be  the  appropriate  term.  Besides,  the  remedy 
for  the  conversion  is  trover,  to  which  a  tenant  is  not  entitled  ;  for 
timber,  when  severed,  belongs  to  the  landlord  and  not  the  tenant. 
Judgment  reversed. 


Kerns  against  Piper. 

The  acts  of  a  servant  bind  his  master  only  when  done  in  the  course  of  the 
business  committed  to  him,  or  within  the  scope  of  an  authority  specially  dele- 
gated. 

It  is  no  part  of  the  business  of  a  clerk  in  a  store  to  borrow  money  and  draw 
bills  or  notes  for  it  in  the  name  of  the  firm. 

ERROR  to  the  common  pleas  of  Bedford  county. 

This  was  an  action  of  debt  on  two  single  bills,  not  exceeding  2000 
dollars,  by  Abraham  Kerns  against  John  Piper,  William  Fletcher 
and  Jacob  Fletcher.  Abraham  Kerns,  the  plaintiff,  and  John  Piper, 
one  of  the  defendants,  had  once  been  partners  in  trade,  in  the  name 
of  John  Piper  &  Co. ;  and  upon  the  dissolution  of  the  partnership, 
the  goods  on  hand  were  sold  to  John  Piper  and  William  Fletcher 
for  3121  dollars  42  cents :  for  a  part  of  this  consideration  this  suit 
was  brought.  There  were  debts  due  by  and  to  the  firm  of  John 
Piper  &  Co.  at  the  time  of  the  dissolution,  which  John  Piper  was  to 
receive  and  pay  :  and  the  defence  now  set  up  was  that  he  had  paid 
debts  exceeding  the  amount  of  his  receipts  on  account  of  the  old 
firm  ;  and  among  other  things,  he  offered  in  evidence  several  notes 
which  he  had  paid  to  Joseph  Wolf,  for  money  borrowed,  which  were 
signed  "William  Fletcher  for  John  Piper  &  Co."  The  evidence 
was,  that  William  Fletcher  had  been  a  clerk  in  the  store  of  John 
Piper  &  Co.,  at  the  time  the  notes  were  given.  This  evidence  was 
objected  to  on  the  ground  that  William  Fletcher  had  no  power  to 
borrow  money,  and  charge  the  firm  of  John  Piper  &  Co.  by  note  or 
bill.  The  objection  was  overruled  and  exception  was  taken  by  the 
plaintiff,  which  was  the  only  error  assigned. 

Smith,  for  plaintiff  in  error. 

Russel  and  Lyon,  for  defendant  in  error. 

PER  CTJRIAM. — The  acts  of  a  servant  bind  his  master  only  when 
done  in  the  course  of  the  business  committed  to  him,  or  within  the 
scope  of  an  authority  specially  delegated.  It  certainly  is  no  part  of 
the  ordinary  business  of  a  clerk  in  a  store  to  borrow  money  and 
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draw  bills  or  notes  in  the  name  of  the  firm.  But  the  confirmation  of 
such  transactions  by  the  firm  might  be  evidence  of  previous  authori- 
ty :  and  the  question  is  whether  there  was  proof  of  such  confirma- 
tion by  the  firm  or  either  of  the  partners.  Blodget,  the  witness  re- 
lied on,  proves  nothing  of  the  sort.  He  lent  money  to  the  firm, 
which  was  repaid  with  the  assent  of  the  plaintiff;  but  the  notes 
were  drawn  by  the  other  partner,  and  he  does  not  remember  that 
the  money  was  lent  to  the  clerk.  The  notes  offered,  therefore,  ought 
not  to  have  been  received  in  evidence. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Grubb  against  Guilford. 

P.,  seised  in  fee  of  a  tract  of  land,  sold  and  conveyed  a  small  part  of  it  to  B. 
in  fee,  and,  by  the  same  instrument,  did  grant  an  easement  or  right  to  B.  "from 
time  to  time,  and  at  all  times  hereafter,  to  dig,  take  and  carry  away  all  iron  ore 
to  be  found  within  the  bounds  of,"  the  residue  of  the  tract  not  conveyed  ;  "  pro- 
vided the  said  B.  his  heirs  and  assigns,  pay  to  the  said  F.,  his  heirs  and  assigns, 
the  sum  of  6  pence  per  ton,  for  every  ton  taken  from  the  premises."  Held, 
that  such  easement  or  right  is  not  appurtenant  to  the  part  of  the  land  conveyed, 
so  that  it  would  pass  by  a  sheriff's  sale  of  the  latter. 

What  property  passes  to  a  purchaser  at  sheriff's  sale,  must  be  ascertained 
from  the  levy  under  the  fieri  facias;  its  quantity  and  character  cannot  be  extended 
or  diminished  by  any  subsequent  official  act  of  sale  or  conveyance. 

THIS  was  an  action  of  trover  for  twelve  tons  of  iron  ore,  brought 
by  Simeon  Guilford  and  Franklin  Wright,  against  Edward  B.  Grubb 
and  Charles  M'Curdy,  in  the  district  court  for  the  city  and  county  of 
Lancaster,  of  September  term  1832,  No.  19;  in  which,  on  the  3d  of 
December  1833,  the  jury  upon  the  issue  joined,  returned  the  following 
special  verdict. 

And  now,  to  wit,  December  3d,  1833,  came  Thomas  Morgan,  &c., 
jurors,  &c.,  who  do  say,  that  on  the  31st  day  of  December  1749,  the 
proprietaries  of  Pennsylvania,  by  their  patent,  inhwcverba,  granted  to 
John  Forree,  in  fee,  four  hundred  and  two  acres  and  allowance  of 
land,  in  Hempfield  township,  Lancaster  county  ;  that  the  said  John 
Forree,  being  so  thereof  seised,  died,  having,  on  the  21st  day  of  April 
1753,  made  his  last  will  and  testament,  in  hcec  verba,  which  was,  on 
the  30th  June  1753,  duly  proved  and  approved  in  the  register's  office, 
before  the  register  for  said  county,  and  letlers  lestamentary  in  due 
form  of  law  issued  to  Henry  Strickler,  Christian  Forree  and  Abraham 
Myer,  the  executors  named  therein,  who,  in  pursuance  of  the  powers 
given  them  by  said  will,  did,  on  the  28th  of  October  1765,  by  in- 
denture, in  h&c  verba,  grant  and  convey  to  David  Forree,  the  son  and 
devisee  of  (he  said  John  Forree,  in  fee,  three  hundred  and  two  acres, 
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part  of  the  land  included  in  the  patent  of  the  31st  December  1749  : 
and  the  said  David  Forree,  and  Magdalena  his  wife,  by  their  inden- 
ture, in  hcEC  verba,  dated  2d  November  1791,  and  recorded  on  the 
26th  October  1792,  conveyed  to  Jacob  Heistand,  in  fee,  two  hun- 
dred and  fifty  acres  of  the  said  tract  of  three  hundred  and  two  acres  ; 
and  the  said  Jacob  Heistand,  by  his  indenture,  in  hcec  verba,  dated 
8th  April  1816,  conveyed  to  his  son,  Jacob  Heistand,  Jun.,  eleven 
acres,  more  or  less,  of  the  said  two  hundred  and  fifty  acres  ;  and  the 
said  Jacob  Heistand,  Jun.,  being  so  thereof  seised  of  the  said  eleven 
acres,  more  or  less,  did,  on  the  29th  September  1830,  by  deed,  duly 
executed  and  acknowledged,  in  hocc  verba,  and  recorded  on  the  1st  of 
October  1830,  convey  to  Simeon  Guilford  and  Franklin  Wright,  the 
privilege  and  right  of  entering  upon  and  digging  and  taking  away 
all  the  iron  ore  from  the  said  tract  of  eleven  acres;  all  which,  in 
evidence  shown  to  the  jury,  manifeslly  appears  :  and  the  said  jurors 
further  find,  that  the  said  Simeon  Guilford  and  Franklin  Wright, 
afterwards,  to  wit  on  the  1st  day  of  September  1831,  entered  on  the 
said  tract  of  eleven  acres,  and  there  dug  and  raised,  or  caused  to  be 
dug  and  raised,  and  placed  the  same  at  the  mouth  of  the  shafts  or 
pits  w hereout  it  was  dug  and  raised,  twelve  tons  of  iron  ore  ;  which 
said  twelve  tons  of  iron  ore  so  dug  and  raised  by  Simeon  and  Frank- 
lin, the  defendants,  Edward  B.  Grubb  and  Charles  M'Curdy,  on  the 
1st  day  of  January  1832,  took  and  converted  to  their  own  use,  by 
carrying  the  same  away  from  the  said  eleven  acres  of  land  :  and  the 
jurors  further  find,  that  Jacob  Heistand,  Jun.,  under  whom  the  plain- 
tiffs claim,  and  Jacob  Heistand,  Sen.  and  David  Forree,  under 
whom  Jacob  Heistand,  Jun.,  claims,  have  been  in  the  legal  and 
actual  possession  of  the  premises,  the  eleven  acres,  from  which  the 
said  iron  ore  was  dug  and  raised  by  the  plaintiffs,  and  taken  and 
carried  away  by  the  defendants,  from  the  28th  of  October  1765,  till 
the  institution  of  this  suit. 

And  the  jurors  further  find,  that  the  said  David  Forree,  being  so  as 
aforesaid  seised  of  the  said  three  hundred  and  two  acres  of  land, 
did,  on  the  19th  day  of  September  1768,  by  articles  of  agreement,  in 
h(KC  verba,  made  with  William  Bennet,  agree  to  sell  and  convey  to 
the  said  William  Bennet,  iron  master,  twenty  acres,  a  part  of  the 
said  tract  of  three  hundred  and  two  acres,  where  ore  had  been  dug, 
in  which  articles  of  agreement  it  is  agreed  by  David  Forree  to  give 
William  Bennet,  his  heirs  and  assigns,  the  privilege  to  dig  ore  on  his, 
the  said  David  Forree's  remaining  part  of  thelhree  hundred  and  two 
acre  tract,  for  6  pence  for  every  ton,  if  he,  William  Bennet,  shall 
have  occasion:  and  the  jurors  find  that  the  said  David  Forree,  by  his 
deed,  dated  6th  of  March  1769,  in  h(KC  verba,  (but  never  recorded) 
did  grant  and  convey  to  the  said  William  Bennet,  in  fee,  .wenty 
acres  of  land,  part  of  the  three  hundred  and  two  acre  tract  devised 
to  him  under  the  will  of  his  father,  in  which  deed  the  said  David  For- 
ree covenanted  as  follows :  "  and  the  aforesaid  David  Forree,  for  him- 
self, his  heirs,  executors  and  administrators,  doth  covenant,  promise, 
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grant  and  agree  to  and  with  the  said  William  Bennet,  his  heirs  and 
assigns,  that  he,  the  said  William  Bennet,  his  heirs  and  assigns,  shall 
and  may,  from  time  to  time  and  at  all  times  hereafter,  dig,  take 
and  carry  away  all  iron  ore  to  be  found  within  the  bounds  of  the  said 
David  Forree's  tract  of  land,  containing  two  hundred  and  eighty-two 
acres — provided  the  said  William  Bennet,  his  heirs  and  assigns,  pay 
to  the  said  David  Forree,  his  heirs  and  assigns,  the  sum  of  6  pence, 
Pennsylvania  currency,  per  ton,  for  every  ton  taken  from  the  pre- 
mises of  two  hundred  and  eighty  two  acres  aforesaid  :"  and  the  ju- 
rors further  find,  that  the  said  William  Bennet,  being  so  thereof 
seised,  judgment  was,  by  due  course  of  law,  obtained  against  him 
by  James  Smith,  for  a  debt  of  2000  pounds,  in  the  court  of  common 
pleas  of  Lancaster  county,  of  November  term  1770,  No.  175,  upon 
which  judgment  such  proceedings  were  had,  in  hcec  verba,  that  Fre- 
derick Stone,  the  sheriff  of  Lancaster  county,  sold,  and,  on  the  10th 
of  August  1771,  by  his  deed,  in  hcec  verba,  conveyed  the  said  twenty 
acres  of  land,  late  the  estate  of  said  William  Bennet,  with  the  ap- 
purtenances, to  George  Eichelberger,  who,  being  so  thereof  seised, 
did,  by  his  deed,  dated  14th  December  1771,  in  h<EC  verba,  convey 
the  said  twenty  acres  of  land  to  James  Smith,  in  fee,  with  its  appur- 
tenances, who,  by  his  deed,  dated  29th  April  1788,  in  hcec  verba, 
conveyed  the  same  twenty  acres  of  land,  with  its  appurtenances,  to 
Thomas  Neill,  who,  by  his  deed  of  1st  September  1794,  in  hcec  verba, 
conveyed  the  same  premises  to  John  Wilkes  Kittera,  Esq.,  who,  by 
his  deed,  dated  13th  May  1797,  in  hcec  verba,  conveyed  one  undivided 
moiety  of  the  same  premises  to  Samuel  Jago,  who,  by  his  deed  and 
the  deed  of  his  wife,  dated  6th  May  1799,  in  hcec  verba,  conveyed  the 
said  moiety  of  the  said  premises  to  Thomas  Neill,  and  the  said  John 
W.  Kittera  and  wife,  by  their  deed,  dated  6th  May  1799,  inhcecverbat 
(they  joining  in  the  deed  of  Samuel  Jago  and  wife)  conveyed  to 
Thomas  Neill,  the  other  moiety  of  the  said  premises,  and  the  said 
Thomas  Neill  being  so  thereof  seised,  by  his  deed,  dated  the  5th  of 
May  1802,  in  hcec  verba,  conveyed  the  same  twenty  acres,  with  its 
appurtenances,  to  Henry  B.  Grubb,  in  fee,  who,  by  his  deed,  dated 
18th  September  1804,  in  hcec  verba,  conveyed  the  same  premises, 
with  their  appurtenances,  to  Jacob  Strickler,  in  fee,  excepting  and 
reserving  unto  the  said  Henry  B.  Grubb,  his  heirs  and  assigns,  all 
the  ore  on  the  premises,  as  by  the  deeds  in  evidence  manifestly  ap- 
pears. 

And  the  jurors  further  find,  that  the  said  Henry  B.  Grubb  is  dead, 
and  the  defendant,  Edward  B.  Grubb,  is  one  of  his  sons  and  heirs  at 
law,  and  that  Charles  M'Curdy,  the  other  defendant,  is  his  agent, 
and  acted  under  his  authority  in  taking  and  removing  and  convert- 
ing the  twelve  tons  of  ore,  as  before  found. 

And  the  jurors  do  further  say,  that  they  are  ignorant,  in  point  of 

law,  upon  which  side  they  ought  to  find,  upon  the  foregoing  facts  so 

found,  the  issue;    or  whether,  under  the  facts  in  the  present  form  of 

action,  they  should  find  in  favour  of  the  plaintiffs:  that  if  upon  the 

iv. — 2  D 
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whole  matters  the  court  shall  be  of  opinion  that  the  issue  is  proved 
for  the  plaintiffs,  and  they  can  recover  in  the  present  form  of  action, 
they  find  accordingly  for  the  plaintiffs,  and  assess  their  damages  at 
12  dollars  and  the  costs  of  suit;  but  if  the  court  are  of  a  contrary 
opinion,  then  vice  versa,  or  for  the  defendants. 

On  the  20th  day  of  October  1834,  the  court,  after  argument, 
ordered  the  verdict,  finding  for  the  plaintiffs  and  assessing  their 
damages  at  12  dollars  and  the  costs  of  suit,  to  be  recorded,  and 
rendered  therefrom  judgment  for  the  plaintiffs;  and  at  the  same 
time  delivered  the  following  opinion : 

Hays,  president. 

The  fact  (as  stated  in  the  special  verdict)  on  which  the  present 
action  is  founded,  is  the  taking  and  conversion  by  the  defendants  of 
twelve  tons  of  iron  ore,  by  carrying  the  same  away  from  the  land 
therein  described,  where  the  said  ore  had  been  dug  and  raised  by  the 
plaintiffs. 

After  setting  forth  the  title  of  each  party  to  enter  upon  the  pre- 
mises, dig,  and  carry  away  the  ore  to  be  found  there,  the  verdict 
concludes — "that  if  upon  the  whole  matters  the  court  shall  be  of 
opinion  that  the  issue  is  proved  for  the  plaintiffs,  and  they  can  reco- 
ver in  the  present  form  of  action,  they  [the  jury]  find  accordingly 
for  the  plaintiffs,  and  assess  their  damages  at  12  dollars  and  the 
costs  of  the  suit ;  but  if  the  court  are  of  a  contrary  opinion,  then 
vice  versa,  or  for  the  defendants." 

The  special  verdict,  therefore,  presents  two  questions  : 

1.  Whether  the  action  of  trover  will  lie  in  this  case1? 

2.  Whether  it  can  be  maintained  by  the  plaintiffs? 

1.  It  is  well  settled,  that  title  to  land  cannot  be  tried  in  the  ac- 
tion of  trover.  This  is  a  transitory  action,  and  title  to  land,  upon  ob- 
vious grounds  of  policy,  can  only  be  decided  in  those  actions  which 
are  local,  or,  in  other  words,  confined  to  the  county  in  which  the  land 
lies.  But  the  matter  in  controversy  is  not  the  title  to  land  ;  it  is 
the  right  to  the  twelve  tons  of  iron  ore,  dug  and  raised  upon  these 
eleven  acres  of  land,  part  of  the  two  hundred  and  eighty-two  acres 
remaining  to  David  Forree  after  he  conveyed  the  twenty  acres  to 
William  Bennet.  It  is  not  disputed  that  the  title  to  these  premises 
is  in  Jacob  Heistand,  Junior;  and  the  verdict  finds  that  he  and  Jacob 
Heistand,  Senior,  and  David  Forree  under  whom  he  claims,  have 
been  in  the  legal  and  actual  possession  thereof,  from  the  28th  of  Oc- 
tober 1765,  until  the  institution  of  the  present  suit.  3  Serg.  fy  Rawle 
509;  10  Serg.  fy  Rawle  119. 

This  ore,  thus  dug  and  raised,  was  a  chattel,  and,  as  such,  a  legi- 
timate subject  of  trover. 

Actions  of  trover  have  often  been  brought  and  sustained  ;  not 
only  for  taking  and  converting  ores  and  other  minerals  to  the  use  of 
the  defendant,  after  they  were  extracted  from  the  soil  by  the  plaintiff; 
but  for  digging,  taking  and  carrying  them  away,  all  at  the  same  time, 
by  the  defendant,  and  converting  them  to  his  use.  3  Serg.  fy  Reticle 
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509  ;  Player  v.  Roberts,  1  Jones  243,  cited  by  the  chief  justice,  and 
commented  upon  in  3  Serg.  fy  Rawle. 

There  is  little  or  no  difficulty,  then,  in  the  first  question. 

2.  But  the  other  question  involves  many  considerations  of  great 
difficulty,  which  were  argued  by  the  counsel  with  more  than  their 
usual  ability  and  learning.  It  is  a  satisfaction  and  relief  to  me,  to 
know  that  any  opinion  of  mine  will  only  open  the  door  to  the  su- 
preme court ;  though,  I  will  add,  I  have  examined  the  subject  with 
as  much  care  as  if  I  felt  all  the  responsibility  of  an  ultimate  decision. 
-In  trover,  the  plaintiff  must  have  had,  at  the  time  of  the  cause 
of  action  accrued,  either  the  actual  possession,  or  the  right  to  the  im- 
mediate possession  of  the  goods  or  chattels  which  are  the  subject  of 
the  action.  He  must  also  have  a  property  in  the  chattel,  either 
general  or  special;  and  the  rule  is,  that  the  constructive  possession 
of  goods  follows  the  property.  11  Johns.  259;  3  Serg.  fy  Rawle 
olo. 

If,  then,  the  plaintiffs  had  the  right  or  title  to  this  ore— if  it  was 
their  property,  they  shall  be  deemed  to  have  had  possession,  when  it 
was  taken  and  carried  away  by  the  defendants,  and  converted  to 
their  use. 

If,  on  the  other  hand,  the  right  to  this  ore,  or  (he  property  in  it, 
belonged  to  the  defendants,  the  present  action  cannot  be  maintained. 

It  results,  therefore,  in  this  question  :  Was  this  ore  the  property  of 
Simeon  Guilford  and  Franklin  Wright,  or  was  it  the  property  of  the 
defendants  1 

In  support  of  their  claim,  the  plaintiffs  have  exhibited  articles  of 
agreement,  dated  the  27th  of  September  1830,  between  Jacob  Hei- 
stand, Junior,  and  themselves,  in  which,  for  the  consideration  therein 
mentioned,  the  said  Jacob  Heistand  granted  and  assigned  to  them 
"  the  sole  and  exclusive  right  and  privilege  to  dig,  take  and  carry 
away  all  the  iron  ore  of  every  kind,  wherever  to  be  found,  upon  a 
certain  tract  of  land  belonging  to  the  said  Jacob  Heistand,  contain- 
ing between  ten  and  eleven  acres,  situate  and  lying  in  West  Hemp- 
field  township,  Lancaster  county,  adjoining  lands  of  John  Greider, 
Michael  Bachman  and  others,  with  free  ingress  and  egress  to  exer- 
cise and  enjoy  the  said  right  and  privilege ;  in  consideration  for  which, 
they,  the  said  S.  Guilford  and  F.  Wright,  by  the  same  articles  bound 
themselves  to  pay,  on  the  1st  day  of  April  1833,  and  annually 
thereafter,  the  sum  of  three  hundred  and  fifty  dollars;  and  also  to 
pay  one  hundred  dollars  for  each  and  every  acre  of  land  which 
should  be  destroyed  for  the  use  and  enjoyment  of  the  above  convey- 
ed privilege." 

Jacob  Heistand,  Junior,  purchased  the  premises  from  Jacob  Hei- 
stand and  wife,  who  conveyed  the  same  to  him  by  their  deed  of  the 
8th  of  April  1816. 

These  eleven  acres,  (or  ten  acres,  forty-three  perches)  were  part 
of  a  larger  tract  of  two  hundred  and  fifty  acres,  which  were  con- 
veyed and  assured  to  Jacob  Heistand,  Senior,  by  David  Forree  and 
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wife,  by  their  deed  of  the  2d  November  1 79 1 ,  being  part  of  a  still  larger 
tract  of  two  hundred  and  eighty-two  acres,  then  held  by  the  said 
David  Forree  under  and  by  virtue  of  a  devise  in  the  last  will  and 
testament  of  his  father  John  Forree,  to  whom  the  late  proprietaries 
of  Pennsylvania  had  granted  a  tract  of  four  hundred  and  two  acres 
and  allowance,  &c.  (of  which  this  was  a  part),  by  their  patent  dated 
the  21st  December  1749. 

There  is  no  dispute  with  respect  to  this  deduction  of  title  ;  but  the 
defendants,  in  support  of  their  defence,  have  set  up  what  they  con- 
tend is  a  higher  and  better  title  to  the  ore  in  these  eleven  acres  than 
that  exhibited  by  the  plaintiffs. 

On  the  6th  of  May  1769,  David  Forree  and  wife,  by  their  deed 
of  that  dale,  conveyed  to  William  Bennel,  an  iron  master,  twenty 
acres  in  fee,  being  a  part  of  the  tract  held  by  the  said  David  Forree 
under  and  by  virtue  of  the  devise  from  his  father  John  Forree,  de- 
ceased, as  before  mentioned ;  which  tract  contained  three  hundred 
and  two  acres.  This  deed,  inter  alia,  recites  that  in  consideration  of 
107  pounds,  the  said  David  Forree  and  his  wife  granted,  bargained 
and  sold,  aliened,  enfeoffed,  released  and  confirmed  unto  William 
Bennet,  his  heirs  and  assigns,  all  the  following  described  tract  of 
land,  part  of  the  above  described  tract  of  three  hundred  and  two 
acres,  beginning,  &c.  (setting  forth  the  metes  and  bounds),  and  con- 
taining twenty  acres,  and  the  allowance  proportional  to  six  acres  per 
cent,  &c.,  with  all  and  singular,  &c.,  to  have  and  to  hold  the  afore- 
said tract  of  twenty  acres  of  land  and  premises  granted,  mentioned 
or  intended  so  to  be,  with  the  appurtenances,  unto  the  aforesaid 
William  Bennet,  his  heirs  and  assigns,  &c.  And  then  follows  a 
covenant  in  these  words  :  "and  the  aforesaid  David  Forree,  for  him- 
self, his  heirs,  executors  and  administrators,  doth  covenant,  promise, 
grant  and  agree  to  and  with  the  aforesaid  William  Bennet,  his  heirs 
and  assigns,  that  he,  the  said  William  Bennet,  his  heirs  and  assigns, 
shall  and  may,  from  time  to  time  and  at  all  times  hereafter,  dig, 
lake  and  carry  away  all  iron  ore  to  be  found  within  the  bounds  of 
the  said  David  Forree's  tract  of  land,  containing  two  hundred  and 
eighty-two  acres :  provided  he,  the  said  William  Bennet,  his  heirs 
or  assigns,  pay  unto  the  said  David  Forree,  his  heirs  or  assigns,  the 
sum  of  6  pence,  Pennsylvania  currency,  per  ton,  for  every  ton  taken 
from  the  premises  of  two  hundred  and  eighty-two  acres,  aforesaid." 
Against  William  Bennet  (the  grantee  in  this  deed),  James  Smith, 
Esq.,  obtained  a  judgment  to  the  November  term  1770,  for  2000 
pounds.  A.  fieri  facias  was  issued  to  February  term  1771,  to  which 
the  sheriff  returned  "  lands  and  goods  levied."  On  this  a  venditioni 
exponas  issued  to  May  term  1771,  to  which  the  return  was  "no 
buyers  ;"  and  then  an  alias  venditioni  exponas  to  August  term  1771, 
No  26,  with  a  general  return  of  "  land  and  goods  sold,  insufficient," 
indorsed,  together  with  a  more  particular  return,  in  the  following 
words : 

"  To  the  justices  within  named — 
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"By  virtue  of  the  within  writ  to  me  directed,  I  did,  on  the  28ih 
day  of  June  A.D.  1771,  by  way  of  public  vendue,  expose  to  sale  the 
lands  and  tenements  of  the  within  defendant,  by  me  taken  in  execu- 
tion as  within  mentioned,  and  at  the  sale  did  sell  a  certain  island 
situate  in  the  river  Susquehanna,  nearly  opposite  the  mouth  of  Co- 
dorus  creek  with  its  appurtenances,  unio  David  Grier,  for  the  sum 
of  160  pounds,  lawful  money  of  Pennsylvania,  and  did  sell  the  ore 
bank  by  me  taken  in  execution,  containing  about  twenty  acres,  with 
its  appurtenances,  unto  George  Eichelberger  for  the  sum  of  GO 
pounds  lawful  money  of  Pennsylvania,  those  being  the  highest  sums 
bid,  and  they  the  said  David  Grier  and  George  Eichelberger,  being 
the  best  and  highest  bidders  at  the  said  sales  for  the  same  premises. 

"  FREDERICK  STONE,  Sheriff." 

The  fieri  facias,  by  virtue  of  which  the  sheriff  levied  on  these 
lands,  has  not  been  found  ;  but  in  the  recital  of  his  deed  to  George 
Eichelberger  for  the  ore  bank  taken  in  execution,  and  sold  as  stated 
in  the  above  return,  it  is  said,  that  to  the  said  writ  of  fieri  facias  to 
him  directed,  he  did  return  to  the  justices  of  the  county  court  of 
common  pleas,  that,  by  virtue  of  the  same  writ,  he  had  seized  and 
taken  into  his  hands  in  custody,  as  the  estate  of  William  Bennet, 
one  island  with  the  improvements,  in  the  river  Susquehanna,  nearly 
opposite  the  mouth  of  the  Codorus,  and  one  ore  bank,  containing 
about  twenty  acres  near  Chiques's  creek,  in  the  township  of  Hemp- 
field,  in  his  bailiwick,  the  property  of  the  said  defendant,  all  which 
remained  in  his  hands  unsold  for  want  of  buyers,  so  that  he  could 
not  have  the  moneys  in  the  same  writ,  mentioned  at  the  day  and 
place  therein  contained,  and  that  the  residue  of  the  execution  of  the 
said  writ,  appeared,  by  a  certain  schedule  or  inquisition  thereunto 
annexed,  by  which  said  schedule  or  inquisition,  taken  before  him, 
the  said  sheriff,  on  the  oaths  and  affirmations  respectively  of  twelve 
free,  honest  and  lawful  men,  &c.,  it  was  found  that  the  rents,  issues 
and  profits  of  the  said  island,  with  the  improvements,  and  the  said 
ore  bank  containing  about  twenty  acres  with  their  appurtenances, 
were  not  of  a  clear  yearly  value,  &c.;  and  after  proceeding  with  the 
recital  of  the  venditioni  exponas,  advertisement,  and  sale  to  George 
Eichelberger,  on  the  28th  of  June  1771,  the  sheriff's  deed  contains 
the  following  grant :  Now  know  ye,  that  I,  the  said  sheriff,  for  and 
in  consideration  of  the  said  sum  of  60  pounds  to  me  in  hand  paid  by 
the  said  George  Eichelberger,  at  or  before  ensealing  and  delivery 
thereof,  the  receipt  and  payment  whereof  is  hereby  acknowledged, 
have  granted,  bargained  and  sold,  and  delivered,  and  by  force  and 
virtue  of  the  said  recited  writs,  and  by  the  laws  and  constitutions  of 
this  province  of  Pennsylvania  do  grant,  bargain,  sell  and  deliver 
unto  the  said  George  Eichelberger,  his  heirs  and  assigns,  all  that  the 
said  ore  bank,  containing  twenty  acres  and  the  usual  allowance,  be 
the  same  more  or  less  (it  being  the  same  ore  bank  which  William 
Bennet  purchased  from  a  certain  David  Forree),  together  with  all 
and  singular  the  houses  and  outhouses,  edifices  and  buildings, 
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thereon  erected  and  being ;  and  also,  all  and  singular  the  Zighls, 
easements  and  appurtenances  to  the  same  ore  bank  belonging  or 
in  anywise  appertaining,  and  the  reversions  and  remainders  thereof; 
and  also,  all  the  estate,  right,  title,  interest,  benefit,  claim  and  de- 
mand whatsoever,  of  him,  the  said  William  Bennet,  both  at  law  and 
in  equity,  or  otherwise,  howsoever,  of,  in,  to  and  out  of  the  same 
premises  and  every  part  thereof,  to  have  and  to  hold  the  said  ore 
bank  with  its  appurtenances,  hereditaments  and  premises,  hereby 
granted  and  released,  or  mentioned  so  to  be,  with  their  rights,  mem- 
bers and  appurtenances,  unto  the  said  George  Eichelberger,  his  heirs 
and  assigns,  &c. 

This  deed  was  executed  the  10th  day  of  August  1771,  and  ac- 
knowledged the  same  day. 

On  the  14th  day  of  December  in  the  same  year,  George  Eichel- 
berger conveyed,  by  his  deed  of  that  date,  these  twenty  acres,  called 
the  ore  bank,  to  James  Smith.  This  deed  contains  a  very  ample 
recital,  setting  forth  the  proprietaries'  patent  to  John  Forree ;  his 
devise  to  his  son  David  Forree;  the  release  of  his  executors  to  David 
Forree,  pursuant  to  his  will ;  David  Forree's  deed  to  William  Ben- 
net  ;  the  recovery  by  James  Smith  of  his  judgment  against  Wil- 
liam Bennet ;  with  the  executions,  levy,  condemnation  and  sale  of 
the  ore  bank  by  the  sheriff  to  George  Eichelberger. 

James  Smith  and  wife,  by  their  deed  of  the  6th  of  May  1788,  con- 
veyed the  same  twenty  acres  of  land  and  premises  to  Thomas  Neill, 
who  conveyed  to  J.  W.  Kittera  in  1794,  and  he,  one  moiety  thereof 
to  Samuel  Jago  in  1795  ;  and  J.  W.  Kittera  and  wife  and  Samuel 
Jago  and  wife  reconveyed,  by  their  deed  of  the  Gtliof  May  1799,  the 
whole  of  the  premises  to  Thomas  Neill. 

On  the  5th  of  May  1802,  Thomas  Neill,  by  his  deed  of  that  date, 
conveys  and  assures  the  said  tract  of  land  and  premises,  situate  in 
Hempfield  township,  Lancaster  county  aforesaid,  containing  twen- 
ty acres,  and  the  usual  allowance  of  six  per  cent,  &c.,  together  with 
all  and  singular  the  houses,  outhouses,  buildings,  improvements, 
hereditaments,  rights,  members  and  appurtenances  to  the  said  island 
in  the  river  Susquehanna,  (also  conveyed  in  and  by  this  deed)  and 
to  the  said  tract  of  twenty  acres  of  land  situate  in  Hempfield  town- 
ship, county  of  Lancaster  aforesaid,  respectively  belonging  or  in  any 
wise  appertaining,  &c.,  &c.,  to  have  and  to  hold  the  said  island  in 
the  river  Susquehanna,  and  the  said  tract  of  twenty  acres  of  land 
and  premises  in  Hempfield  township,  county  of  Lancaster  aforesaid, 
called  the  ore  bank,  hereby  granted,  with  the  appurtenances,  unto 
Henry  Bates  Grubb,  and  to  his  heirs  and  assigns. 

The  defendants  (Edward  B.  Grubb  being  a  son  and  heir  of  Henry 
B.  Grubb)  claim,  on  behalf  of  the  heirs  and  legal  representatives  of 
Henry  B.  Grubb  deceased,  title  to  and  property  in  the  ore  in  ques- 
tion, as  a  part  of  the  iron  ore  found  on  the  two  hundred  and  eighty- 
two  acres  remaining  in  David  Forree,  after  the  sale  and  grant  of  the 
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twenty  acres  to  William  Bennet,  by  his  deed  of  the  6th  of  March 
1769. 

It  is  contended  for  the  defendants  that  Henry  B.  Grubb,  deducing 
his  title  from  William  Bennet,  had  a  right  to  all  the  iron  ore  to  be 
found  on  those  two  hundred  and  eighty-two  acres,  of  which  the  eleven 
acres  mentioned  and  described  in  the  articles  between  Jacob  Heist- 
and,  Jun.  and  Guilford  and  Wright,  were  apart. ;  that  Forree's  deed 
to  William  Bennet  contained  a  grant  to  the  latter,  his  heirs  and  as- 
signs, of  the  privilege  of  digging,  taking  and  carrying  away  all  such 
ore,  from  time  to  time  and  at  all  times,  with  the  single  condition  of 
paying  6  pence  a  ton  to  the  grantor,  his  heirs  or  assigns  ;  and  that, 
by  virtue  of  the  judgment,  executions,  sales,  sheriff's  deed,  deed  of 
Thomas  Neill  to  Henry  B.  Grubb,  and  the  mesne  conveyances,  this 
privilege  became  vested  in  Henry  B.  Grubb,  his  heirs  and  assigns; 
that  David  Forree  having  conveyed  away  the  right  to  all  the  iron 
ore  in  the  said  two  hundred  and  eighty-two  acres,  Jacob  Heistand, 
Jun.,  who,  forty-seven  years  after,  purchased  eleven  acres,  part  of 
those  two  hundred  and  eighty-two  acres,  had  no  authority  to  grant 
the  same  privilege  to  Guilford  and  Wright  the  plaintiffs,  with  respect 
to  the  ore  in  these  eleven  acres ;  and  that  the  sale  to  them  passed 
nothing. 

That  Henry  B.  Grubb's  right,  being  a  right  to  all  the  iron  ore  to 
be  found  on  the  premises,  is  necessarily  exclusive,  and  that,  conse- 
quently, as  the  plaintiffs,  in  digging  and  raising  the  twelve  tons  of 
ore  mentioned  in  the  verdict,  acted  in  violation  of  such  right,  the 
defendants  were  justified  in  taking  it  away  as  the  property  of  Henry 
B.  Grubb's  heirs. 

To  the  array  of  title  on  the  part  of  the  defendants,  many  objec- 
tions were  urged,  which  are  now  to  be  considered. 

1st.  It  was  contended  that  whatever  right  or  privilege  William 
Bennet  had  under  the  deed  of  the  6th  of  March  1769,  was  not  trans- 
mitted to  Henry  B.  Grubb. 

2d.  That  the  clause  containing  the  grant  or  privilege  relied  on, 
was,  at  best,  in  the  nature  of  a  secret  conveyance,  and  that  the  plain- 
tiffs, being  bona  fide  purchasers  without  notice,  are  not  affected  by  it. 

1st.  It  was  alleged,  under  the  first  head,  that  the  right  granted  to 
William  Bennet  to  dig,  take  and  carry  away  all  the  ore  on  the  two 
hundred  and  eighty-two  acres  of  David  Forree,  was  without  con- 
sideration, and  was  therefore  a  mere  license  revocable  at  the  will  of 
the  grantor  before  any  thing  was  done  or  expended  in  prosecution  of 
the  privilege;  that  William  Bennet,  or  any  other  person  for  him,  or 
claiming  under  him,  never  incurred  any  expenditure,  or  did  any 
thing  towards  the  finding  and  raising  of  ore  on  those  two  hundred 
and  eighty-two  acres  or  any  part  thereof;  that  being  a  personal  li- 
cense merely,  it  could  not  pass  to  his  assigns,  or  be  transmitted  to 
his  heirs ;  that  it  was  virtually  revoked,  and,  if  not,  ceased  at  his 
death. 

That  more  than  sixty  years  having  elapsed  since  (he  deed  of  1769, 
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and  previous  to  the  purchase  of  Guilford  and  Wright,  without  any 
exercise  of  the  privilege,  it  must  be  presumed  that  it  was  abandoned 
or  released  ;  which  presumption  is  sanctioned  and  confirmed  by  the 
acts  of  David  Forree,  in  selling  and  conveying  the  greatest  part  of 
the  two  hundred  and  eighty-two  acres  without  noticing  in  his  deed 
the  existence  of  the  privilege. 

That  James  Smith  and  the  subsequent  purchasers  of  the  ore  bank, 
as  it  was  called,  containing  twenty  acres,  conveyed  by  David  Forree 
in  the  deed  of  1769,  could  only  claim  what  was  levied  on  and  sold 
by  the  sheriff,  as  the  property  of  William  Bennet,  to  George  Eichel- 
berger;  that  this  right  or  privilege  of  William  Bennet  to  dig  and 
take  the  ore  in  the  two  hundred  and  eighty-two  acres  was  neither 
levied  on  nor  sold  ;  and  therefore  did  not  puss  by  the  sheriff's  deed  of 
the  10th  of  August  1771  ;  and  that  this  breach  in  the  defendants' 
claim  of  title,  is  fatal  to  their  defence. 

A  license  is  an  authority  to  do  a  particular  act  or  series  of  acts 
upon  another's  land,  without  possessing  any  interest  therein.  It  is 
founded  in  personal  confidence  and  favour,  and  is  not  assignable.  It 
may  be  by  parol,  or  by  deed  in  writing,  and  whilst  executory  it  is 
always  revocable  at  the  pleasure  of  him  who  gave  it.  Where  A 
told  B  that  he  might  pass  and  repass  with  his  teams  over  the  lands 
of  A,  who  afterwards  shut  up  the  fence  so  that  B  could  not  pass,  it 
was  held  to  be  a  mere  gratuitous  license  or  promise,  on  which  no 
action  would  lie.  3  KenCs  Comm.  452;  10  Johns.  246. 

Modern  cases,  says  chancellor  Kent,  distinguish  between  an  ease- 
ment and  a  license.  A  claim  for  an  easement  must  be  founded  upon 
grant  by  deed  or  writing,  or  upon  prescription,  which  supposes  one  ; 
for  it  is  a  permanent  interest  in  another's  land,  with  a  right  at  all 
times  to  enter  and  enjoy  it.  A  better  reason  for  the  distinction,  I 
apprehend,  is,  that  an  easement  must  be  upon  some  consideration, 
but  a  license  may  be  without  any.  3  Kent's  Comm.  452. 

If  the  right  or  privilege  granted  to  William  Bennet,  were  without 
consideration,  it  would  unquestionably  have  fallen  under  the  de- 
nomination of  a  license,  and  been  subject  to  the  rules  applicable 
thereto.  But  there  are  two  answers  to  that  assertion :  1.  The  com- 
pensation of  the  6  pence  a  ton  for  every  ton  raised  and  taken  away 
from  the  two  hundred  and  eighty-two  acres  is  a  consideration, 
though  not  (formally  and  technically)  so  expressed.  2.  The  gene- 
ral consideration  of  107  pounds  applies  to  the  grant  of  this  right  as 
well  as  to  the  twenty  acres  of  land  conveyed.  All  the  benefits  and 
advantages  of  a  deed,  as  well  those  contained  in  whatever  cove- 
nants may  be  inserted,  as  in  the  principal  grant,  shall  be  deemed  to 
be  in  consideration  of  the  sum  expressed  to  be  paid  and  technically 
called  the  consideration  of  the  deed.  Were  this  point  involved  in 
doubt,  the  rule  that  the  deed  shall  be  construed  most  strictly  against 
the  grantor,  would  avail  in  favour  of  the  grantee. 

I  am  of  opinion,  then,  that  this  right  was  something  more  than  a 
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license,  the  essential  characteristic  of  which  I  take  to  be,  that  it  is 
an  authority  given  without  consideration,  to  do  any  lawful  act. 

It  was  contended  for  the  defendants,  that  their  right  was  a  com- 
mon ;  but  such  a  designation  is,  I  conceive,  irreconcilable  with  the 
exclusiveness  of  their  claim.  It  belongs,  however,  to  the  same  de- 
scription of  rights  or  incorporeal  hereditaments,  which  are  divided 
into  two  classes:  profits  and  easements.  Jlngell  on  Mv.  Enjoym.  19. 

Profits  are  rights  to  the  produce  of  the  soil,  either  above  or  below 
the  surface,  as  herbage,  wood,  coals,  ore,  or  other  minerals.  Ease- 
ments are  defined  to  be  a  service  or  convenience,  which  one  neigh- 
bour hath  with  another  by  charter  or  prescription,  without  profit ; 
as  a  way  over  his  land,  a  sink  or  passage  of  water  through  it,  and 
such  like.  The  right  of  conducting  water  through  one  estate,  for 
the  use  and  convenience  of  an  adjoining  estate,  is  an  incorporeal 
hereditament  of  the  class  of  easements.  The  right  of  taking  water 
out  of  another's  well  or  pond,  is  a  right  of  that  class  denominated 
profits.  To  this  same  class,  belongs  the  right  to  dig  and  take  the 
iron  ore  in  David  Forree's  tract  of  two  hundred  and  eighty-two 
acres. 

The  question  next  occurs,  whether  nonuser  for  sixty  years,  in  con- 
nexion with  the  other  facts,  establishes  a  presumption  of  an  aban- 
donment or  release  of  the  right  or  privilege  in  controversy.  There 
is  a  distinction  between  privileges  founded  on  grant  and  those  which 
are  acquired  by  use.  A  right  acquired  by  use,  may  be  lost  by  non- 
user  ;  and  an  absolute  discontinuance  of  the  use  for  twenty  years, 
affords  a  presumption  of  the  extinguishment  of  the  right,  in  favour 
of  some  adverse  right.  But  the  mere  nonuser  of  an  easement  or  a 
profit,  which  is  a  right  founded  in  grant,  even  for  twenty  years,  will 
not  necessarily  raise  a  presumption  of  its  extinguishment,  unless 
there  has  been,  in  the  meantime,  some  act  done  by  the  owner  of 
the  land  charged  therewith,  inconsistent  with  or  adverse  to  its  exist- 
ence, or  some  default  or  acquiescence  in  the  claimant  of  the  right ; 
in  which  case  a  release  or  extinguishment  will  be  presumed.  This 
distinction  is  illustrated  by  the  chief  justice,  in  the  case  of  Nitzel  v. 
Pascal,  3  Rawle  76.  3  Kent's  Comm/448  ;  Ibid.  453,  note. 

In  Butz  v.  Ihrie,  the  grantor  had  reserved  a  right  to  himself,  his 
heirs  and  assigns,  to  raise,  swell  and  dam  the  water  of  a  stream, 
from  a  dam  to  be  built  on  his  own  land.  Thirty-two  years  elapsed 
from  the  time  the  right  was  reserved,  to  the  time  of  building  the 
dam  ;  and  the  question  was,  whether  the  reservation  was  barred,  or 
forfeited,  or  lost  by  the  lapse  of  time.  The  case  was  heard  on  an 
appeal  from  the  circuit  court  held  by  the  chief  justice.  And  Judge 
Tod,  delivering  the  judgment  of  the  supreme  court,  says  :  "  we  are 
all  of  opinion  that  the  lapse  of  time  has  not  been  such  as  to  create 
any  bar  or  forfeiture  ;  and  that,  under  the  circumstances  of  this  case, 
the  privilege  reserved  in  the  deed  of  1793,  was  in  full  force  in  1825, 
unaffected  by  any  presumption.  The  omission  to  erect  the  dam  can 
iv. — 2  E 
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scarcely,  in  this  case,  be  called  a  nonuser.  Certainly  it  cannot  be 
called  laches.  It  would  have  been  otherwise,  had  the  deed  shown 
that  an  immediate  exercise  of  the  privilege  reserved,  was  contem- 
plated by  the  parties.  Here  the  right  of  building  the  dam  appears 
to  be  expressly  reserved,  even  to  the  heirs  and  assigns  of  the  grant- 
ors in  the  deed.  "  We  concur  in  the  opinion  of  the  chief  justice,  ex- 
pressed to  the  jury,  that  the  law  of  limitations  may  be  applicable  to 
a  case  of  this  kind  ;  but,  that  the  time  cannot  begin  to  run  against 
such  a  privilege  by  reservation,  until  some  default,  negligence,  or 
acquiescence  is  shown,  or  may  be  fairly  presumed  in  the  owner." 
1  Rawle  218. 

Several  points  in  this  decision  are  observable.  1.  The  fact  that 
the  privilege  was  by  reservation,  appears  to  have  been  regarded  as 
in  some  degree  relieving  it  from  the  presumption  which  might 
otherwise  have  obtained.  2.  Had  the  deed  shown,  that  an  imme- 
diate exercise  of  the  right  was  contemplated,  the  time  establishing, 
by  its  lapse,  a  presumption  of  extinguishment,  would  have  begun 
from  the  date  of  the  deed.  3.  Notwithstanding  this  was  a  privilege 
reserved,  and  there  was  nothing  in  the  deed  to  show  it  was  the 
sense  of  the  parties  that  it.  should  be  immediately  exercised  ;  yet,  if 
there  had  been  any  default,  negligence  or  acquiescence  on  the  part 
of  the  owner,  the  time  would  have  begun  from  such  default,  negli- 
gence or  acquiescence ;  and  a  sufficient  length  of  time,  that  is  to 
say,  twenty  years  nonuser,  weuld  have  established  a  presumption  of 
abandonment,  or  a  release.  4.  That  this  negligence,  &c.  might  be 
shown,  i.  e.  proved  by  direct,  evidence  of  the  fact,  or  presumed,  i.  e. 
inferred  from  the  proof  of  circumstances  tending  to  that  conclusion. 

In  Nitzel  v.  Pascal,  3  Rawle  76,  the  supreme  court,  in  the  opinion 
delivered  by  the  chief  justice,  says,  "it  is  certainly  true,  that  a  right 
of  enjoyment  may  be  lost  in  the  same  way  it  has  been  gained,  and 
when  acquired  by  an  adverse  possession  for  twenty  years,  it  may  be 
lost  by  nonuser  for  the  same  period.  Where,  however,  it  has  been 
acquired  by  grant,  it  will  not  be  lost  by  nonuser,  in  analogy  to  the 
statute  of  limitations,  unless  there  were  a  denial  of  the  title,  or  other 
act  on  the  adverse  part,  to  quicken  the  owner  in  the  assertion  of  his 
right."  The  direct  inference  from  the  position  here  stated,  is,  that 
a  right  acquired  by  grant,  might  be  lost  by  twenty  years  nonuser,  if 
there  were  a  denial  of  the  title,  or  .other  act  on  the  adverse  part,  to 
quicken  the  owner  in  his  assertion  of  his  right. 

Applying  the  principles  recognized  in  these  cases  to  the  facts  of 
the  special  verdict,  we  will  endeavour  to  ascertain  whether  the  doc- 
trine of  nonuser  affects  the  claim  set  up  by  the  defendants. 

Nothing  has  ever  been  done  by  the  defendants — by  Henry  B. 
Grubb  or  those  under  whom  they  claim,  in  or  towards  the  exercise 
of  the  privilege,  or  assertion  of  the  right  granted  to  William  Bennet, 
to  dig  and  take  away  all  the  iron  ore  in  the  two  hundred  and  eight- 
two  acres  of  David  Forree's  land,  until  the  removal  of  the  twelve 
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tons  of  ore,  for  which  this  suit  was  brought,  i.  e.  for  a  period  of  more 
than  sixty  years. 

In  1791,  more  than  forty  years  before  that  transaction,  David 
Forree  sold  and  conveyed  two  hundred  and  fifty  acres  of  this  land, 
without  reservation  or  exception,  to  Jacob  Heistarid,  in  fee  simple. 
The  deed  was  recorded  in  1792. 

Although  by  this  alienation  David  Forree  parted  with  much  the 
greater  portion  of  the  land  in  which  the  right,  to  dig  and  take  the 
iron  ore  had  been  granted  to  William  Bennet  and  his  assigns,  and 
conveyed  it  to  Jacob  Heistand,  without  excepting  such  right  or  no- 
ticing it  in  any  form;  but,  on  the  contrary,  expressly  including  all 
the  rights,  liberties,  privileges  and  advantages,  and  the  issues  and 
profits  thereof:  yet  there  was  no  complaint  or  assertion  of  the  right, 
on  the  part  of  William  Bennet,  or  any  person  or  persons  claiming 
to  be  his  assigns. 

The  deed  was  recorded  nearly  forty  years  before  the  ore  in  ques- 
tipn  was  taken  by  these  defendants.  William  Bennet  and  his  as- 
signs, claiming  these  profits  out  of  the  land,  must  be  deemed  cogni- 
zant of  the  fact  of  this  sale,  and  of  the  deed  after  it  was  thus  placed 
on  record ;  and  yet  they  remained  quiescent. 

Twenty-five  years  after  this  purchase,  Jacob  Heistand  sold  the 
eleven  acres  in  which  the  plaintiffs  dug  and  raised  the  twelve  tons 
of  ore  which  are  the  subject  of  the  present  action,  to  Jacob  Heistand, 
Jun.  The  deed  was  dated  in  April  1816,  but  was  not  recorded 
until  the  26th  of  October  1832.  The  grantor  and  grantee  were  sev- 
erally in  the  actual  possession  of  these  premises,  yet  no  claim  or 
assertion  of  right  was  ever  presented  to  or  urged  against  them. 

I  cannot  say  the  deed  from  David  Forree  to  Bennet  shows  that 
an  immediate  exercise  of  the  right  was  in  their  contemplation.  I 
think  it  does  not.  But,  from  the  facts  slated,  it  is  fairly  presuma- 
ble that  from  the  recording  of  Forree's  deed  to  Heistand,  there  was 
negligence,  nay,  acquiescence,  on  the  part  of  Bennet  and  his  as- 
signs ;  for  the  fact  of  Forree's  sale  of  two  hundred  and  fifty  acres  of 
this  land,  in  which  the  sole  profits  of  digging  and  taking  away  all 
the  iron  ore  had  been  granted  to  Bennet,  and  of  his  conveying  them 
to  Heistand  absolutely,  with  all  their  rights,  privileges  and  profits, 
was  as  complete  a  denial  of  Bennet's  title  as  could  be  devised,  and 
as  well  -calculated  to  quicken  the  owner  in  the  assertion  of  his  claim. 

According  to  the  principles  recognized  in  the  decisions  to  which  I 
have  adverted,  I  am  of  opinion,  then,  that  there  were  thirty-nine 
years,  i.  e.  from  the  time  of  the  recording  of  the  deed  of  David  For- 
ree and  wife  to  Jacob  Heistand,  to  the  taking  and  carrying  away  of 
the  twelve  tons  of  iron  ore,  during  which  a  nonuser  has  been  esta- 
blished, sufficient,  in  point  of  evidence,  to  raise  the  presumption  of 
a  release  of  the  right  of  William  Bennet  and  his  assigns.  Another 
circumstance  fortifying  this  presumption,  is,  that  the  sheriff  who 
levied  on  the  real  and  personal  estate  of  William  Bennet,  upwards  of 
sixty  years  ago,  and  sold  the  same  without  satisfying  his  creditors 
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owing  to  the  insufficiency  of  the  defendant's  property,  did  not  men- 
tion this  right  in  his  levy  or  in  his  sale.  James  Smith  was  the  judg- 
ment and  execution  creditor.  It  was  his  province,  as  well  as  inter- 
est, to  show  all  the  defendant's  property  to  the  sheriff.  He  became 
the  purchaser  of  the  twenty  acres  called  the  Ore  Bank,  from  the 
sheriff's  vendor ;  yet  the  sheriff,  in  his  levy  and  sale,  did  not  specify 
this  right  to  dig,  take  and  carry  away  all  the  iron  ore  to  be  found 
on  the  remaining  two  hundred  and  eighty-two  acres. 

But  that  omission  has  a  more  direct  relation  to  another  point : 
namely,  the  allegation  that  (he  sheriff  did  not  sell  this  right;  and 
the  sheriff's  vendor  not  having  purchased  it,  could  not  pass  it  to 
James  Smith,  &c.  That  it  is  not  specifically  mentioned  or  described 
in  the  sheriff's  levy,  is  undeniable:  but  it  is  contended  by  the  de- 
fendants, that  the  levy  and  inquisition  did  nevertheless  include  it, 
under  the  general  term  of  "  appurtenances  ; "  that  the  sheriff's  deed 
conveyed  it  by  the  clause  in  the  grant,  of  all  and  singular  the  Zights, 
easements  and  appurtenances  to  the  same  ore  bank  belonging  or  in 
any  wise  appertaining,  and  by  the  habendum  to  have  and  to  hold  the 
said  ore  bank,  with  its  appurtenances,  hereditaments,  and  premises 
hereby  granted  and  released,  or  mentioned  so  to  be,  with  their  rights, 
members  and  appurtenances,  unto  the  said  George  Eichelberger, 
&c. ;  and  that  this  construction  is  strengthened  by  the  recital  and 
grant  in  the  deed  from  Eichelberger  to  Smith. 

The  only  evidence  extant,  of  the  levy,  is  the  recital  in  the  sheriff's 
deed,  by  which  it  appears  that  the  sheriff  seized  and  took  in  execu- 
tion, inter  alia,  one  ore  bank,  containing  about  twenty  acres,  near 
Chiques's  creek,  in  the  township  of  Hempfield,  in  his  bailiwick,  the 
property  of  the  said  defendant.  Here  there  is  neither  vinention  of, 
nor  reference  to,  appurtenances.  The  levy  was  simply  on  the  "ore 
bank  containing  twenty  acres." 

The  inquisition,  indeed,  found  that  the  rents,  issues  and  profits  of 
the  said  island,  with  the  improvements,  and  the  said  ore  bank  con- 
taining about  twenty  acres,  with  their  appurtenances,  were  not  of  a 
clear  yearly  value,  &c.;  and  the  grant  was,  in  its  concluding  general 
clause,  of  all  and  singular  the  Zights,  easements  and  appurtenances 
to  the  same  ore  bank  belonging  or  in  any  wise  appertaining;  and 
the  habendum  was,  to  have  and  to  hold  the  said  ore  bank,  with  its  ap- 
purtenances, hereditaments  and  premises,  with  their  rights,  mem- 
bers and  appurtenances,  &c. 

Now  it  was  contended  on  the  other  side,  and  with  great  reason,  as 
well  as  upon  sound  authority,  that  in  case  of  variance  between  the 
levy  and  the  subsequent  proceedings,  the  levy  must  govern  ;  for  all 
the  power  of  the  sheriff  to  dispose  of  real  estate  is  founded  upon  his 
levy.  He  can  neither  inquire  by  an  inquest,  nor  extend  or  sell  any 
thing  else.  If  appurtenances  could,  therefore,  by  a  proper  interpre- 
tation, include  the  right  in  question,  the  levy  not  having  embraced 
them,  they  could  not  be  the  subject  of  the  inquisition,  nor  of  the 
sale  or  assurance  to  the  purchaser.  All,  in  these  proceedings,  be- 
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yond  the  levy,  was  a  nullity.  The  argument  on  this  point,  I  think, 
is  unanswerable,  so  far,  at  least,  as  regards  those  appurtenances 
which  do  not  pass  without  being  mentioned. 

But  it  was  moreover  urged,  that  if  the  levy  had  been  expressly  on 
the  ore  bank  and  its  appurtenances,  and  the  sale  by  the  sheriff  and  his 
deed  had  conformed  to  it,  yet  that  the  term  appurtenances  would  not 
have  carried  this  right  to  dig  and  take  the  ore  in  the  two  hundred 
and  eighty-two  acres,  residue  of  the  tract  of  three  hundred  and  two 
acres.  For,  1.  It  could  not  be  legally  appurtenant  to  the  twenty 
acres  sold  and  granted,  because  land,  it  was  said,  cannot  be  appurte- 
nant to  a  messuage,  or  one  messuage  to  another,  or  land  to  other 
land;  that  appurtenances  signify  something  incident  to  another 
thing,  as  principal,  as  hamlets  to  a  chief  manor,  common  of  pasture 
to  a  messuage,  orchards  and  gardens  to  a  house,  &c.  And  the 
thing  appurtenant  must  agree  with  the  more  worthy  or  principal 
thing  in  nature  and  quality;  as  a  common  of  estovers,  &c.  to  a 
house  ;  a  forest  to  a  manor  or  castle. 

2.  Again,  the  grant  in  Forree's  deed  to  Bennet,  of  the  privilege 
to  dig  and  take  the  iron  ore  in  the  two  hundred  and  eighty-two 
acres,  was  by  a  collateral  covenant,  not  relating  to  nor  concerning 
the  conveyance  of  the  twenty  acres,  but  v/as  of  a  thing  wholly  dis- 
tinct from,  and  independent  of  the  main  grant,  or  conveyance  of  the 
deed.      It  was  not  expressed  as  being  intended  to  be  appurtenant  to 
the  twenty  acres  conveyed  by  the  said  deed  ;  nor  can  it  by  any  rea- 
sonable construction  be  inferred,  as  the  intention  of  the  parties,  that 
it  should  be  so  held  or  considered. 

3.  It  is  not  pretended  that  William  Bennet  used  or  enjoyed  this 
right  as  appurtenant  to  the  twenty  acres  called  the  ore  bank;  and  in 
his  deed  from  D.  Forree,  the  twenty  acres  were  conveyed  to  him 
with  the  appurtenances,  by  all  the  usual  terms,  and  in  the  parts  of 
the  deed,  commonly  and  technically  assigned  to  the  complete  assu- 
rance of  land  intended  to  be  conveyed,  before  the  right  in  question 
was  mentioned  in  a  distinct  covenant. 

4.  Lastly,  in  a  sheriff's  deed  the  grant  must  be  specific  and  clear; 
nothing  will,  for  instance,  pass  by  such  deed  under  a  general  clause 
of  all  other  the  lands,  &c.  of  the  defendants.     13  Johns.  537. 

Upon  a  consideration  of  this  argument,  I  am  of  opinion  that  the 
right  or  privilege  of  digging  and  taking  the  iron  ore  in  the  two  hun- 
dred and  eighty-two  acres,  was  not  granted  in  that  deed  as  appur- 
tenant to  the  twenty  acres ;  that  it  was  not  used  as  appurtenant  to 
the  twenty  acres  by  William  Bennet — for  it  was  not  used  or  exer- 
cised at  all ;  that  such  right,  though  it  might  be  appurtenant  to  a 
furnace,  being  agreeable  to  its  nature  and  quality,  as  affording  a 
proper  and  the  principal  material  for  the  support  of  its  operations, 
could  not  be  considered  as  an  appurtenance  to  an  ore  bank,  any 
more  than  the  right  to  cut  timber  in  one  forest  can  be  appurtenant 
to  a  different  forest ;  or  the  right  to  till  one  field  can  be  appurtenant 
to  another  ;  a  meadow  to  a  pasture  ;  or  a  pasture  to  a  wood. 
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The  right  or  privilege,  then,  not  being  in  its  nature  legally  appur- 
tenant to  the  twenty  acres  sold  and  conveyed  to  Bennet,  and  not 
having  been  granted  to  him  as  appurtenant  thereto,  nor  enjoyed  or 
exercised  by  him  as  such,  it  was  not,  and  could  not  be,  at  the  time 
of  the  sheriff's  levy  or  sale,  one  of  the  appurtenances  of  those  twenty 
acres  of  land  called  the  ore  bank.  Consequently,  it  did  not  pass  by 
the  grant  in  that  deed  of  the  twenty  acres,  with  the  appurtenance?, 
and  could  not  have  passed  without  a  specific  description,  or  at  least 
designation  of  the  same. 

It  is  indeed  true,  that  by  the  grant  of  a  messuage  cum  terris  perti- 
nentiis,  land  occupied  continually  with  the  house  passes,  though  land 
is  not  properly  appurtenant  to  a  house  ;  yet  it  has  been  ruled,  that 
by  the  grant  of  a  house  or  land,  cum  pertinentiis,  another  house  or  land 
does  not  pass,  unless  it  be  found  to  be  parcel.  4  Com.  Dig.  314; 
Grant  E.  9. ;  Plowd.  C.  170;  1  Lev.  131  ;  Bidle  v.  Bond,  12  Co.  5. 

In  the  case  under  consideration,  the  right  was  not  exercised  by 
William  Bennet,  or  enjoyed  with  the  twenty  acres  ;  it  could  not  be 
parcel  thereof,  for  it  was  of  a  different  nature,  being  an  incorporeal 
hereditament,  and  a  mere  profit  in  other  land. 

So,  not  being  appurtenant  to  the  twenty  acres,  it  could  not  pass 
as  an  incident  to  them,  as  it  was  once  said  a  thing  appendant  or 
appurtenant  might  pass  without  saying  cum  pertinentiis.  Co.  Litt. 
307,  a.,  Cont.;  Cro.  El  18. 

It  is  hardly  necessary  to  add,  that  if  the  right  in  question  did  not 
pass,  by  the  sheriff's  deed,  to  George  Eichelberger,  no  description, 
or  recital,  or  grant,  in  his  deed  to  James  Smith,  however  compre- 
hensive and  specific,  would  supply  the  deficiency.  In  perusing  this 
deed,  it  is  not  easy  to  resist  the  conviction  of  an  endeavour,  in  its 
preparation,  to  effect  such  a  purpose.  In  the  recital,  the  grant,  in  the 
deed  to  Bennet,  of  the  twenty  acres  is  so  described  as  if  the  right 
to  dig  and  take  the  iron  ore,  had  been  intended  by  that  conveyance 
to  be  made  appurtenant  to  the  ore  bank  or  twenty  acres.  Thus,  after 
giving  the  metes  and  bounds,  the  recital  pursues  the  description  as 
follows:  containing  twenty  acres,  &c.  together  also  with  the  free 
liberty  of  the  said  William  Bennet,  his  heirs  and  assigns,  to  dig,  take 
and  carry  away,  &c.  Whereas  this  liberty  or  right  was  the  subject 
master  of  a  subsequent  and  distinct  covenant  in  Bennet's  deed,  fol- 
lowing the  grant  and  habendum  et  tenendum,  in  which  the  twenty 
acres  and  the  appurtenances  were  completely  conveyed  and  assured 
(as  it  has  been  already  mentioned)  by  all  the  apt  and  usual  phrases. 
There  is  also  in  Smith's  deed,  in  the  recital  therein  of  the  sheriff's 
sale,  a  statement  which  is  not  supported  by  the  facts  recited  in  the 
sheriffs  deed  :  namely,  that  the  sheriff  did -ex  pose  to  sale  the  ore  bank, 
containing  twenty  acres  of  land  with  the  appurtenances  and  privi- 
leges, and  the  same  accordingly  sold  and  struck  off  to  George  Eich- 
elberger. Now  it  has  been  shown  that  the  sheriff  did  not  levy  on 
the  twenty  acres  and  the  appurtenances,  and  there  is  nothing  in  the 
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sheriff's  deed  to  show  that  he  exposed  to  sale,  or  struck  off  any  thing 
by  the  name  of  privileges  of  the  ore  bank. 

The  recital  in  Smith's  deed  goes  on  to  say,  that  the  sheriff  did  sell 
and  convey  to  George  Eichelberger,  the  aforesaid  ore  bank  contain- 
ing twenty  acres  of  land,  and  every  part  thereof,  with  the  appurte- 
nances, to  George  Eichelberger,  his  heirs  and  assigns,  for  ever,  for 
the  same  estate  as  he  the  said  William  Bennet  had  of,  in,  or  to  the 
said  ore  bank,  containing  twenty  acres,  and  every  part  thereof,  with 
the  appurtenances,  at  and  immediately  before  the  said  judgment  was 
had  and  recovered  against  him,  as  in  and  by  the  said  deed  poll,  re- 
ference thereto  being  had,  may  more  fully  and  at  large  appear.  But 
it  will  be  seen,  by  the  sheriff's  deed  thus  referred  to,  that  there  is 
nothing  in  it  of  this  peculiar  designation  of  the  estate  conveyed,  as 
being  the  same  estate  as  he  the  said  William  Bennet,  &c. 

The  grant  in  Smith's  deed  from  Eichelberger,  contains  this  some- 
what singular  reference:  grant,  bargain  and  sell,  release  and  confirm 
unto  the  said  James  Smith,  his  heirs  and  assigns,  all  that  above 
(i.  e.  in  the  recital)  described  tract  of  twenty  acres  of  land  called 
the  ore  bank  and  premises,  with  the  appurtenances,  as  the  same  is 
above  (i.  e.  in  the  recital)  set  forth  and  described,  bounded  and 
limited  as  aforesaid,  together  with  all  and  singular  the  improve- 
ments, ways,  woods,  waters,  water-courses,  rights  and  privileges, 
hereditaments  and  appurtenances  whatsoever  thereunto  belonging, 
or  in  anywise  appertaining,  &c.  to  have  and  to  hold  the  aforesaid 
twenty  acres  of  land  and  premises,  hereby  granted,  mentioned,  or 
intended  so  to  be,  with  the  appurtenances  and  privileges,  unto  the 
aforesaid  James  Smith,  &c.  &c. 

But  notwithstanding  this  apparent  effort  to  supply  what  was  evi- 
dently deemed  an  insufficient  conveyance  by  the  sheriff,  it  is  too  plain 
>o  admit  of  a  doubt,  that  Eichelberger  could  only  sell  what  the  sheriff 
had  conveyed  to  him — certainly  not  an  iota  more. 

2d.  It  was  lastly  objected  to  the  title  set  up  by  the  defendants,  that 
the  grant  of  the  privilege  in  question  was,  at  best,  in  the  nature  of 
a  secret  conveyance,  and  cannot  affect  the  plaintiffs,  who  are  bona 
fide  purchasers  without  notice. 

To  this  it  was  answered,  that  they  had  equitable  if  not  actual  no- 
tice, and  therefore  cannot  shelter  themselves  under  the  pretext  of  a 
bona  fide  purchase.  It  is  supposed  that  such  notice  was  furnished, 
first,  by  the  sale  arid  conveyance  of  the  twenty  acres  to  William 
Bennet ;  and  second,  by  the  recording  of  the  deeds  to  subsequent 
purchasers,  of  those  twenty  acres  and  the  appurtenances. 

1.  There  is  no  proof  of  actual  notice — and  even  if  the  usual  no- 
toriety of  a  purchase  may  be  considered  as  constructive  notice  to  a 
subsequent  purchaser,  in  consequence  of  the  change  of  possession, 
and  the  acts  of  ownership  which  often  accompany  and  succeed  the 
transaction,  (which  I,  by  no  means,  admit)  yet  here,  it  is  (o  be  ob- 
served, it  would  not  operate  with  respect  to  this  right  lo  dig  and  lake 
the  iron  ore  in  the  two  hundred  and  eighty  two  acres,  since  no 
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change  of  possession  did  take  place,  or  was  contemplated,  even  by 
the  enjoyment  of  the  right ;  and  the  right,  in  point  of  fact,  was  not 
exercised  at  all. 

2.  With  respect  to  the  recording  of  the  deeds  :  the  deed  from  Da- 
vid Forree  and  wife  to  William  Bennet,  was  not  recorded  ;  so  that,  of 
the  very  origin  of  the  title,  which  is  set  up  adversely  to  the  plaintiff's 
and  the  Heistands,  under  whom  they  claim,  they  had  not  even  the 
constructive  notice  which  the  recorder's  office  might  have  afforded. 

So  of  the  proceedings  on  Smith's  judgment — the  levy  and  sale, 
and  the  sheriff's  deed ;  we  have  seen  there  was,  in  these,  no  specific 
mention  of  this  right,  and  nothing  from  which  notice  of  its  existence 
could  be  inferred. 

The  deed  from  George  Eichelberger  to  James  Smith,  containing  a 
very  particular  recital,  (upon  which  I  have  already  remarked)  was 
never  recorded. 

And  it  is  remarkable,  that  the  subsequent  deeds  of  James  Smith 
and  wife  to  Thomas  Neill,  Thomas  Neill  to  J.  W.  Kittera,  and 
Thomas  Neill  to  Henry  B.  Grubb,  do  not  (though  each  has  a  reci- 
tal of  the  previous  title)  contain  one  word  specifically  describing  or 
even  referring  to  the  right  in  controversy. 

These  facts,  considered  in  connexion  with  another,  viz.  that  the 
conveyance  in  the  deed  from  David  Forree  and  wife  to  William  Ben- 
net,  was  never  designed  to  pass  the  title  or  transfer  the  possession  to 
any  other  or  more  land  than  twenty  acres  of  the  tract  then  owned 
by  the  grantors,  containing  three  hundred  and  two  acres,  appear  to 
me  to  lead  to  the  conclusion,  that  there  was  nothing  to  establish  a 
constructive  notice  to  Jacob  Heistand,  Sen.  or  Jun.,  of  the  grant  of 
the  right  to  dig  and  take  all  the  iron  ore  in  the  residue  of  the  two 
hundred  and  eighty  two  acres;  and  since  the  title  of  Jacob  Heistand 
Jun.,  to  the  legal  estate,  including  the  entire  fee  simple  in  the  eleven 
acres,  with  the  issues  and  profits  thereof,  is  unimpeachable  on  this 
ground,  the  title  of  the  plaintiffs,  under  their  agreement  with  him, 
to  the  sole  and  exclusive  right  and  privilege  to  dig,  take  and  carry 
away  all  the  iron  ore,  of  every  kind,  wherever  to  be  found,  upon  the 
said  tract,  belonging  to  Jacob  Heistand,  Jun.,  is  equally  unassailable. 

Upon  the  whole,  I  am  of  opinion  that  the  issue  is  proved  for  the 
plaintiffs,  and  that  they  can  recover  in  the  present  form  of  action. 

Therefore,  let  the  verdict  for  the  plaintiffs,  assessing  their  dam- 
ages at  twelve  dollars  and  the  costs  of  suit,  be  recorded,  and  let  there 
be  judgment  thereon. 

Assignment  of  error. 

Upon  the  facts  found  by  the  special  verdict,  the  defendants  were, 
by  law,  entitled  to  the  judgment  of  the  court ;  and  there  is  error  in 
its  having  been  rendered  in  favour  of  the  plaintiffs. 

Montgomery  and  Ellmaker,  for  plaintiffPin  error,  contended,  that 
Forree  conveyed  the  right  of  mining  in  the  residue  of  the  original 
tract  as  an  appurtenance  to  the  twenty  acres;  and  it  passed,  as  such,  to 
Grubb,  under  the  sheriff's  deed.  They  cited,  2  Black.  Comm.  20, 34 ; 
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3  Kent's  Comm.  452 ;  4  Kent's  Comm.  490  ;  Co.  Litt.  121,  b;  6  Com. 
Dig.,  Grant,  E.  9,  11 ;  Hill  v.  West,  4  Yeates  142  ;  Pickering  v.  Sia- 
pler,  5  tferg.  #  #mc/e  107;  Foot  v.  Colvin,  3  Johns.  Rep.  222  ;  Smith 
v.  Johnston,  1  Penns.  Rep.  471  ;  Keller  v.  Nulz,  5  Serg.  <$•  Raiole 
246  ;  Cooper  v.  Smith,  9  £erg-.  #  72aWe  33  ;  1  Penns.  Black.  294; 
3  £enf'9  Comm.  448  ;  Butz  v.  Ihrie,  1  Rawle  218;  Nitzell  v.  Paschell, 
3  Rawle  76  ;  1  Stark.  305  ;  6  Crunch  137  ;  M'Pherson  v.  Cunliff,  11 
<Serg.  4»  Rawle  427;  Schermerhour  v.  Van  Volkenburg,  11  Johns. 
Rep.  529  ;  9  Cowen  52  ;  1  Wend.  466. 

Champneys  and  JVorm,  for  defendants  in  error,  were  stopped  by 
the  court. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  trover  for  twelve  tons  of  iron 
ore.  The  ten  acres  and  forty-three  perches  from  which  the  ore  was 
taken,  were  part  of  a  larger  tract  of  two  hundred  and  fifiy  acres, 
which  was  conveyed  to  Jacob  Heistand,  Sen.  by  David  Forree  and 
wife,  by  their  deed  of  the  2d  of  November  1791,  being  part  of  a  still 
larger  tract  of  two  hundred  and  eighty-two  acres,  then  held  by  Da- 
vid Forree  under  the  last  will  and  testament  of  his  father  John  For- 
ree, who  held,  under  a  patent  dated  the  21st  of  December  1749,  from 
the  proprietors. 

Jacob  Heistand,  Sen.,  being  so  seised,  on  the  8th  of  April  1816, 
conveyed  eleven  acres  of  the  above  described  property  to  Jacob 
Heistand,  Jun.,  who,  on  the  27th  of  September  1830,  entered  into 
articles  of  agreement  with  Guilford  and  Wright,  wherein,  for  the 
consideration  therein  expressed,  the  said  Jacob  Heistand  granted  and 
assigned  to  them  the  sole  and  exclusive  right  and  privilege  to  dig, 
take  and  carry  away  all  the  iron  ore,  of  every  kind  whatever,  to  be 
found  upon  a  certain  tract  of  land  belonging  to  the  said  Jacob  Heis- 
tand, containing  between  ten  and  eleven  acres,  &c.,  with  ingress, 
egress,  &c.  By  this  agreement,  so  far  as  regards  the  right  of  using 
the  land  for  the  purposes  therein  stated,  the  plaintiffs  have  acquired 
all  the  interest  of  Jacob  Heistand,  with  all  the  powers  he  might 
have  had  in  relation  to  the  same  previous  to  the  agreement.  Now 
it  is  clear,  that  Jacob  Heistand,  as  the  owner  of  the  fee  simple,  and 
his  assignees,  have  the  undoubted  right  to  raise  ore  on  the  premises, 
without  molestation  or  hindrance  from  any  one  ;  and  more  espe- 
cially from  him  who  stands  in  the  relation  of  a  wrong  doer  or  tres- 
passer. The  title  to  land  cannot  be  tried  in  an  action  of  trover.  3 
Serg.  #  Rawle  509  ;  10  Serg.  fy  Rawle  119.  But  it  is  said  that  ore 
when  dug  and  raised  is  a  chattel  ;  and  that  it  is  sufficient  to  defeat 
the  plaintiffs'  action,  to  show  either  that  the  title  is  in  the  defend- 
ants or  in  some  third  person.  11  Johns.  Rep.  529  ;  9  Coicen  52;  1 
Wend.  466.  It  is  not  disputed,  as  a  general  principle,  that  in  an  ac- 
tion of  trover  a  defendant  may  show  title  in  a  third  person.  But  in 
the  case  at  bar  this  principle  does  not  apply,  because  Jacob  Heistand 
iv. — 2  F 
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was  in  the  actual  possession  of  the  land  until  the  29th  of  September 
1830,  when  he  sold  and  conveyed  to  the  plaintiff,  for  a  valuable  con- 
sideration, the  right,  as  above  described,  to  enter  and  take  all  the  iron 
ore  in  the  ten  acres  and  forty-three  perches.  The  contract  was  exe- 
cuted by  the  parties ;  by  the  plaintiffs,  in  pursuance  of  the  grant, 
entering  on  the  land  and  expending  their  money  and  labour  in  dig- 
ging and  raising  the  ore.  The  defendants,  finding  the  ore  dug  and 
at  the  pit's  mouth,  entered,  took  and  converted  the  same  to  their 
own  use.  For  this  injury  the  action  of  trover  is  an  appropriate  reme- 
dy. 3  Serg.  fy  Rawle  509 ;  Brown  v.  Caklwell,  10  Serg.  fy  Rawle  1 1 4. 
If,  as  is  alleged,  the  subsequent  grant  to  Guilford  and  Wright  was 
a  violation  of  the  previous  grant  to  William  Bennet,  the  question 
may  be  tried  in  an  action  on  the  case  ;  or,  perhaps,  William  Bennet 
and  those  who  claim  under  him,  have  acquired  by  the  contract  such 
an  interest  in  the  soil  as  may  enable  them  to  sustain  an  ejectment 
for  the  recovery  of  the  possession.  Under,  however,  the  circum- 
stances of  the  case,  William  Bennet,  never  having  been  in  possession 
and  not  having  done  any  thing  in  pursuance  of  the  contract,  does 
not  become  the  owner  of  the  ore  when  raised,  which  is  a  necessary 
ingredient  in  the  positions  of  the  defendants'  counsel,  that  title  in 
him  is  sufficient  to  defeat  the  action,  although  the  defendants  are 
wrong  doers  or  trespassers. 

But  the  form  of  the  action  is  of  but  little  consequence,  as  we  un- 
derstand it  to  be  the  wish  of  the  parties  to  have  the  right  to  the  mine 
settled.  It  is  not  the  intention  of  the  court  to  express  any  opinion 
on  the  rights  of  William  Bennet  or  his  heirs,  as  they  are  not  parties 
to  the  special  verdict ;  nor  in  the  view  we  have  taken  of  the  cause 
is  this  necessary.  We  give  no  opinion  on  the  point  of  nonuser,  so 
much  pressed  by  the  counsel  for  the  plaintiff,  but  shall  take  it  for 
granted  that  Bennet's  right  was  not  impaired  by  time,  and  that  it 
was  a  subsisting  interest  up  to  the  sheriff's  sale,  and  continued  so 
until  the  commencement  of  this  suit  and  trial  of  the  cause.  The 
case,  so  far  as  Grubb's  heirs  are  concerned,  was  this  :  on  the  6th  of 
March  1769,  David  Forree  and  wife,  by  their  deed  of  that  date,  con- 
veyed to  William  Bennet,  an  iron  master,  twenty  acres  in  fee,  being 
partof  the  tract  of  land  held  by  the  said  David  Forree,  by  a  devise  from 
his  father  John  Forree  deceased,  as  before  mentioned.  This  deed, 
inter  alia,  recites,  that  in  consideration  of  107  pounds,  the  said  David 
Forree  and  wife  granted,  bargained,  sold,  &c.  to  William  Bennet, 
his  heirs  and  assigns,  all  ihe  following  described  tract  of  land,  begin- 
ning, &c.,  containing  twenty  acres  and  the  allowance,  to  have  and 
to  hold  the  aforesaid  tract  of  twenty  acres  of  land  and  premises 
granted,  mentioned  or  intended  so  to  be,  with  the  appurtenances, 
unto  the  aforesaid  William  Bennet,  his  heirs  and  assigns,  &c.  Then 
follows  the  covenant  or  grant  now  under  consideration,  and  which 
is  particularly  set  forth  in  the  special  verdict,  and  which  contains 
the  consideration  for  which  the  grant  was  made,  viz.  6  pence  a  ton 
for  every  ton  taken  from  the  premises  of  two  hundred  and  eighty- 
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two  acres.  This  deed  was  made  in  pursuance  of  a  previous  article 
of  agreement,  made  between  these  parties. 

James  Smith,  Esq.  obtained  judgment  against  William  Bennet  to 
the  November  term  1770,  for  2000  pounds.  Several  executions  were 
issued,  and  among  others  an  alias  vendilioni  exponas,  to  the  August 
term  1771,  on  which  the  sheriff  returned  that  he  had  taken  in  exe- 
cution and  sold  a  certain  island,  &c.  to  David  Grier,  for  160  pounds, 
and  also  that  he  sold  the  ore  bank  taken  in  execution,  containing 
twenty  acres,  with  its  appurtenances,  to  George  Eichelberger,  for 
the  sum  of  60  pounds,  lawful  money,  &c. 

The  fieri  facias,  by  virtue  of  which  the  sheriff  made  his  levy,  is  lost. 
But  in  the  recital  of  the  sheriff's  deed  to  Eichelberger,  it  is  said, 
among  other  things  in  the  return,  that  he  seised  in  execution  one  ore 
bank  containing  about  twenty  acres,  &c.  But  in  the  inquisition  it 
was  found,  as  appears  by  the  same  recital,  that  the  rents,  issues  and 
profits  of  the  island,  £c.  and  the  said  ore  bank,  containing  about 
twenty  acres,  with  the  appurtenances,  were  not  of  a  clear  yearly 
value,  &c.  In  the  deed,  the  sheriff  grants,  bargains,  sells  and  de- 
livers to  George  Eichelberger,  his  heirs  and  assigns,  all  that,  the  said 
ore  bank,  containing  twenty  acres,  and  the  usual  allowance,  be  the 
same  more  or  less  (it  being  the  same  ore  bank  which  William  Ben- 
net  purchased  from  a  certain  David  Forree),  together  with  all  and 
singular  the  houses,  outhouses,  edifices  and  buildings  thereon  erected 
and  being  ;  and  also  all  and  singular  the  lights,  easements  and  ap- 
purtenances to  the  same  ore  bank  belonging  or  in  anywise  appertain- 
ing, and  the  reversions  and  remainders  thereof;  and  also  all  the  estate, 
right,  title,  interest, benefit,  claim  and  demand  whatsoever,  of  him  the 
said  William  Bennet,  both  at  law  and  in  equity  or  otherwise,  howso- 
ever, of,  in,  to  and  out  of  the  same  premises  and  every  part  thereof; 
to  have  and  to  hold  the  said  ore  bank,  with  its  appurtenances,  he- 
reditaments and  premises  hereby  granted  and  released,  or  mentioned 
so  to  be,  with  their  rights,  members  and  appurtenances,  unto  the 
said  George  Eichelberger,  his  heirs  and  assigns,  &c.  By  several 
intermediate  conveyances,  the  title  of  George  Eichelberger,  the 
sheriff's  vendee,  to  the  twenty  acres  and  its  appurtenances,  became 
vested  in  Henry  B.  Grubb,  and  the  defendants  claim  as  his  heirs 
and  legal  representatives.  The  defendants  contend,  that  Henry  B. 
Grubb,  who  derives  title  from  William  Bennet  through  the  sheriff's 
vendee,  has  a  right  to  all  the  iron  ore  to  be  found  on  the  two  hundred 
and  eighty-two  acres ;  that  Forree's  deed  to  William  Bennet  con- 
tains a  grant  to  the  latter,  his  heirs  and  assigns,  of  the  privilege  of 
digging,  taking  and  carrying  away  all  such  iron  ore,  from  time  to 
time,  and  at  all  times,  with  the  single  condition  of  paying  6  pence 
a  ton  to  the  grantor,  his  heirs  and  assigns  ;  that  by  virtue  of  the 
judgment,  executions,  sale,  sheriff's  deed,  and  the  several  convey- 
ances referred  to  in  the  special  verdict,  this  privilege  became  vest- 
ed in  Henry  B.  Grubb,  his  heirs  and  assigns  ;  and  that  consequently, 
David  Forree  having  conveyed  away  the  right  to  all  the  iron  ore  in 
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the  said  two  hundred  and  eighty-two  acres,  Jacob  Heistand,  Jun., 
who  afterwards  purchased  the  eleven  acres,  part  of  the  two  hundred 
and  eighty-two  acres,  had  no  authority  to  grant  the  same  privilege 
to  Guilford  and  Wright. 

It  is  unnecessary  to  examine  the  intermediate  conveyances  from 
Eichelberger  to  Grubb.  Grubb  has  the  same  right  that  Eichelber- 
ger  acquired  at  the  sheriff's  sale,  and  it  is  obvious,  that  whatever 
words  may  be  used  in  these  conveyances,  they  cannot  enlarge  the  title 
vested  in  the  sheriff's  vendees.  And  this  makes  it  requisiie  to  as- 
certain the  extent  of  this  right.  It  is  contended  that  the  privilege 
of  taking  ore,  as  it  existed  under  William  Bennet,  is  passed  to 
Eichelberger,  by  the  sheriff,  as  an  easement  or  appurtenance  to  the 
twenty  acres.  Before  examining  this  question,  I  must  remark,  that 
in  case  of  a  variance  between  the  levy  and  the  subsequent  proceed- 
ings, (which  may  have  been  the  case  here,  although  it  does  not  dis- 
tinctly appear)  the  levy  must  govern.  Although  the  power  of  the 
sheriff  to  dispose  of  real  estate  is  founded  on  the  levy,  he  can 
neither  inquire  by  inquest  nor  extend  nor  sell  any  thing  else.  But 
the  court  do  not  think  proper  to  rest  the  cause  on  this  point.  I 
shall  proceed  to  examine  the  question,  whether  the  privilege  or 
right  in  controversy  is  appendant  or  appurtenant  to  twenty  acres ; 
for  if  so,  it  must  be  admitted  that  the  words  in  the  sheriff's  deed  are 
sufficiently  comprehensive  to  pass  the  interest.  About  the  general 
principles  of  this  branch  of  the  law,  there  can  be  no  difficulty.  To 
make  a  thing  appendant  or  appurtenant,  it  must  agree  in  quality 
and  nature  to  the  thing  whereunto  it  is  appendant  or  appurtenant; 
as  a  thing  corporeal  cannot  properly  be  appendant  to  a  thing  in- 
corporeal, nor  a  thing  incorporeal  to  a  thing  corporeal.  But  things 
incorporeal  which  lie  in  grant,  as  advowsons,  commons  and  the 
like,  may  be  appendant  to  things  corporeal,  as  a  manor,  house  or 
land  ;  or  things  corporeal  to  things  incorporeal,  as  lands  to  an  office. 
But  yet,  as  has  been  said,  they  must  agree  in  nature  and  quality. 
Co.  Lilt.  121,  b.  And  although  lands  cannot  in  general  be  appurte- 
nant to  land,  yet  the  parties  may,  by  express  words  of  intention,  or 
by  their  conduct,  as  using  the  one  as  parcel  of  the  other,  make  the 
one  appendant  or  appurtenant  to  the  other. 

Thus,  although,  by  the  grant  of  a  messuage  cum  terris  pertinentiis, 
land  occupied  continually  with  the  house  passes,  though  land  is 
not  properly  appurtenant  to  a  house;  yet  it  has  been  ruled,  that  by 
the  grant  of  land  cum  pertinentiis,  another  house  or  land  does  not 
pass,  unless  it  be  found  to  be  parcel  4  Com.  Dig.,  Grant,  314  ;  Plowd. 
170  ;  1  Lev.  131 ;  12  Co.  Litt.  5;  1  Com.  Dig.  530,  tit.  Appurtenances; 
3  Saund.  Rep.  401,  note  2;  1  Rob.  on  Wills  400;  3  Bac.  Mr.,  tit. 
Grant,  397;  1  Serg.  fy  Rawle  169;  5  Serg.  fy  Rawle  107;  4  Yeates 
146;  7  Mass.  Rep.  6;  6  Mass.  Rep.  332;  17  Mass.  Rep.  443;  3 
Rawle  271 ;  1  Johns.  Cha.  284. 

In  the  case  at  bar,  the  right  was  never  exercised  by  William  Ben- 
net,  nor  was  the  privilege  of  raising  ore  ever  enjoyed  by  him  or  any 
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other  person,  as  an  appurtenance  to  the  twenty  acres ;  it  cannot 
therefore,  on  that  ground,  be  considered  as  parcel  thereof. 

Nor  can  it  pass  as  an  incident  to  the  twenty  acres,  as  a  thing  ap- 
pendant  or  appurtenant  may  sometimes  pass,  without  saying  cum 
perlinentiis ;  Co.  Lilt.  307;  5  Serg.  fy  Rawle  107;  3  Rawle  271;  for 
however  convenient  it  might  be  lo  own  both,  yet  the  right  to  the 
one  is  by  no  means  necessary  to  the  enjoyment  of  the  other.  It  is 
said  that  it  was  the  object  of  William  Bennet  to  obtain  a  monopoly 
of  the  iron  ore,  for  the  supply  of  a  furnace  of  which  he  was  the 
owner  at  the  mouth  of  the  Codorus  creek.  And  if  this  be  so,  the 
object  is  attained  by  the  ownership  of  both;  and  the  argument 
would  rather  tend  to  show  that  the  twenty  acres  and  the  right  in 
question  were  appurtenances  to  the  furnace.  It  is  a  practice  by  no 
means  uncommon  for  the  owners  of  iron  works  to  purchase  land  in 
fee  simple,  and  wood-leave  on  lands  adjoining.  Now  it  never  has 
been  thought  that  the  privilege  in  the  one  case  was  appurtenant  to  the 
right  to  the  other,  and  that  a  conveyance  of  the  one,  either  with  or 
without  the  word  appurtenances,  carried  with  it  the  right  to  the 
other;  although  the  conveyance  of  the  iron  works,  when  it  had  been 
held  as  parcel,  might,  under  particular  circumstances,  have  that 
effect.  But  although  these  are  the  general  rules,  yet  these  rules, 
like  all  others,  are  subject  to  exceptions,  arising  from  the  clear,  mani- 
fest intention  of  the  parties;  and  this  makes  it  necessary  to  examine 
the  contract  of  the  19th  of  September  1768,  and  the  deed  of  the  6th 
of  March  1769,  from  David  Forree  to  William  Bennet.  This  is  the 
foundation  of  the  defendants'  title;  and  unless  it  is  made  an  appurte- 
nance by  these  instruments,  the  defendants  have  no  title.  It  ap- 
pears that  at  the  time  this  contract  was  made,  William  Bennet  was 
the  owner  of  a  furnace  at  the  mouth  of  the  Codorus  creek.  His 
intention,  therefore,  was  to  obtain  an  adequate  supply  of  iron  ore 
for  the  use  of  his  works;  and  this  object  he  attains  in  the  usual  way, 
by  the  agreement  or  contract  of  the  19th  of  September  1768.  The 
memorandum  of  the  agreement,  after  particularly  describing  the 
twenty  acres,  the  price  agreed  to  be  given  for  the  same,  proceeds  to 
say:  "and  the  said  David  Forree  hath  further  agreed  to  and  with 
the  said  William  Bennet,  to  give  him  and  his  heirs  privilege  to  dig 
ore  on  his  other  land,  for  the  payment  of  6  pence  for  every  ton,  if  he 
hath  occasion."  In  pursuance  of  this  agreement,  David  Forree 
made  a  deed  to  William  Bennet,  of  the  6th  of  March  1769.  In 
this  deed  he  conveys  to  him,  for  the  consideration  of  147  pounds,  in 
fee,  a  title  to  twenty  acres  and  its  appurtenances;  and  then  follow 
these  words:  "and  the  aforesaid  David  Forree,  for  himself,  his  heirs, 
executors  and  administrators,  doth  covenant,  promise,  grant  and 
agree,  to  and  with  the  said  William  Bennet,  his  heirs  and  assigns, 
that  he  the  said  William  Bennet,  his  heirs  and  assigns,  shall  and 
may  from  time  to  time,  and  at  all  times  hereafter,  dig,  take  and  carry 
away  all  iron  ore  to  be  found  within  the  bounds  of  the  said  David 
Forree's  tract  of  land,  containing  two  hundred  and  eighty-two  acres, 
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provided,  the  said  William  Bennet,  his  heirs  and  assigns,  pay  to  the 
said  David  Forree,  his  heirs  and  assigns,  the  sum  of  6  pence  Penn- 
sylvania currency  per  ton,  for  every  ton  taken  from  the  premises  of 
two  hundred  and  eighty-two  acres  aforesaid." 

The  deed  is  a  consummation  of  this  contract,  and  it  is,  in  some 
respects,  more  comprehensive  than  the  article.  It  is  a  grant  of 
twenty  acres  of  land  in  fee  simple,  and  also  a  grant  of  an  incorporeal 
hereditament,  for  a  distinct  and  different  consideration,  in  the  re- 
maining part  of  the  tract  of  two  hundred  and  eighty-two  acres. 
The  right  to  raise  ore  is  an  incorporeal  hereditament,  granted  for  a 
valuable  consideration,  and  is  not,  as  has  been  contended,  a  license 
revocable  at  the  will  of  the  parties.  The  grantee,  his  heirs  and  as- 
signs, have  a  right  to  enter,  on  a  payment  of  the  stipulated  sum  per 
ton,  from  time  to  time,  and  at  all  times  hereafter.  It  is  an  easement, 
an  incumbrance  on  the  land;  and,  like  a  mortgage  or  judgment, 
the  land  passes  into  the  hands  of  an  alienee  of  the  grantor,  subject 
to  the  lien  or  incumbrance.  There  is  a  sufficient  consideration  for 
the  contract,  and  I  cannot  agree  with  the  plaintiffs'  counsel,  that  an 
alienee  of  the  grantor  can  be  in  any  better  situation  than  the  grantor. 
It  is  part  of  his  title.  But  although  these  positions  are  conceded 
to  the  defendants' counsel,  yet  I  am  at  a  loss  to  see  any  clear  intention 
to  make  the  one  appurtenant  to  the  other.  It  would  be  a  strained 
presumption  to  infer  this  intention  from  the  fact  that  they  are  included 
in  the  same  deed,  or  from  the  warranty  in  the  deed,  which  is  only 
necessary,  and  which,  properly  construed,  only  embraces  the  con- 
veyance in  fee  simple  of  the  twenty  acres;  nor  can  this  be  gathered 
from  the  use  of  the  word  appurtenances  in  connexion  with  the 
twenty  acres,  which  is  but  the  usual  formulary  in  the  conveyance  of 
real  estate. 

From  a  mature  consideration  of  the  article  of  agreement  and  the 
deed,  we  are  clearly  of  the  opinion  that  the  right  and  privilege  to 
take  iron  ore  in  the  two  hundred  and  eigty-two  acres,  was  a  distinct 
and  independent  covenant,  having  no  relation  to  the  conveyance  of 
the  twenty  acres.  It  certainly  is  not  expressly  said  to  be  appurten- 
ant to  the  twenty  acres.  Although  there  might  be,  under  particular 
circumstances,  something  in  the  argument  that  it  was  appurtenant 
to  the  furnace,  there  is  no  reason  for  holding  that  it  is  appurtenant 
to  the  twenty  acres.  This  intention  cannot,  by  any  natural  con- 
struction, be  inferred. 

Judgment  affirmed. 
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Boyd  against  Sappirigton. 

A  request  by  a  father  to  a  physician  to  attend  his  son,  then  of  full  age,  and 
sick  at  the  father's  house,  raises  no  implied  promise  on  the  part  of  the  father 
to  pay  for  the  services  rendered. 

On  the  trial  of  such  a  claim,  it  is  competent  for  the  defendant  to  give  evidence 
of  the  ability  of  the  son  to  pay. 

ERROR  to  the  common  pleas  of  Lancaster  county. 

The  plaintiff's  claim  was  for  medical  services  rendered  by  the  plain- 
tiff to  the  son  of  the  defendant,  as  it  was  alleged,  at  (he  request  of 
the  latter.  The  witness  for  the  plaintiff  below  said  :  "in  June  1827, 
Doctor  Sappinglon  was  at  my  house  to  see  my  children  ;  Nicholas 
Boyd  came  there,  and  told  him  he  wanted  him  to  go  and  see  his 
son  William,  who  was  very  bad.  The  doctor  made  no  reply.  Mr 
Boyd  said,  'Doctor,  you  must  come  ;  I  am  afraid  my  son  will  die  :'  he 
hesitated,  and  agreed  logo.  Hesaid,  'If  I  must  go  with  you,  wemust 
go  by  my  house — I  must  get  some  medicine.'  William  had  the  dy- 
sentery ;  he  was  living  with  his  father ;  he  was  Mr  Boyd's  eldest 
son  ;  he  was  a  single  man.  This  conversation  was  before  he  had 
visited  the  son."  On  the  trial,  the  defendant  offered  to  show  that 
the  son  was  in  business  for  himself,  and  had  property  of  his  own. 
This  was  objected  to  by  the  plaintiff,  and  rejected  by  the  court. 
The  court  instructed  the  jury,  that  if  they  believed  the  facts  as 
proved,  they  raised  an  implied  promise  by  the  defendant  to  pay. 

The  rejection  of  the  evidence,  and  this  direction  of  the  court,  were 
the  errors  assigned. 

Champneys,  for  plaintiff  in  error. 

Franklin,  for  defendant  in  error,  cited,  2  Saund.  211,  6;  1  Esp. 
JV.  P.  270 ;  Wharl.  Dig.  55,  pi  24,  25. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  to  recover  a  bill  for  medical  ser- 
vices rendered  by  the  plaintiff  to  William  P.  Boyd,  the  son  of  the 
defendant.  William  P.  Boyd,  at  the  time  the  services  were  ren- 
dered, was  thirty-two  years  old  ;  had  his  home  at  the  house  of  his 
father,  and  was  a  member  of  his  family.  In  addition  to  the  evidence 
given,  the  defendant  offered  to  prove  that  William  P.  Boyd  was  en- 
gaged in  business  for  himself,  and  had  property  of  his  own ;  and  that 
this  was  known  to  the  plaintiff,  who  resided  near  him.  The  error 
of  which  the  defendant  chiefly  complains,  is  in  the  answers  to  the 
first  and  second  propositions  of  the  plaintiff's  counsel.  The  court 
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say:  "  but  it  is  contended,  on  behalf  of  the  plaintiff,  that  the  services 
set  forth  in  the  statement  were  rendered  to  the  son,  while  a  member 
of  his  father's  family,  at  the  special  instance  and  request  of  the  fa- 
ther, and  that  such  special  instance  and  request  were  the  inducements 
to  the  rendering  of  the  services  to  the  son,  who  would  not  otherwise  be 
trusted.     If  these  facts  be  established   to  your  satisfaction,  I  think 
such  request  would  imply  a  promise  on  the  part  of  the  father  to  pay 
a  reasonable  compensation  for  the  services  rendered."     This  is  an 
affirmative  answer  to  the  plaintiff's  first  and  second  propositions, 
founded  on  the  testimony  of  Col.  Samuel  Morrison.     The  witness 
testifies  in  substance,  that  Nicholas  Boyd  came  to  his  house,  when 
Doctor  Sappington  was  attending  some  of  his  children,  and  requested 
him  to  attend  his  son  William,  who  was  lying  very  ill  with  the  dy- 
sentery at  his  house  ;  that  the  doctor  hesitated,  but  finally  agreed  to 
go  ;  the  defendant  said  it  was  the  wish  of  his  son  that  he  should 
come.     There  is  no  pretence  to  say  that  there  was  an  express  pro- 
mise to  pay;  but  a  promise  has  been  implied,  as  an  inference  in  law 
from  the  circumstances  stated.     Taken  in  connexion  with  the  testi- 
mony which  was  rejected,  there  is  no  ground  for  the  presumption 
that  the  services  were  rendered  on  the  credit  of  the  defendant,  nor  is 
there  any  reason  to  believe  that  the  request  was  the  inducement  to 
the  services,  and  that  without  this  the  son  would  not  have  been 
trusted.     It  was  within  the  knowledge  of  the  plaintiff  that  the  ser- 
vices were  rendered  to  the  son,  who,  although  a  single  man,  and 
residing  with  his  father,  was  above  the  age  of  twenty-one  years,  was 
engaged  in  business  for  himself,  and  had  property  to  answer  this  de- 
mand.    Had  the  plaintiff  required  it,  it  is  very  probable  the  defend- 
ant would  have  assumed  payment  of  the  debt  without  hesitation  ;  if 
so,  the  services  being  rendered  at  his  special  instance  and  request, 
there  would  have  been  a  sufficient  consideration  for  an  express  pro- 
mise.    It  is  impossible,  with  any  certainty,  to  tell  what  may  have 
been  the  inducement  of  the  plaintiff,  whether  he  believed  that  the 
son  was  not  of  ability  to  pay,  or  whether  the  father  was  legally 
liable.     All,  then,  may  have  been  as  represented  by  the  plaintiff's 
counsel;  but,  notwithstanding  such  may  have  been  the  understand- 
ing on  the  part   of  the  defendant,   this  does  not  affix  any  legal 
responsibility  to  the  transaction.     There  is  nothing  in  the  special 
circumstances  relied  on  to  take  it  out  of  the  general  principle;  and 
it  is  very  clear,   that  had  the  defendant  been  a   stranger,  how- 
ever urgent  he  may  have  been,  and  whatever  opinions  the  physician 
may  have  formed  as  to  his  liability,  he  would  not  have  been  charge- 
able, without  an  express  engagement  to  pay;  as,  for  instance,  in  the 
case  of  an  innkeeper,  or  any  other  individual  whose  guest  may  receive 
the  aid  of  medical  advice.     A  different  principle  would  be  very  per- 
nicious; as  but  very  few  would  be  willing  to  run  the  risk  of  calling 
in  the  aid  of  a  physician,  where  the  patient  was  u  stranger,  or  of 
doubtful  ability  to  pay.     It  has  been  already  intimated,  that  the 
court  were  in  error  in  rejecting  the  evidence  in   the  defendant's  se- 
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cond  bill  of  exceptions.  It  must,  however,  be  remembered,  that 
this  testimony  can  only  be  material  on  the  question  whether  there 
is  evidence  of  an  express  promise.  It  would  have  a  bearing,  although 
a  slight  one,  on  that  point,  as  it  woujd  show  there  was  nothing  in  the 
circumstances  or  condition  of  (he  son,  which  would  make  it  neces- 
sary or  prudent  for  the  plaintiff  to  exact,  or  for  the  defendant  to  make, 
such  a  promise.  If  the  testimony  was  believed,  it  is  not  probable 
that  the  hesitation  of  which  the  witness  speaks,  arose  from  any  ap- 
prehension of  the  inability  of  William  P.  Boyd  to  make  full  com- 
pensation for  his  services.  It  would  be  unusual,  to  say  the  least  of 
it,  for  a  father  to  make,  or  a  physician  to  exact  such  a  promise,  un- 
der the  circumstances  stated. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Richter  against  Fitzsimmons. 

Proceedings  of  the  orphan's  court  ordering  an  administrator  to  sell  real  estate 
for  the  payment  of  debts,  and  the  confirmation  of  such  sale,  cannot  be  impeached 
in  the  common  pleas  in  an  action  for  the  purchase  money  of  the  land  sold. 

ERROR  to  the  common  pleas  of  Union  county. 

This  was  an  action  of  debt  by  John  Baskins  and  John  App,  ad- 
ministrators of  David  Fitzsimmons  deceased,  against  Peter  Richter. 
An  order  was  granted  to  the  plaintiffs  by  the  orphan's  court  to  sell 
the  real  estate  of  their  intestate  for  the  payment  of  debts  ;  and  they 
did  sell  it  to  Peter  Richter,  the  defendant,  fbr  1322  dollars,  and  took 
this  agreement  from  him,  upon  which  this  suit  was  brought.  "  I  do 
hereby  acknowledge  that  the  foregoing  lot  of  five  acres  of  land,  more 
or  less,  was  struck  off  to  me  for  the  sum  of  1322  dollars,  and  I  do 
hereby  obligate  myself  to  comply  with  the  foregoing  conditions  of 
sale.  Witness  my  hand  and  seal,  the  15th  of  November  1832." 
Upon  the  return  of  the  sale  to  the  orphan's  court,  Peter  Richter,  the 
purchaser,  filed  an  exception  to  the  confirmation,  that  the  sale  was 
not  of  the  whole  lot.  The  exception  was  overruled,  and  the  sale 
confirmed.  On  the  trial  of  this  cause,  the  defendant  offered  to  prove 
that  the  conditions  of  sale  embraced  the  whole  lot  of  five  acres ; 
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whereas  the  deed  now  offered  was  for  four  acres  and  one  hundred 
and  twenty-eight  perches.  This  evidence  was  objected  to  by  the 
plaintiff,  and  the  court  (Lewis,  president)  overruled  the  evidence, 
on  the  ground  that  the  evidence  was  the  same  which  was  made  the 
ground  of  objection  to  (he  confirmation  of  the  sale  by  the  orphan's 
court,  when  it  was  decided  ;  and  the  decision  of  that  court  was  con- 
clusive. The  defendant  excepted. 

Lashells  and  Greenough,  for  plaintiff  in  error. 
Donnel  and  Merrill,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — That  the  proceedings,  decrees  and  judgments  of 
a  court  of  record,  in  a  case  of  which  it  has  jurisdiction,  are,  until  re- 
versed on  appeal  or  writ  of  error,  conclusive  in  all  other  courts  when 
given  in  evidence  collaterally,  is  a  well  settled  principle  of  our  law  ; 
and  we  have  many  cases  in  which  in  ejectment  a  plaintiff  has  re- 
covered on  a  title  under  a  sheriff's  sale,  where  the  proceedings  in 
the  suit  in  which  the  sale  was  made  were  so  erroneous  that  they 
would  have  been  reversed  on  writ  of  error. 

How  it  happened,  I  know  not,  but  so  it  was,  that  although  our 
orphan's  court  was  always  a  court  of  record  in  this  state,  yet,  where 
a  sale  was  made  on  an  order  of  the  orphan's  court,  in  an  ejectment 
in  the  common  pleas,  the  regularity  of  the  proceedings  in  the  or- 
phan's court,  in  the  case  in  which  the  sale  was  made,  were  exam- 
ined into;  and  unless  they  were  found  in  all  respects  regular,  the 
title  under  such  sale  was  invalid.  The  correctness  of  thus  making 
an  ejectment  serve  the  purpose  of  a  writ  of  error  on  appeal,  and  sub- 
stituting an  innocent  purchaser  of  the  land  for  one  of  the  parties, 
was  at  length  questioned,  and  many  dicta,  if  not  some  direct  decisions, 
are  to  be  found  denying  it  to  be  the  law.  At  length  the  whole  sys- 
tem of  our  orphan's  court  was  revised,  and  numerous  acts  of  assembly 
condensed  into  one.  In  the  second  section  of  this  act  of  the  29th  of 
March  1833,  it  is  enacted,  "the  orphan's  court  is  hereby  declared 
to  be  a  court  of  record,  with  all  the  qualities  and  incidents  of  a  court 
of  record  at  common  law  :  its  proceedings  and  decrees  on  all  matters 
within  its  jurisdiction  shall  not  be  reversed  or  avoided  collaterally  in 
any  other  court ;  but  they  shall  be  liable  to  reversal,  modification,  or 
alteration,  on  appeal  to  the  supreme  court,  as  hereinafter  directed." 
That  the  orphan's  court  have  jurisdiction  of  a  petition  by  adminis- 
trators to  sell  land  of  an  intestate  for  the  payment  of  debts,  is  not 
denied.  The  act  just  cited  gives  it  in  express  terms,  and  very  mi- 
nute directions  as  to  the  mode  of  proceeding.  Under  an  order  of  the 
orphan's  court  of  Union  county,  the  plaintiffs  below  made  a  sale  of 
some  property  of  their  intestate  to  Peter  Richter,  and  returned  the 
report  of  sale.  Richter  opposed  the  confirmation  of  the  sale  in  the 
orphan's  court,  on  one  ground  alone  as  it  \vould  seem  from  the  pro- 
ceedings in  the  orphan's  court,  which,  having  been  offered  in  evidence 
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in  this  cause,  were  before  us.  The  orphan's  court  overruled  the  ob- 
jection and  confirmed  the  sale.  The  administrators  tendered  a 
deed,  and  Richter  refused  to  pay  the  purchase  money,  and  this  suit 
is  brought  to  recover  it.  The  plaintiffs  gave  in  evidence  the  proceed- 
ings in  the  orphan's  court,  and  proved  the  tender  of  the  deed,  and 
closed.  The  defendant  offered  evidence  to  show  defecls  in  form  or 
substance  in  those  proceedings.  This  was  rejected  ;  and  three  bills 
of  exception  were  sealed.  The  first  and  third  were  argued  here  ; 
and  they  only  bring  up  this  point.  Can  the  proceedings  in  the  or- 
phan's court  be  revised  here  in  this  suit,  and  their  decree  be  declared 
void  1  Independently  of  the  act  above  cited,  I  would  say  they  could 
not ;  but  its  meaning  and  terms  explicitly  forbid  any  examination  in 
this  case. 

We  have  been  asked  to  give  a  construction  to  other  parts  of  the 
act,  and  to  define  what  omissions  or  irregularities  would  have  avoided 
the  sale  on  appeal ;  and  we  have  heard  counsel.  But  why  hear, 
why  examine,  in  a  case  where  the  act  expressly  forbids  us  to  decide? 
or  why  give  an  opinion,  which  must  be  extra-judicial,  as  the  act  ex- 
pressly forbids  our  deciding  it  1 

The  court  were  right  in  rejecting  the  evidence. 

Judgment  affirmed. 


Sypher  against  Long. 

A  plaintiff  cannot  make  himself  a  witness  in  his  proper  cause  by  instituting 
it  in  the  name  of  a  formal  transferee.  Therefore  an  administrator  cannot  tes- 
tify, upon  secretly  assigning  his  interest  to  the  heir  of  his  intestate ;  the  legal 
plaintiff's  interest  not  being  diminished,  nor  the  assignee's  title  enhanced 
thereby. 

It  is  error  to  put  it  to  the  jury  to  find  a  fact  without  evidence. 

ERROR  to  Lycoming  county. 

This  was  an  action  of  debt  on  anole  under  seal,  by  Jacob  Sypher, 
surviving  administrator  of  Henry  Long  deceased,  for  the  use  of 
David  Strawbridge,  against  the  administrators  of  Abraham  Sypher 
deceased.  David  Stravvbridge,  for  whose  use  the  suit  was  brought, 
was  married  to  the  heir  at  law  of  Henry  Long  deceased,  and  the 
suit  was  brought  for  his  use,  so  that  Jacob  Sypher,  the  administrator, 
might  be  a  witness.  On  the  trial  he  was  offered  as  a  witness  and 
admitted,  to  which  the  defendant  excepted.  This  was  the  first  er- 
ror assigned.  The  defendant  asked  the  court  to  instruct  the  jury: 

"That  unless  the  jury  believe  that  the  note  on  which  the  present 
action  is  founded  was  signed  by  Abraham  Sypher  deceased,  the 
defendant  will  be  entitled  to  a  verdict,  even  if  the  jury  believe  the 
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deceased  borrowed  money  of  said  Long,  unless  the  note  in  contro- 
versy was  given  for  the  same." 

To  which  the  court  answered: 

This  is  correct,  with  this  exception,  that,  if  the  note  was  delivered 
by  the  defendant's  iniestate  as  his  act  and  deed,  although  not  signed 
by  him,  but  by  a  neighbour  or  friend,  in  his  presence,  it  would 
be  his  act  and  deed,  and  the  plaintiff  in  that  case  would  be  enti- 
tled to  recover. 

This  answer  of  the  court  was  the  second  error  assigned,  on  the 
ground  that  there  was  no  pretence  of  proof  on  the  trial  to  support 
the  facts  stated  in  the  court's  answer. 

Parsons,  for  plaintiff  in  error. 
•Armstrong,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

'  GIBSON,  C.  J. — A  plaintiff  cannot  make  himself  a  witness  in 
his  proper  cause,  by  instituting  it  in  the  name  of  a  formal  transferee 
of  either  a  legal  or  an  equitable  tide.  The  court  looks  beyond  the 
record  to  his  actual  position,  and  fixes  him  with  the  responsibilities 
of  it.  There  is  nothing  here  to  show  that  the  legal  plaintiff  is  less 
the  party  in  actual  interest,  for  having  marked  the  action  to  the  use 
of  the  husband  of  the  intestate's  only  child,  who  is  entitled  to  no 
more  by  the  assignment  than  he  would  be  without  it.  It  is  not  pre- 
tended that  he  could  receive  the  contents  of  this  note  paramount  to 
the  title  of  the  administrator,  if  it  were  wanted  for  payment,  of  debts; 
or  that  he  could  demand  it  without  tendering  a  refunding  bond  to 
provide  for  contingencies.  The  assignment,  consequently,  gave  him 
no  other  or  better  title  than  he  had  before;  and  the  competency  of 
the  administrator,  therefore,  was  just  what  it  would  have  been  with- 
out, it.  But  it  is  not  pretended  that  the  equitable  assignee  was  an 
actor  in  prosecuting  the  action.  The  counsel  for  the  plaintiff  was 
retained  exclusively  by  the  administrator;  and  the  assignment 
was  made  in  the  absence  of  the  assignee,  without  consultation  with 
him,  and  without  his  privity  or  consent.  The  object,  in  compliance 
with  a  suggestion  by  the  counsel,  was  avowedly  to  make  the  admin- 
istrator a  witness.  To  prosecute  the  action  in  this  guise,  would  cer- 
tainly not  exempt  him  from  the  costs;  and  without  a  transfer  he 
would  be  liable  for  no  more. 

There  is  also  an  exception  to  the  direction,  that  the  plaintiff  might 
recover  if  he  delivered  the  single  bill,  though  he  had  not  signed  it 
with  his  own  hand  ;  and  this  is  urged,  not  on  the  ground  of  objec- 
tion to  the  abstract  principle,  but,  to  an  attempted  application  of  it.  to 
the  cause,  without  evidence.  We  cannot  say  the  court  distinctly 
erred  in  this  particular,  though  it  is  certainly  error  to  put  it  to  the 
jury  to  find  a  fact  without  evidence.  In  what  is  called,  in  other  re- 
spects, a  hard  case,  juries  are  often  sufficiently  prompt  to  break 
through  the  law,  without  the  suggestion  of  a  pretext  for  it.  In  the 
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present  instance,  there  was  no  evidence  that  the  single  bill  was  not 
signed  by  the  defendant's  intestate,  if  signed  at  all;  yet  the  fact  was 
not  directly  submitted  for  decision,  and  though  it  might  possibly 
have  tended  to  mislead  in  the  shape  in  which  it  was  put,  yet  as  the 
cause  goes  back  on  another  ground,  it  is  sufficient  to  indicate,  that 
it  ought  to  be  decided  ou  the  questions  which  arise  directly  out  of 
the  evidence. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Robins  against  Bellas. 

If  a  deed  of  conveyance  by  a  trustee  do  not  recite  the  mode  by  which  the 
sale  was  made,  in  the  absence  of  proof,  it  will  be  presumed  to  have  been  made 
in  the  mode  directed  by  the  law  under  which  the  trustee  was  appointed. 

The  insolvent  law  of  1814  requires  that  the  estate  of  the  debtor  should  be 
sold  at  public  sale  ;  a  private  sale  of  land  by  a  trustee  under  this  act  will  confer 
no  title. 

THIS  was  an  action  of  ejectment  by  John  Robins  against  Hugh 
Bellas,  for  three  lots  of  ground  in  Sunbury.  Both  parties  claimed 
under  Thomas  Robins.  The  plaintiff's  title  was  founded  upon  an 
application  of  Thomas  Robins  for  the  benefit  of  the  insolvent  law  of 
1814.  He  presented  his  petition  in  1818;  was  discharged,  and  trus- 
tees appointed.  In  1822  these  trustees  were  discharged,  and  J.  Seit- 
zinger  and  Martin  Weaver  were  appointed,  who  gave  bond.  The 
plaintiff  then  gave  in  evidence  a  deed  of  the  22d  of  June  1829,  from 
the  trustees  to  John  Robins  the  plaintiff,  for  the  lots  in  dispute.  The 
defendant  claimed  under  a  judgment  against  Thomas  Robins,  exe- 
cution, levy  and  sale  of  the  lots  to  him  by  the  sheriff.  But  the  court 
below  charged  the  jury  that,  upon  the  evidence  given  by  the  plain- 
tiff, admitting  it  all  to  be  true,  and  drawing  every  fair  inference  of 
fact  from  it,  the  plaintiff  was  not  entitled  to  recover,  on  the  ground 
that  a  sale  by  a  trustee  under  the  insolvent  law  of  1814,  must  be  a 
public  sale. 

Greenough  and  Hepburn,  for  plaintiff  in  error,  contended,  that  the 
evidence  in  the  cause  did  not  establish  any  irregularity  in  the  mode 
of  making  the  sale,  and  even  if  it  did,  a  stranger  cannot  take  ad- 
vantage of  it. 

•Mem/,  for  defendant  in  error,  cited,  Ingraham  on  Insolo.  143. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  seems  this  case  must  be  considered  as  on  a  de- 
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inurrer  to  evidence.  The  court  say,  that  upon  the  whole  evidence 
exhibited  in  this  cause,  admitting  it  all  to  be  true,  and  drawing  all  the 
inferences  in  favour  of  the  plaintifFwhich  a  jury  may  reasonably  draw, 
it  is  the  opinion  of  the  court  that  the  plaintiff  is  not  entitled  to  re- 
cover. It  is  necessary,  then,  to  inquire  what  inference  of  fact  the 
jury  might  have  drawn  from  the  evidence  which  was  submitted  on 
the  part  of  the  plaintiff;  for  no  evidence  was  given  by  the  defendant, 
as  the  court  thought  the  plaintiff  could  not  recover,  on  his  own  show- 
ing. The  lots  in  dispute  were  the  property  of  Thomas  Robins,  who 
assigned  them,  under  the  insolvent  law  of  1814,  to  certain  trustees 
for  the  benefit  of  his  creditors.  The  trustees  conveyed  the  property 
to  the  plaintiff  by  the  deed  which  has  been  given  in  evidence.  In 
this  deed  it  is  not  stated  in  what  manner  the  property  was  sold, 
whether  at  public  or  private  sale ;  but  the  court  have  assumed  that 
it  was  a  private  sale,  and  one  of  the  questions  is,  whether  the  court 
were  warranted  in  doing  so "?  I  think  it  clear  that  had  the  fact  been 
submitted  to  a  jury  under  the  plaintiff's  testimony,  the  jury  might, 
and  perhaps  would  have  been  bound  to  come  to  a  different  conclusion. 
It  was  not  necessary  to  recite  in  the  deed  that  the  sale  was  public  ; 
and  where  no  proof,  other  than  that  which  appears  in  the  case,  was 
given,  the  presumption  would  be,  that  the  trustees  had  pursued  the 
directions  of  the  act,  which  requires  that  property  of  an  insolvent 
debtor  should  be  disposed  of  at  a  public  sale.  Thus,  in  general,  a 
deed  executing  a  power  should  be  expressed  to  be  in  exercise  of  it ; 
and  this  mode  is  pursued  in  every  well  drawn  deed.  But  if  a  man 
having  a  general  power  of  appointment,  with  a  limitation  to  himself 
in  fee  in  default  of  appointment,  were  to  convey  the  estate  generally, 
by  an  instrument  not  adapted  to  pass  his  interest  (as  a  bargain  and 
sale,  unenrolled,  or  a  release  to  a  stranger,  without  a  previous  lease, 
for  a  year)  and  which  would  be  totally  inoperative  as  a  conveyance 
of  the  interest,  the  instrument  would  be  held  to  operate  as  an  execu- 
tion of  the  power,  although  the  authority  should  not  be  referred  to, 
either  expressly  or  by  implication.  Sir  Everard  Le  Clerk's  case,  1 
Vent.  214,  225 ;  Bradish  v.  Gibbs,  3  Johns.  Ch.  Rep.  551  ;  2  Dess. 
Ch.  Rep.  460.  On  the  same  principle,  when  a  man  has  both  a  power 
and  an  interest,  and  he  creates  an  estate  which  will  not  have  an  ef- 
fectual continuance  in  point  of  time,  if  it  be  had  out  of  his  interest, 
it  shall  lake  effect  by  force  of  the  power.  Rogers's  case,  1  Vent.  228  ; 
Earl  of  Leicester's  case,  1  Vent.  278.  The  court  is  governed  by  the 
intention  of  the  parlies,  without  regard  to  the  form  of  the  instru- 
ment, so  as  to  pass  the  whole  interest  the  grantor  has  in  the  premises, 
whether  derived  from  an  appointment  or  in  his  own  right.  A  man 
may,  therefore,  execute  a  power  without  reciting  or  taking  the 
slightest  notice  of  it.  It  is  only  necessary  that  he  should  mention 
the  estate  or  interest  which  he  disposes  of.  And  it  must  appear  that 
he  has  in  view  the  things  of  which  he  has  power  to  dispose.  Sugd. 
on  Powers  284.  So  in  a  sheriff's  or  commissioner's  deed,  an  omis- 
sion of  the  usual  recitals  would  not  avoid  the  instrument ;  but  a 
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jury  would  be  at  liberty  to  infer  that  every  thing  had  been  rightly 
done.  In  the  charge  ( he  court  say:  "it  \vasthedutyofthetrustees 
to  proceed  within  twelve  months  after  (heir  appointment,  to  a  public 
sale  of  the  piopeity,  for  the  purposes  of  distribution.  This,  it  is  not 
pretended,  they  have  done  or  attempted  to  do."  It  is  denied  by  the 
plaintiff's  counsel  that  any  concession  was  made  as  to  the  manner 
of  the  sale,  whether  public  or  private  ;  so  that  as  the  case  stands  on 
the  evidence,  we  are  compelled  to  regard  this  part  of  the  charge  as  an 
inference  drawn  by  the  judge  from  the  evidence  ;  an  inference  which 
we  think  he  was  not  at  liberty  to  make  from  (he  facts  disclosed  at. 
the  trial.  On  this  point,  therefore,  the  judgment  must  be  reversed  ; 
and  as  this  cause  will  go  to  another  jury,  1  shall  now  proceed  to  de- 
liver the  opinion  of  the  court  on  the  main  question  in  the  case. 
The  sixth  section  of  the  act  of  the  26ih  of  March  1814  expressly 
enacts,  that  the  trustees  of  an  insolvent  debtor  shall  collect  the  debts 
and  sell  and  convey  all  the  real  and  personal  estate  of  such  debtor 
at  public  sale.  In  directing  the  sale  to  be  public,  the  legislature 
doubtless  intended  to  provide,  as  far  as  legislative  enactments  could 
do,  against  collusion  and  fraud  ;  and  this  intention  can  be  best  ef- 
fected by  holding  that  a  sale  made  in  a  manner  different  from  the 
one  pointed  out  by  the  act,  is  void.  A  public  sale  admits  of  a  fair 
competition  among  creditors  and  others  interested  in  the  sale.  It  is 
important  to  the  unfortunate  debtor  that  the  directions  of  the  act,  as 
regards  the  sale  of  his  property,  should  be  strictly  pursued.  The 
fact  that  a  different  mode  is  attempted,  is  cause  of  suspicion  that 
something  sinister  and  unfair  is  intended  ;  else  why,  without  cause 
or  necessity,  sell  at  private  sale?  and  we  cannot  but  regard  the  pur- 
chaser as  partaking  of  the  attempted  fraud,  as  he  must  be  aware  of 
I  he  departure  from  the  direction  of  the  act.  Cases  may  possibly 
arise  where  creditors  would  not,  be  permiited  to  impeach  a  sale  after 
a  great  lapse  of  time;  but  these  would  depend  upon  special  cir- 
cumstances, and  will  be  decided  as  they  arise.  But  no  such  circum- 
stances exist  here.  It  cannot  be  pretended  that  all  the  creditor?  of 
Thomas  Robins  have  acquiesced  in  the  sale;  and  it.  would  be  suffi- 
cient to  avoid  it  if  one  of  them,  or  the  insolvent,  should  object  to  the 
mode  of  sale.  In  Park  v.  Graham,  trustee  of  Kennedy,  4  Serg.  fy 
Rawle  550,  the  court  avoids  deciding  whether  it  is  necessary  for  an 
insolvent  debtor  to  execute  an  assignment  to  his  trustees;  but  1  think 
it  clear  that  under  the  act  of  1814,  an  assignment  is  unnecessary. 
The  interest  of  the  trustee  is  the  creature  of  the  act,  and  in  this  re- 
spect it  differs  from  cases  under  former  insolvent  acts,  and  voluntary 
assignments  and  trusts  created  by  the  act  of  the  parties.  The  trus- 
tees under  this  act  have  no  other  interest  in  the  property  but  such  as 
is  necessary  to  enable  them  to  execute  the  trust  according  to  the 
mode  and  in  the  manner  declared  in  the  act ;  and  until  this  be  done 
the  title  still  remains  in  them  for  the  benefit  of  the  creditor?,  with  a 
resulting  trust  to  the  debtor.  The  power,  therefore,  which  (he  trus- 
tees have  assumed  to  themselves  of  disposing  of  the  property  by  pri- 
iv. — 2  H 
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vate  sale,  is  not  given  to  them,  whether  the  act  be  construed  accord- 
ing to  iis  letter  or  spirit ;  and  tends,  in  its  consequences,  to  encourage 
collusion  and  fraud,  which  it  was  the  intention  of  the  legislature,  by 
directing  that  the  sale  should  be  public,  to  prevent.  In  conclusion, 
I  have  to  remark,  that  by  a  public  sale  I  understand  the  legislature 
to  mean  a  sale  in  pursuance  of  a  notice,  by  auction  or  public  outcry. 
Judgment  reversed  and  a  venire  de  novo  awarded. 


Fairchild  against  Dennison. 

The  statute  of  amendments  applies  to  cases  as  well  after  an  appeal  from,  as 
before,  an  award  of  arbitrators. 

A  due-bill  or  note  is  admissible  under  an  insimul  computasset,  as  evidence 
of  a  balance  due  on  a  settlement  between  the  parties. 

Plaintiff  declared  on  a  note  for  500  dollars  ;  also  for  money  expended  on  an 
insimul  computasset,  and  for  work  and  materials  :  he  afterwards  filed  a  state- 
ment  on  a  due-bill  and  a  book  account.  Held,  that  this  was  not  such  a  different 
"cause  of  controversy"  as  to  render  the  amendment  illegal. 

In  order  to  the  validity  of  a  book  entry  as  evidence,  it  must  be  a  registry  of  a 
Bale  and  delivery  actually  made  of  the  things  therein  contained,  at  the  time  of 
their  being  so  entered. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

This  was  an  action  of  debt,  by  Mason  Dennison  against  Abel 
Fairchild.  The  plaintiff's  declaration  contained  four  counts:  first, 
on  a  promissory  note  of  500  dollars;  second,  for  money  paid,  laid  out 
and  expended,  500  dollars;  third,  on  a  settled  account  and  balance 
due,  500  dollars ;  fourth,  for  woik  and  labour  done,  and  materials 
furnished,  500  dollars.  After  this  declaration  was  filed,  the  cause 
was  referred  to  arbitrators,  who  awarded  for  the  defendant;  from 
which  the  plaintiff  appealed.  On  the  trial  of  the  cause,  the  pluin- 
liff  asked  leave  to  amend  his  declaration  by  filing  a  new  one;  where- 
upon, by  leave  of  the  court,  he  filed  a  statement  of  his  cause  of 
action,  viz.  a  due-bill  of  the  7th  of  April  1829  by  the  defendant,  for 
75  dollars,  and  a  book  account,  against  the  defendant,  from  September 
1820  until  October  1830,  amounting  to  399  dollars  81  cents.  To 
which  the  defendant  excepted. 

The  plaintiff  being  duly  sworn  to  make  true  answers  to  such  ques- 
tions as  should  be  asked  him  touching  his  books,  testified:  "that 
this  book  is  a  book  of  original  entries  of  medicines  sold;  the  account 
herein  charged  to  defendant,  is  copied  in  part  from  this  memoran- 
dum ;  that  he  has  no  ledger  to  which  this  book  is  posted ;  that  he 
has  another  book  in  which  he  makes  charges  for  his  professional  ser- 
vices, and  keeps  his  general  accounts."  The  said  memorandum 
was  admitted  to  be  in  the  handwriting  of  the  defendant. 

The  plaintiff's  counsel  then  offered  to  read  in  evidence  to  the  jury 
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the  entries  of  charges  of  medicines  made  in  said  book,  together  with 
said  memorandum,  to  which  the  defendant's  counsel  objected  :  the 
court  overruled  the  objection,  and  admitted  the  evidence,  to  which 
the  defendant's  counsel  excepted. 

Jessup,  for  plaintiff  in  error,  contended,  that  the  amendment  should 
not  have  been  allowed  ;  and  cited,  Diehl  v.  M'Glue,  2  Rawle  337  : 
that  the  book  should  not  have  been  admiited  in  evidence;  Rhodes 
v.  Gaul,  4  Rawle  407  ;  Patton  «.  Ryon,  Ibid.  408. 

Greenough,  for  defendant  in  error,  on  the  first  point,  cited,  Cun- 
ningham v.  Day,  2  Serg.  fy  Rawle  1  ;  Rodrigue  v.  Curcier,  15  Serg. 
4»  Rawle  81  ;  Farmers  and  Mechanics  Bank  v.  Israel,  6  Serg.  <£• 
Rawle  293  ;  Cassel  t>  Cook,  8  Serg.  fy  Rawle  268. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  is,  that  the  court  erred  in  permitting 
the  plaintiff  to  amend  his  declaration  by  filing  the  statement:  and 
the  second  error  "is,  that  the  court  erred  in  permitting  the  plaintiff  to 
state  new  and  distinct  causes  of  action,  after  an  award  of  arbitrators 
against  him.  Now  it  is  obvious  that  if  the  first  error  can  be  sustained 
at  all,  it  must  be  on  the  ground  that  the  second  error  is  true,  which 
makes  it  proper  to  consider  them  together  as  one. 

By  the  act  of  1806,  it  is  made  the  duty  of  the  court,  either  on  or 
before  the  trial  of  a  cause,  to  permit  an  amendment  of  any  inform- 
ality to  be  made  in  the  declaration  or  statement  of  the  plaintiff,  or 
plea  of  the  defendant,  when  in  their  opinion  such  informality  would 
affect  the  merits  of  the  cause  in  controversy.  The  act  in  this  respect 
is  imperative  ;  and  it  would  be  error  in  the  court  to  refuse  such  per- 
mission in  any  case,  when  asked  for,  whether  it  be  after  an  appeal 
from  the  award  of  arbitrators  or  not ;  for  no  clause  or  part  of  the  act 
seems  to  make  any  distinction  on  this  account.  The  third  count  in 
the  declaration  being  an  insimul  computasset,  as  filed  first,  was  no 
doubt  intended  to  embrace  all  previous  dealings  and  accounts  be- 
tween the  parties ;  and  it  may  be,  that  when  it  was  drawn,  it  was 
thought  the  evidence  would  be  such  as  to  authorize  the  introduction 
of  it,  and  that  the  whole  of  the  plaintiff's  churn  might  be  establish- 
ed under  it ;  but  it  may  have  been  that,  for  some  cause  or  other,  the 
plaintiff  was  deprived  of  that  evidence.  For  instance,  a  statement 
of  the  whole  of  the  plaintiff's  claim  against  the  defendant  might 
have  been  made  out  in  writing,  in  the  form  of  an  account  stated 
long  before  the  commencement  of  the  suit,  and  delivered  by  the 
plaintiff  to  the  defendant,  who  received  and  retained  it  without  ever 
having  made  any  objection  to  it.  If  such  were  the  fact,  evidence  of 
it  would  have  been  admissible  under  the  third  count, and  have  gone 
to  have  supported  the  whole  claim  of  the  plaintiff.  But  then  it  may 
have  happened,  that  the  only  witness  by  whom  he  could  have  made 
such  proof  at  the  time  of  filing  the  declaration,  died  before  the  trial 
of  the  cause,  and  thus  have  made  it  necessary,  in  the  opinion  of  the 
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counsel  who  afterwards  tried  the  cause,  to  obtain  the  amendment. 
But  if  ihe  promissory  nole,  specified  in  the  statement  which  the 
plaintiff  filed  as  the  amendment  to  his  declaration,  be  genuine  and 
admilied,  or  capable  of  being  proved  to  be  so,  it  is  more  probable 
that  the  third  count  was  designed  to  meet  it :  and  I  am  at  a  loss  lo 
discover  why  it  was  that  the  amendment  was  deemed  necessary  to 
enable  the  plaintiff  to  recover  all  he  got  a  verdict  for;  because  he 
might  have  recovered  under  the  third  count  to  the  full  amount  of 
that  note,  besides  interest  thereon  from  the  time  it  became  payable, 
which  would  have  been  near  97  dollars  instead  of  30.  Story  v. 
Atkins,  2  Slran.  719;  Bull  JV.  P.  136,  137;  Chilly  on  Bills 
366;  Clayton  v.  Gosling,  5  B.  fy  C.  360;  Higlimorev.  Primrose,  5 
M  4>  S.  65;  2  Saund.  122,  note  3.  That  this  note  would  have 
been  admissible  under  the  third  count  as  evidence  of  a  balance  due, 
on  settlement  between  the  parties,  from  the  defendant  to  the  plain- 
tiff, is  established  by  the  foregoing  authorities  beyond  a  doubt;  and 
the  plaintiff  after  having  given  it  in  evidence,  could  afterwards,  when 
the  defendant  had  given  evidence  of  his  claim  against  the  plaintiff 
by  way  of  set-off,  have  rebutted  the  defendant's  set-off,  by  giving 
evidence,  so  far  as  he  had  it,  of  the  items  contained  in  his  account. 
It  does  not,  then,  distinctly  appear  to  us,  that  by  the  amendment  any 
new  and  different  "cause  of  controversy"  (which  are  the  words  of  the 
act)  was  introduced,  and  therefore  we  cannot  say  that  the  court 
erred  in  allowing  the  amendment. 

The  third  error,  which  is  the  only  remaining  one,  is,  that  the  court 
erred  in  admitting  the  book  and  memorandum  in  evidence,  as  set 
forth  in  the  bill  of  exception. 

The  plaintiff,  on  the  trial  of  the  cause,  produced  the  book  and 
memorandum  here  mentioned,  and  after  being  sworn  to  make  true 
answers,  testified  that  the  book  was  a  book  of  original  entries  of  medi- 
cines sold;  that  the  account  therein  charged  to  the  defendant  was 
copied  in  part  from  the  memorandum  ;  that  he  had  no  ledger  to 
which  the  book  was  posted;  that  he  had  another  book  in  which  he 
made  charges  for  his  professional  services  and  kept  his  general  ac- 
counts. The  memorandum  was  admitted  by  the  defendant  to  be  in 
his  handwriting. 

The  counsel  for  the  plaintiff  then  offered  to  read  the  memorandum 
and  the  entries  charged  from  it  in  the  book  against  the  defendant,  in 
evidence  to  the  jury,  to  which  the  counsel  for  the  defendant  objected  ; 
but  the  court  overruled  the  objection,  and  admitted  both  to  be  read  in 
evidence,  to  which  the  defendant's  counsel  excepted.  It  appears  to  me 
that  the  court  erred  in  admitting  this  evidence;  for  it  is  evident,  ac- 
cording to  the  plaintiff's  own  showing,  that  the  entries  in  the  book, 
said  to  be  transferred  from  the  memorandum,  were  not  such  original 
entries  as  the  law  makes  admissible  upon  the  oath  of  the  party. 
When  compared  with  the  memorandum,  they  are  only  in  part  a 
transcript  of  it.  The  memorandum  on  its  face  does  not  purport  to 
be  an  account  or  bill  of  articles  or  goods  sold  and  delivered,  but 
barely  an  inventory  of  the  articles  therein  mentioned,  with  the  value 
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affixed  to  each  article.  They  are  riot  slated  to  have  been  bought  of 
any  one  ;  nor  is  any  person  charged  as  a  debtor  for  or  on  account  of 
them.  In  short,  the  name  of  no  person  whatever,  appears  on  the 
memorandum;  so  (hat  from  it,  it  is  utterly  impossible  lo  pronounce 
it  even  an  account  of  the  sales  of  (he  articles  therein  specified,  and  cer- 
tainly still  less  an  account  of  a  sale  and  delivery  of  ihemfiom  the  plain- 
tiff to  the  defendant.  And  that  it  was  never  intended  lo  be  such,  is 
shown  byacomparison  of  it  wilhihe  entries  mads  by  the  plaintiff  in  his 
book,  for  he  has  only  charged  some  of  (he  items,  omitting  (lie  resi- 
due ;  and  why  not  have  charged  the  whole  if  (he  memorandum  was 
made  out  for  that  purpose?  It  is  manifest,  then,  that  the  memoran- 
dum itself,  although  admitted  by  the  defendant  to  be  in  his  hand- 
writing, was  no  evidence  to  charge  him  with  the  prices  of  the  things 
therein  mentioned  to  the  plaintiff.  And  as  (he  plaintiff  testified 
that  he  made  the  memorandum  the  ground  or  basis  for  charging  the 
articles  therein  specified  in  his  book,  the  book  could  certainly  be  no 
better  evidence,  nor  as  good  even  as  the  memorandum.  It  is  clear, 
then,  that  the  entries,  not  being  made  in  the  book  as  a  registry  of  a 
sale  and  delivery  actually  made  of  the  things  therein  mentioned,  at 
the  time  of  their  being  so  entered,  were  not  admissible  evidence, 
and  the  court  therefore  erred  in  receiving  them. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Martz  against  Hartley. 

After  a  survey  has  been  made  for  more  than  twenty-one  years  and  possession 
held  in  pursuance  of  it,  and  one  of  its  lines  was  agreed  on  by  the  owner  of  the 
land  and  the  owner  of  an  adjoining  tract  to  be  at  a  certain  place  ;  such  designa- 
tion of  the  division  is  conclusive,  without  regard  to  the  point  where  the  sur- 
veyed line  actually  is. 

When  a  survey  has  been  made  on  a  warrant,  and  returned,  calling  for  an  ad- 
joining survey  as  one  of  its  boundaries,  the  title  of  the  warrantee  will  extend  to 
such  adjoining  survey,  although  the  line  actually  run  and  marked  on  the  ground 
may  be  a  few  perches  from  the  line  of  such  adjoining  survey.  «  . 


ERROR  to  Columbia  county.  j~       \,        - 

This  was  an  action  of  trespass  quare  dausumfregit,  by  Jacob  Martz 
against  Christian  Hartley,  which  involved  the  title  to  a  small  strip 
of  land  ;  and  the  following  facts  appeared.  A  warrant  issued  in 
the  name  of  Timoihy  Matlock,  and  another  in  the  name  of  John 
Schneider,  the  former  of  which  was  executed  on  the  18th  of  Sep- 
tember 1772,  and  the  latter  on  the  10th  of  October  1772  and  which 
called  for  the  former  as  a  boundary  on  the  south.  By  the  owners  of 
each  of  these  respective  tracts  of  land,  the  south  line  of  the  Schnei- 
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der  survey  was  always  acknowledged  to  be  their  partition  line.  In 
1833  Christian  Hartley  discovered  that  the  line  of  the  Matlock  sur- 
vey, as  actually  run  and  marked  upon  the  ground,  did  not  adjoin  or 
come  up  to  the  line  of  the  Schneider  survey,  but  was  distant  from  it, 
at  one  end,  about  nine  perches,  and  running  to  a  point  at  the  other 
end,  or  nearly  so;  and  he  took  out  a  warrant  for  five  acres,  the  land 
which  was  not  aciually  included  wilhin  the  lines  of  either  survey 
as  run  and  marked  on  the  ground.  The  alleged  trespass  was  com- 
mitted on  this  strip  of  land,  and  the  question  was,  whether  the 
plaintiff  had  any  title  1  The  exception  was  to  the  opinion  of  the 
court  below,  the  material  part  of  which  was  as  follows : 

"The  court  instructed  the  jury  that  the  marks  upon  the  ground 
made  by  the  surveyors,  or  the  monuments  called  for  by  him  at  the 
time  of  executing  the  warrant,  were  the  true  lines  of  the  survey,  and 
would  control  the  courses  and  distances  in  the  official  draft. 

"That  where  no  such  marks  or  monuments  are  found  upon  the 
ground,  and  when  there  is  no  evidence  of  any  such  having  been 
established  at  the  time  of  executing  and  returning  the  survey,  the 
courses  and  distances  in  the  official  draft  must  be  taken  in  fixing  the 
lines?. 

"That  the  true  location  of  the  plaintiff's  survey  must  be  deter- 
mined by  what  was  done  at  the  time  it  was  made  and  returned  ; 
and  if  made  according  to  the  draft  returned,  it  cannot  be  changed 
by  the  deputy  surveyor  or  others  concerned  in  the  location  of  the 
younger  survey,  made  twenty-two  days  afterwards,  and  to  which 
the  owner  of  the  first  survey  was  no  party.  If  such  younger  survey 
were  in  fact  laid  six  or  nine  perches  from  the  first,  and  the  marks 
upon  the  ground  are  still  found  to  show  it  to  have  been  so  laid,  a 
mistaken  call  for  the  older  survey  as  adjoining,  when  in  fact  it  did 
not  adjoin,  will  not  extend  the  bounds  of  the  older  survey,  nor  au- 
thorise its  owner  to  include  within  its  bounds  the  vacant  lands  of  the 
commonwealth  not  before  included  or  returned.  The  recognition  of 
the  Schneider  survey  line  by  the  owner  of  that  survey  as  being  also 
the  line  of  Matlock,  at  a  time  when  he  had  no  interest  in  disputing 
it  or  claiming  beyond  his  own  survey,  and  when  he  neither  knew 
that  there  was  any  vacant  land  there  nor  thought  of  taking  out  a 
warrant  for  it,  would  not  authorise  the  owner  of  the  Matlock  survey 
to  extend  its  bounds  and  include  within  its  lines  the  vacant  land 
between  the  two  surveys. 

"The  statute  of  limitations  does  not  run  against  the  common- 
wealth ;  there  is  no  person  on  the  ground  to  look  after  her  rights, 
and  she  is  not  precluded  from  disposing  of  the  land,  as  vacant,  by  the 
length  of  time  during  which  the  owners  of  the  two  surveys  have 
recognized  the  line  of  the  Schneider  survey  as  the  division  line  be- 
tween the  two  tracts.  If  the  jury  believe  that  there  is  vacant  land 
between  the  two  surveys,  (he  commonwealth  may  dispose  of  it.  It 
is  for  the  jury  to  determine  whether  there  are  marks  upon  the 
ground  showing  that,  the  line  of  plaintiff's  survey  was  actually  run 
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in  a  place  somewhat  different  from  that  returned :  if  so,  those  marks 
should  be  followed  ;  and  if  the  timber  was  cut  within  the  lines  so 
ascertained,  the  verdict  should  be  for  the  plaint  iff.  If  no  such  evi- 
dences are  found,  and  the  jury  are  satisfied  that  the  line  was  left 
open,  the  plaintiff  must  be  confined  to  the  courses  and  distances  in 
his  official  draft  and  in  his  patent.  If  this  should  be  found  to  be  the 
true  line,  and  the  timber  was  not  cut  within  it,  the  verdict  should  be 
for  the  defendant." 

Cooper  and  Greenough,  for  plaintiff  in  error. 
Frick  and  Bellas,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — I  cannot  concur  with  the  opinion  of  the  court  as 
applied  to  the  facts  of  this  case,  or  as  being  true  as  the  general  law  of 
this  state.    There  is  no  survey  of  ordinary  size,  the  lines  of  which  will 
measure  exactly  to  the  corners,  or  to  the  place  where   they  once 
stood  :  hence,  every  surveyor  in  tracing  old  surveys  expects  to  find, 
and  does  find  the  length  of  every  line  differing  more  or  less  from  his 
draft.     In  many  parts  of  this  state  there  is  not  one  originally  marked 
tree  in  each  ten  miles  square.     Is  each  tract  to  be  re-measured  care- 
fully and  all  overplus  to  become  vacant  land  ?     The  doctrine  of  con- 
fining a  man  to  the  precise  distance  in  his  draft  will  not  do:  it  will 
not  do  justice;  it  will  not,  in  any  case,  give  a  man  the  land  in  his 
draft ;  and  it  would  unsettle  the  extent  of  every  old  settled  tract  of 
land  in  the  state.     After  the  lapse  of  many  years,  line  trees  are  not 
found  ;  and  nobody,  who  knows  any  thing  about  it,  expects  to  find 
them.     Trees  die  as  well  as  men — are  liable  to  wind  and  fire — and, 
like  men,  are  sometimes  maliciously  destroyed.     The  line  as  used, 
as  established  by  consent,  as  designated  by  fences,  seen  and  ac- 
knowledged by  both  parties — the  admission  of  a  fact,  as  that  a  corner 
stood  at  a  particular  spot,  and  proof  that  both  parties  have  admitted 
it  for  twenty-one  years,  is  conclusive  ;  so  much  so,  that  positive  proof, 
the  truth  of  which  all  admit,  will   not  move  a  fence  between  two 
fields,  which  their  owners  have  admitted  for  twenty-one  years  to  be 
the  line  between  them.     In  the  case  in  9  Johns.  Rep.  each  party 
claimed  a  straight  line  between  two  points,  but  the  fence  dividing 
the  possession  was  crooked  and  stood  so  for  twenty  years  :  he  who 
moved  it  and  set  it  straight  was  decided  to  be  a  trespasser.     The 
judge  ought  to  have  told  the  jury,  that  when  the  survey  had  been 
made  for  more  than  twenty-one  years,  and  possession  taken,  and  the 
division  line  had  been  agreed  upon  by  the  respective  owners  on  each 
side,  it  was  conclusive,  as  much  so  as  if  the  line  trees  were  all  stand- 
ing and  the  men  who  ran  and  marked  them  had  been  in  court  to  prove 
it.     It  had  been  supposed  that  titles  to  land  had  been  nearly  settled, 
and  on  principles  satisfactory  to  all  reasonable  men  :  but  the  doctrine 
that  where  lines  are  not  still  standing,  a  man  must  be  confined  to 
his  strict  measure,  would  set  all  afloat;  and  the  oldest  would  be  the 
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worst  title,  and  continue  to  grow  worse  as  a  tree  died,  was  blown 
down  by  lha  wind  or  dug  up  in  ihe  night. 

There  is  no  such  ihing  as  finding  a  gore  of  four,  five  or  fen  acres 
between  i \vo  surveys  which  cull  for  each  other.  When  the  latter 
calls  for  the  former,  and  ihe  course  is  the  same,  the  line  of  the  former 
is  seldom  retraced  in  making  the  latter.  A  survey  which  calls  fora 
river  or  a  creek,  has  that  for  its  boundary,  though  the  courses  on  the 
draft  will  not  exactly  follow  it.  One  of  the  instructions  to  every 
deputy  surveyor  under  the  proprietary  act  was,  that  when  two  surveys 
were  near  to  each  other,  he  should  lay  them  so  as  they  should  adjoin. 
The  reason  is  obvious  :  long  narrow  strips  bounded  by  old  surveys, 
would  not  be  readily  sold  ;  and  the  consequence  was,  that  when  a 
surveyor  had  made  and  returned  one  survey,  and  made  another  near 
to  it,  he  made  it  join  the  former  by  protraction  ;  that  is,  in  his  return 
he  threw  away  a  line  he  had  run,  and  bounded  his  second  survey  on 
the  one  made  before.  The  owner  of  the  last  survey  can  then  hold 
the  land  on  his  side  up  to  the  line  of  the  old  survey  ;  but  he  has  no 
right  to  go  into  it,  still  less  after  acknowledging  it  by  clearing  up  to 
it,  and  calling  it  his  line  for  more  than  twenty-one  years,  has  he  a 
right,  under  pretence  of  doing  justice  to  the  commonwealth,  to  re- 
survey  it,  and  by  strict  measurement  and  calculation  as  to  variations 
of  the  compass,  to  make  a  part  of  it  vacant  and  take  it  up  as  such. 
A  little  reflection  will  satisfy  the  acute  mind  of  the  judge  who  de- 
cided this  cause,  that  rules  applicable  to  finding  lines  of  surveys 
which  were  perfectly  correct  a  few  years  after  the  survey  was  made, 
are  totally  misplaced  after  the  lapse  of  half  a  century.  The  time  is 
coming,  and  in  some  parts  of  the  state  has  come,  where  no  original 
lines  are  to  be  found.  How  are  we  to  ascertain  our  boundaries  in 
such  easel  Why,  just  as  they  are  ascertained  in  incalculably  the 
greatest  part  of  the  world.  What,  a  man  has  possessed  long  enough 
to  be  protected  by  the  statute  of  limitations  he  has  a  right  to:  the 
place  in  which  he  and  his  neighbour  have  said  for  twenty-one  years 
liis  line  is,  must  continue  to  be  the  place  where  it  is.  There  is  no 
other  doctrine  on  which  titles  can  be  safe  ;  and  nothing  more  de- 
structive of  title  could  be  invented,  than  substituting  theory  about 
variation  of  the  compass,  instead  of  lines  once  seen  and  since  ac- 
knowledged, till  the  trees  and  those  who  marked  them  ate  no  more. 
Akin  to  this,  and  no  better,  is  the  investigation  whether  a  long  line 
is  perfectly  straight,  and  paring  and  trimming  a  survey  made  in  the 
wilderness  in  cold  or  wet,  or  under  circumstances  which  occasioned 
hurry,  by  one  through  cleared  land,  made  at  leisure.  When  the 
survey  was  made  the  title  was  agreeable  to  it,  whether  it  was  or  was 
not.  accurate  in  all  respects;  and  the  owner  had  a  right  to  his  marked 
lines,  and  by  his  lines,  though  not  straight,  and  though  it  was  a  little 
longer  or  shorter  than  designated  on  the  draft.  When  marks  are 
all  gone,  a  fence  made  and  acknowledged  by  both  parties  for  twenty- 
one  years  to  be  the  line,  is  conclusive,  and  must  be  so,  or  110  man  is 
safe. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


July  1835.]  OF  PENNSYLVANIA.  265 


Rangier  against  Morton. 

In  an  action  upon  a  covenant  to  account  and  pay  "  at  any  time,  when  law- 
fully required,"  the  defendant  cannot  avail  himself,  upon  the  plea  of  covenants 
performed,  of  the  defence  that  he  had  not  been  lawfully  required  to  account 
and  pay  before  suit  brought. 

WRIT  of  error  lo  the  common  pleas  of  Union  county. 

This  was  an  action  of  covenant  by  Thomas  M'Guire,  administra- 
tor of  William  Morton  against  Daniel  Rangier,  in  which  the  plain- 
tiff's cause  of  action  was  thus  set  forth. 

"Daniel  Rangier,  late  of  the  county  of  Union  aforesaid,  yeoman, 
was  summoned  to  answer  Thomas  M'Guire,  Jun.,  administrator  of 
all  and  singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  William  Morion,  late  of  said  county  deceased,  of  a  plea, 
that  he  hold  to  him  the  covenants  made  between  the  said  William 
in  his  lifetime,  and  the  said  Daniel,  according  to  the  force,  form  and 
effect  of  certain  articles  of  agreement  between  them  made,  &c.  ; 
whereupon,  the  said  Thomas,  by  James  Merrill,  his  attorney,  saith, 
that  whereas  by  certain  articles  of  agreement  made  at  the  county 
of  Union  aforesaid  the  22d  day  of  February,  A.  D.  1817,  between 
the  aforesaid  William,  by  the  name  of  William  Morton  of  the  one 
part,  and  the  said  Daniel,  by  the  name  of  Daniel  Rangier  of  the 
other  part,  (which  said  first  part  with  the  seal  of  the  aforesaid  Daniel 
sealed,  the  said  Thomas  into  court  here  brings,  the  date  whereof  is 
the  same  day  and  year,  and  also  brings  here  into  court  his  letters  of 
administration  to  him  granted  by  the  register  of  Union  county,  in 
due  form  of  law)  it  was  concluded  and  agreed  by  and  between  the 
said  parties,  in  manner  following,  to  wit,  that  for  and  in  considera- 
tion, as  well  of  a  certain  debt  of  106  dollars,  then  owing  and  paya- 
ble to  the  said  Daniel  by  the  said  William,  as  of  the  sum  of  1 
dollar  then  paid  by  the  said  Daniel  to  the  said  William,  and  also 
with  a  view  to  such  future  advances  as  the  said  Daniel  might  deem 
necessary  and  convenient,  the  said  William  did  grant,  bargain,  sell, 
assign  and  transfer  to  the  said  Daniel  Rangier  the  whole  share,  in- 
terest, estate  and  inheritance  of  the  said  William  Morton  in  the  real 
estate  of  Sephath  Morton  deceased,  consisting  principally  in  a  tract 
of  land  in  Buffaloe,  valued  by  an  inquest  about  the  year  1814,  ad- 
joining lands  of  Benjamin  Shock  and  others,  and  the  said  William 
thereby  invested  with  full  power  the  said  Daniel  to  do  all  acts 
which  might  be  legal  and  necessary  to  obtain,  prosecute  and  recover 
all  shares  and  distributary  parts  and  interests  aforesaid,  recoverable 
by  the  said  William,  then  or  thereafter,  or  by  the  said  Daniel,  as 
alienee  of  the  said  William.  In  consideration  whereof,  the  said 
iv. — 2  i 
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Daniel  by  the  same  articles  of  agreement,  did  covenant  and  agree,  tltn  t 
he  would  fairly  and  fully  account  for  and  pay  over  to  the  said  Wil- 
liam, his  executors  or  administrators,  at  any  time,  when  lawfully 
required,  the  balance  which  may  be  in  the  said  Daniel's  hands,  first 
deducting  the  amount  then  lawfully  and  reasonably  due  and  paya- 
ble to  him  by  the  said  William,  which  might  be  lawfully  retained  or 
withheld  by  the  said  Daniel,  which  by  the  same  articles  of  agree- 
ment, among  other  thing?,  more  fully  appears.  And  t  he  said  Thomas 
in  fact  saith,  that  the  said  Daniel  hath  not  fairly  and  fully  accounted 
for  and  paid  over  to  the  said  William  in  his  lifetime,  nor  to  the  said 
Thomas,  his  administrator,  since  the  death  of  the  said  William, 
when  lawfully  required,  the  balance  which  was  and  is  in  the  said 
Daniel's  hands,  beyond  the  amount  then  lawfully  and  reasonably  due 
and  payable  to  the  said  Daniel  by  the  said  William,  which  he  ought 
to  have  done  when  thereto  lawfully  required,  according  to  the  form 
and  effect  of  the  said  articles  of  agreement,  and  so  the  said  Thomas 
saith  that  the  aforesaid  Daniel  (although  often  required)  his  covenant 
aforesaid  hath  not  kept,  but  hath  broken,  and  hath  hitherto  refused 
and  still  doth  refuse  to  keep  the  same  ;  to  the  damage  of  the  said 
Thomas's  administrator  as  aforesaid  500  dollars,  and  thereof  he  brings 
suit,  &c." 

Issue  was  joined,  and  the  cause  was  tried,  upon  the  plea  of  coven- 
ants performed.  The  defendant  contended  that  the  plaintiff  could 
not  recover,  because  the  defendant,  in  the  language  of  the  covenant, 
had  not  been  lawfully  required  to  account  and  pay  before  suit 
brought.  But  the  court  below  (Lewis,  president)  was  of  a  different 
opinion,  and  instructed  the  jury  that  the  defendant  could  not  avail 
himself  of  that  defence  upon  the  pleadings,  and  a  verdict  was  ren- 
dered for  the  plaintiff. 

Bellas,  for  plaintiff  in  error,  cited,  1  Chit.  PL  324;  1  Saund.  33,  n. 
2  ;  Jlrchb.  Prac.  167;  Dodge  v.  Coddington,  3  Johns.  Rep.  146. 

Linn  and  Merrill,  for  defendant  in  error,  cited,  Dawson  r.  Ewing, 
16  Serg.  #  Rawle  371. 

PER  CURIAM. — Had  the  plaintiff  expressly  averred  that  the  de- 
fendant had  received  money  from  the  estate  transferred  to  him,  the 
assignment  of  the  breach  in  not  accounting  and  paying  over,  would 
have  been  insufficient  without  an  averment  of  request  or  special  de- 
mand, because  the  receipt  would  have  raised  a  duty  to  account  and 
pay  independent  of  it,  as  in  the  case  of  a  bond  or  note  payable  on 
demand,  in  respect  to  which  a  special  demand  is  unnecessary.  But 
though  the  want  of  an  allegation  of  request  was  originally  a  defect, 
yet  being  for  the  benefit  of  the  defendant,  it  might  be  waived  by 
him;  and  it  was  in  fact  waived  by  his  plea  of  covenants  performed. 
The  defendant's  interpretation  of  his  plea  is,  that  it  is  an  assertion  of 
performance  just  so  far  as  he  was  bound  to  perform,  without  demand 
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made  :  in  other  words,  that  it  was  no  performance  at  all.     But  it  IB 
an  assertion  of  actual  performance,  and  whether  on  demand  or  with- 
out it,  is  immaterial,  as  he  put  his  defence  exclusively  on  that  point. 
The  other  assignment  is  entirely  destitute  of  substance. 
Judgment  affirmed. 


Marsteller's  Appeal. 

The  principles  upon  which  an  allowance  to  a  trustee  for  his  services,  under 
certain  circumstances,  will  be  settled. 

THIS  was  an  appeal  by  Jonathan  Marsteller  from  the  decree  of 
the  court  of  common  pleas  of  Ly  coming  county,  settling  his  account 
as  trustee  of  John  C.  Minnich  and  wife.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  Court,  which  was  delivered  by 

HUSTON,  J. — This  small  case  came  before  us  in  a  very  meagre 
shape.  It  appeared  that  Mrs  Minnich,  who  had  been  a  widow  at 
the  time  she  married  Minnich,  was  entitled  to  dower  from  a  small 
house  in  Chambershurg,  Franklin  county,  and  in  a  small  outlot, 
near  said  house.  The  amount  of  the  dower  being  between  22  and 
23  dollars  per  year. 

It  appeared  that  after  her  marriage  with  Minnich,  her  husband  and 
she  assigned  and  conveyed  this  dower  to  Jonathan  Marsteller,  to 
collect  the  same  and  pay  a  debt  to  himself,  and  some  debts  to  other 
persons;  a  portion  of  which  debts  toother  persons  Marsteller  was  lia- 
ble for.  The  whole  amount  to  be  secured  by  this  assignment  was, 
in  1815,  equal  to  212  dollars  39  cents. 

Marsteller  was  cited  to  settle  his  accounts  before  the  common  pleas 
of  Lycoming  county,  under  the  acts  of  assembly  providing  for  such 
cases;  and  exhibited  an  account.  It  does  not  appear  that  any  testi- 
mony was  given  before  the  common  pleas,  nor  is  any  offered  here. 
The  common  pleas  struck  out  all  the  charges  made  by  Marsteller  for 
executing  the  trust,  and  he  appealed.  Most  of  those  charges  were 
too  high,  and  others  illegal  and  unreasonable.  The  first  section  of 
the  act  of  the  24lh  of  March  1818,  provides  for  the  allowance  of 
such  pay  or  commission  for  his  or  her  trouble  as  the  court  may  think 
reasonable. 

We  think  it  was  necessary  that  Marsteller  should  go  once  to 
Chambersburg  to  show  his  authority,  and  make  arrangements  for 
the  transmission  of  the  money  as  it  fell  due,  and  we  allow  him  for 
this  12  dollars,  as  of  1815. 

The  court  allowed  Marsleller  ten  per  cent  on  the  212  dollar*  39 
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cents,  and  Minnich  and  wife  appealed  from  this  as  too  high.  It 
does  not  appear  that  Marsteller  had  any  other  trouble  in  collecting 
this  money  than  what  necessarily  arose  from  the  transmission  of  it 
from  Chambersburg  ;  but  even  if  sent  by  mail,  the  postage  could 
not  be  less  than  37^  cents  per  year,  and  there  was  risk.  Again, 
Marsteller  had  to  go  to  the  creditors  and  settle  small  accounts,  &c. 
The  amount  per  cent  allowed  is  properly  regulated  by  general  rules, 
which,  however,  do  not  always  produce  equal  justice.  A  man  may 
receive  and  pay  large  sums,  by  checks  on  banks,  and  really  have 
very  little  trouble  or  risk.  A  man  may  collect  small  sums,  as  here 
22  dollars  a  year,  for  a  succession  of  years,  at  considerable  expense 
and  risk,  and,  in  such  case,  the  per  centage  allowed  may  be  made 
greater  than  usual.  We  think  the  allowance  not  too  high. 
Decree  accordingly. 


Sassaman  against  Feagly. 

An  agreement  between  a  landlord  and  tenant  having  been  made  that  the  rent 
should  be  paid  "  whenever  the  landlord  should  hold  the  land  by  law  with  A :" 
it  was  held  that  the  rent  was  recoverable,  although  no  action  at  law  had  been 
determined  on  the  subject,  the  tenant  not  being  liable  for  mesne  profits  to  any 
one  who  might  claim  or  recover  the  land. 

ERROR  to  Northumberland  count)7. 

This  was  an  action  of  debt  for  rent,  by  Peter  Sassaman  against 
Jonathan  Feagly.  Feagly  had  occupied  the  premises  of  Snssaman 
for  three  years,  atid  refused  10  pay  the  rent,  on  the  ground  that  the 
land  was  claimed  by  Hottenstein,  and  he,  Feagly,  would  be  liable 
for  mesne  profits  if  Hottenslein  should  bring  ejectment  and  recover. 
Sassaman  sued  him  before  a  justice  of  the  peace,  and,  when  the 
parlies  met,  they  entered  into  the  following  agreement: 

"We,  the  subscribers,  viz.,  the  plaintiff,  Peier  Sassaman,  of  Upper 
Mahanoy  township,  Northumberland  county,  and  thedefenclant,  Jona- 
than Feagly,  in  Middle  Paxton  township,  Dauphin  county,  have  agreed 
and  come  to  a  conclusion,  the  9th  day  of  May  1825,  viz.:  the  above 
mentioned  Jonathan  Feagly  is  to  give  up  his  possession  on  the  17th 
day  of  May  next.  Further,  if  the  said  Sassaman  does  hold  the  land 
by  law,  now  in  possession  of  Jonathan  Feagly,  then  Feagly  is  to  pay 
27  dollars  rent,  without  interest,  to  the  above  named  Sassaman  ;  but 
if  the  said  Sassaman  does  not  hold  the  said  land  by  law  with  Holtenstein, 
then  the  said  Feagly  is  not  to  pay  one  cent  of  rent  to  Sassaman. 
Furthermore,  the  said  Sassaman  promises  to  pay  all  costs  which 
have  accrued  to  (his  time,  and  promises  to  take  care  of  Feagly's 
things  which  he  has  sowed  and  planted,  but  Feagly  is  to  make  the 
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fences.  Further,  if  the  said  Feagly  does  not  give  up  his  possession 
to  the  said  Sassaman,  on  the  above  mentioned  date,  then  he,  the 
said  Feagly,  is  to  pay  the  said  Sassaman  the  27  dollars  rent,  and  all 
costs.  Witness  our  hands  and  seals,  May  9th,  1825." 

Upon  this  agreement  the  present  suit  was  brought.  It  did  not 
appear,  on  the  trial,  that  any  suit  had  ever  been  brought  by  Hotten- 
stein  or  any  body  else,  by  which  the  title  to  the  land  had  been  tried  ; 
and  the  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
the  plaintiff  could  not  recover:  they  found  a  verdict  accordingly. 

Greenough,  for  plaintiff  in  error. 
Donnel,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  facts  of  the  case,  although  not  very  clearly 
staled,  seem  to  be  these.  The  plaintiff,  Peter  Sassaman,  was  in  the 
possession,  and  the  reputed  owner,  of  a  tract  of  land,  in  the  county 
of  Dauphin,  which,  on  the  1st  of  April  1822,  he  leased  for  one  year 
to  the  defendant,  at  an  annual  rent  of  9  dollars.  The  defendant, 
Feagly,  continued  in  the  possession  of  the  property,  under  the  lease, 
until  some  time  about  the  1st  of  April  or  May  1825,  a  period  of  three 
years;  when,  having  refused- payment  of  the  rent  on  the  ground  of 
an  outstanding  title  to  the  land,  a  suit  was  brought  against  him, 
before  a  justice  of  the  peace.  The  parties  came  to  a  compromise, 
and  entered  into  the  agreement  on  which  this  suit  is  brought.  The 
court  charged  the  jury  that  the  plaintiff  could  not  recover  until 
there  is  a  decision  at  law  on  the  title,  in  some  proceeding  to  which 
Hottenstein,  who,  it  is  understood,  was  a  claimant  of  the  land,  was 
a  party.  Of  this  instruction  the  plaintiff  complains.  He  alleges 
that  the  object  of  the  parties  in  entering  into  this  stipulation  was, 
on  the  part  of  the  plaintiff,  that  he  should  recover  possession  of  the 
property,  and  also  the  rent  in  arrear,  27  dollars;  but  that  (he  money 
should  not  be  paid  until  Feagly  was  indemnified  from  any  risk  aris- 
sing  from  a  recovery  of  the  land  by  adverse  title,  and  particularly 
against  the  claim  of  Hotienslein.  And  this,  we  think,  is  the  rea- 
sonable construction  of  the  agreement.  The  defendant  cannoi,  in 
justice,  complain,  because  he  has  had  the  use  and  occupation  of  the 
premises  under  a  lease  from  Sassaman,  and  the  only  inquiry  should 
be,  whether  he  can  pay  with  safely  ;  and  about  this,  as  the  facts 
now  appear,  there  can  be  little  doubt.  The  plaintiff  has  been  in 
the  adverse  possession  of  the  properly  since  the  year  1810.  Besides, 
if  an  action  of  ejectment  should  now  be  biought,  no  recovery  in  that 
suit  could  aifect  Feagly.  He  would  be  no  party  lo  it,  and  no  action 
for  the  mesne  profits  could  now  be  sustained,  as  six  years  have 
elapsed  since  he  occupied  I  he  premises.  If  an  action  of  ejectment 
had  been  pending  when  the  agreement  was  made,  I  admit  there 
would  be  great  force  in  the  argument  of  the  defendant's  counsel; 
but  dial  we  do  not  understand  lo  be  the  case.  If  we  adopt  the  cle- 
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fendant's  conslmction  of  the  agreement,  I  do  not  see  how  the  plain- 
tiff can  ever  recover  the  rent,  as  he  has  no  means  of  compelling 
Hottenstein  to  try  the  tide  in  an  action  at  law. 
Judgment  reversed,  and  a  venire  de  now  awarded. 


Warder  against  Tainter. 

A  judgment  in  scire  facias  upon  a  mortgage,  returned  "  nihil  and  that 
there  are  no  terre  tenants,"  followed  by  an  alias  scire  facias  and  the  same 
return,  is  not  void,  although  the  defendant  was  dead  when  the  first  writ 
issued :  and  a  sale  of  the  land  by  the  sheriff  upon  a  levari  facias  on  such 
judgment,  confers  a  good  title  upon  the  purchaser,  who  was  the  plaintiff  in  the 
judgment. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

This  was  an  ejectment  by  Charles  Tainter  and  others  against  the 
executors  of  John  Warder  for  four  hundred  and  ninety  acres  of  land. 

Thomas  Overtoil  being  the  owner  of  a  tract  of  land  containing 
four  hundred  and  ninety  acres  and  a  half,  and  allowances,  &c.  in 
the  county  of  Luzerne,  on  the  6th  day  of  January  1812  conveyed 
the  same  to  one  Charles  Tainter,  the  father  of  the  defendants  in 
error.  The  consideration  recited  in  the  deed  is  1000  dollars,  no  part 
of  which  was  paid  ;  but  a  mortgage  was  given  of  the  premises  by 
Tainter  to  Overton  for  ihe  whole  consideration  money.  A  payment 
of  60  dollars  is  indorsed  on  the  mortgage,  purporting  lo  have  been 
paid  on  the  12th  day  of  February  1812.  On  the  17th  day  of  October 
1812,  Overton  assigned  the  mortgage  to  one  Jeremiah  Warder  in 
consideration  of  1000  dollars;  and,  after  one  mesne  assignment,  it 
came  to  John  Warder,  the  testator  of  the  plaintiffs  in  error,  who,  on 
the  23d  day  of  June  1827,  issued  a  scire  facias  upon-  this  mortgage, 
from  the  court  of  common  pleas  of  Luzerne  county,  directed  to 
Charles  Tainter  and  terre  tenants :  this  was  returned  nihil,  and  that 
there  were  no  terre  tenants  in  possession.  Another  scire  facias  issued 
August  31st,  1827,  directed  in  the  same  manner,  which  was  also  re- 
turned nihil,  and  that  there  were  no  terre  tenants;  and  on  the  27th 
of  November  1827,  judgment  was  entered  for  plaintiff,  a  scire  facias 
issued  to  the  ensuing  January  term,  and  the  premises  were  sold  to 
John  Warder,  the  plaintiff  in  the  scire  facias,  for  25  dollars,  and  a 
deed  therefor  was  duly  made  to  him  by  the  sheriff.  John  Warder 
died  on  the  7th  of  May  1828,  having  devised  the  premises  to  the 
plaintiffs  in  error. 

In  answer  to  this  case  of  the  Warders,  the  defendants  in  error, 
plaintiffs  below,  produced  evidence  of  the  following  tendency,  viz. 
that  Charles  Tainter,  the  mortgagor,  removed  from  Wilkesbarre  to 
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the  state  of  New  York  some  time  previous  to  the  year  1820,  where  lie 
died  on  the  26ih  day  of  March  1827. 

As  the  time  of  Tainter's  death  was  previous  to  the  issuing  of  the 
first  scire  facias  on  the  mortgage,  it  was  contended  by  the  heirs  of 
Tainter  that  the  whole  of  the  proceedings  on  the  mortgage  were  void, 
and  that  therefore  the  relations  of  the  parries  were  not  disturbed 
thereby  ;  and  that  by  paying  the  mortgage  money,  principal,  inte- 
rests, taxes  and  costs  into  court  (which  they  did),  they  were  entitled 
to  recover  in  this  action  of  ejectment ;  and  it  was  so  ruled  by  the 
court  below  in  the  admission  of  testimony  and  the  charge  to  the  jury. 

The  following  errors  were  assigned  : 

1.  The  court,  below  erred  in  admitting1  evidence  of  the  date  of  the 
death  of  Charles  Tainter,  the  defendant,  in  certain  proceedings  of 
scire  facias  upon  a  mortgage,  under  which  proceedings  the  plaintiffs 
in  error  derive  tiile  to  the  land  in  question. 

2.  If  such  evidence  was  admissible  for  any  other  purpose,  it  was 
not  admissible  to  impeach  the  record  of  the  said  proceedings  in  scire 
facias ;  and  if  admitted  by  the  court  for  any  legitimate  purpose,  the 
court  erred  in  not  directing  the  jury  to  disregard  it  so  far  as  its  ten- 
dency was  to  impeach  that  record,  or  any  portion  thereof. 

3.  The  court  erred  in  charging  the  jury,  "that  if  they  should  be 
of  opinion  that  Charles  Tainter,  the  morlgagor,  died,  &c.  on  the  26th 
of  March  1827,  or  at  any  time  prior  to  the  commencement  of  the 
proceedings  by  Warder  to  recover  the  mortgage  money,  and  that 
the  plaintiffs  are  the  children  and  heirs  of  Charles  Tainter;  then,  the 
scire  faciases,  return,  judgment,  and  all  subsequent  proceedings  in  the 
case  are  void,  so  far  as  the  plaintiffs  are  concerned,  and  can  in  no 
way  affect  their  interest  in  the  land  in  question.     The  legal  estate 
was  vested  in  Charles  Tainter ;  at  his  death  it  descended  immedi- 
ately to  the  plaintiffs  as  his  heirs.     The  scire  faciases  then  upon  the 
mortgage  should  (under  an  act  of  assembly  prescribing  the  mode  of 
proceeding  to  recover  upon  a  mortgage)  have  issued  against  the 
plaintiffs  as   heirs,  or  against  the  executors   or  administrators  of 
Charles  Tainier.     It  did  not  so  issue.     It  issued  against  no  one  in 
being,  and  was,  therefore,  a  nullity.    The  plaintiffs  were  not  parties, 
nor  were  they  privy  to  the  proceedings,  nor  was  there  any  mode  by 
which  they  could  have  become  parlies  except  by  consent." 

4.  The  court  erred  in  submitting  to  the  jury  the  question  whether 
Charles  Tainter  was  dead  prior  to  the  commencement  of  the  pro- 
ceedings on  the  mortgage;  as  the  sheriff's  return  to  the  writs  of  scire 
facias  was  conclusive  and  unimpeachable  in  this  action  of  ejectment. 

5.  The  court  erred  in  charging  the  jury  that  the  judicial  proceed- 
ings on  the  mortgage  were  a  nullity,  and  void. 

6.  The  court  erred  in  permitting  any  inquiry  in  this  suit  into  ihe 
validity  of  the  judgment  in  scire  facias  on  the  mortgage  ;  as  the  de- 
fendants claimed  under  a  purchase  at  sheriff's  sale,  and  were  pro- 
tected by  the  act  of  assembly  in  such  case  made  and  provided. 

7.  The  court  erred  in  charging  the  jury  that  the  possession  of  the 
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defendants  was  tortious,  as  the  defendants  claimed  under  a  purchase 
at  sheriff's  sale  ;  and  their  title  and  possession  were  legitimate,  al- 
though the  judgment  were  erroneous. 

8.  The  court  erred  in  charging  the  jury  that  the  defendants'  pos- 
session was  tortious,  they  being  the  holders  of  an  overdue  and  unsa- 
tisfied mortgage,  which  alone  would  have  justified  their  possession. 

9.  The  court  erred  in  not  instructing  the  jury  that  the  only  mode 
of  inquiring  into  the  fact  of  Charles  Tainter's  death,  prior  to  the  pro- 
ceedings in  scire  facias,  was  by  a  writ  of  error,  and  that  it  was  not  a 
subject  for  their  consideration. 

10.  The  court  erred  in  charging  the  jury  that,  the  scire  facias  upon 
the  mortgage  should  have  issued  against  the  plaintiffs  below,  as  the 
heirs  of  Charles  Tainter,  or  against  the  executors  or  administrators 
of  Charles  Tainter. 

11.  The  court  erred  in  charging  the  jury  that  the  plaintiffs  below 
were  not  privy  to  the  proceedings  of  scire  facias  upon  the  mortgage. 

12.  The  court  erred  in  charging  the  jury  that  the  plaintiffs  below 
were  not  parties  to  the  proceedings  in  scire  facias  upon  the  mortgage. 

13.  The  court  erred  in  charging  the  jury  that  there  was  not  any 
mode  by  which  the  plaintiffs  below  might  have  become  parties  to 
the  scire  facias  upon  the  mortgage,  except  by  consent. 

14.  The  court  erred  in  charging  the  jury  that  a  tender  of  the 
mortgage  money  was  not  necessary  previously  to  the  commencement 
of  the  proceedings  in  ejectment. 

Lastly.  In  the  record  and  proceedings  of  this  cause,  and  also  in 
giving  judgment,  there  is  manifest  error  in  this,  to  wit,  that  the  de- 
claration or  statement,  and  matters  therein  contained,  are  not  suffi- 
cient in  law  for  the  said  plaintiffs  below,  their  aforesaid  action  thereof 
against  the  said  defendants  below  to  maintain.  There  is  also  error 
in  this,  to  wit,  that  by  the  record  aforesaid  it  appears  that  the  judg- 
ment aforesaid,  in  form  aforesaid  given,  was  given  for  the  said  plain- 
tiffs below,  whereas  by  the  law  of  the  land  it  should  have  been  given 
for  the  said  defendants  below. 

F.  W.  Hubbell,  for  plaintiffs  in  error,  contended,  that  the  sheriff's 
return  was  conclusive  that  the  defendant  was  alive  ;  and  cited  19  Fin. 
Jib.,  lit.  Return,  lib.  2,  pi  12 ;  Bridg.  Judgments  469 ;  7  Com.  Dig.  288, 
(Day's  ed.)  tit.  Return,  G.\  Blythe  v.  Richards,  10  Serg.  fy  Rawle  262. 
The  death  of  a  defendant  in  a  scire  facias  is  an  error  of  fact  to  be  taken 
advantage  of  only  in  an  appellate  court.  1  Cov.  <$•  Hug.  Dig.  591 ;  3 
Com.  Dig.  569,  tit.  Error,  D.;  Nace  v.  Hollenback,  1  Serg.  $•  Rawle 
504;  Colley  v.  Latimer,  5  Serg.  ^  Rawle  211;  Martin  v.  Rex,  6 
Serg.  #  Rawle  296 ;  Allison  v.  Rankin,  7  Serg.  #  Rawle  269 ;  Blythe 
v.  Richards,  10  Serg.  <$•  Rawle  261  ;  Lessee  of  Heister  v.  Fortner,  2 
Binn.  40 ;  Anderson  v.  Neff,  11  Serg.  <£•  Rawle  208  ;  Neff  t>.  Barr,  14 
Serg.  fy  Rawle  166.  Except  for  excess  of  jurisdiction  the  judgment 
of  a  court  is  never  void  ;  if  it  be  erroneous,  the  remedy  is  by  writ  of 
error.  Ulrich  v.  Voneida,  1  Penns.  Rep.  251  ;  Kent  v.  Campbell,  3 
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Penns.  Rep.  72  ;  Cro.  Eliz.  199  ;  1  Lev.  101,  pi.  125  ;  3  Peters's  Cond. 
Rep.  \,  8  Crunch  9 ;  Allyn  v.  Dundas,  3  Term  Rep.  125 ;  4  Johns.  Cha. 
228.  The  purchaser  at  a  sheriff's  sale  is  protected  by  th&act  of 
1705,  whether  he  be  a  stranger  to  the  proceeding  or  the  plaintiff  in 
the  writ.  Arnold  v.  Gaw,  1  Rawle  223.  Strictly,  the  heirs  at  law 
of  the  mortgagor  were  the  terre  tenants,  and  a  return  of  two  nihils, 
as  to  them,  is  sufficient  to  warrant  a  judgment.  Young  v.  Taylor 
et  al.,  2  Binn.  224 ;  Nace  v.  Hollenback,  1  Serg.  fy  Rawle  540  ; 
Clippinger  v.  Miller,  1  Penns.  Rep.  71 ;  2  Saund.  Rep.  7,  note  4;  2 
CkUt.  PI.  245  ;  Lenox  v.  M'Call,  9  Serg.  fy  Rawle  302.  The  tender 
should  have  been  made  before  suit  brought,  if  it  could  have  any 
efficacy  at  all.  Johnson  v.  Chapman,  3  Penns.  Rep.  20.  We  were 
entitled  to  take  possession  under  the  mortgage ;  and  the  action  was 
in  the  nature  of  a  bill  to  redeem ;  the  equitable  title  must  be  complete. 
Snyder  v.  Wolfley,  8  Serg.  fy  Rawle  332. 

Conyngham,  for  defendant  in  error.  The  judgment  is  absolutely 
void  for  want  of  jurisdiction.  1  Saund.  PL  Ev.  48;  Coze's  Dig.  431, 
pi.  217,  218  ;  Ibid.  410.  pi.  44,  51  ;  Elliott  v.  Peirsol,  1  Peters' 's  S.  C. 
Rep.  340  ;  Thompson  v.  Tolmie,  2  Peters' s  S.  C.  Rep.  163;  9  Wheat. 
541.  Although  the  court  may  have  had  jurisdiction  of  the  cause  of 
action,  it  had  not  of  the  party.  Bissel  v.  Briggs,  9  Mass.  462 ; 
Commonwealth  v.  Fourteen  Hogs,  10  Serg.  fy  Rawle  397  ;  1  Day's 
Rep.  40 ;  3  Cranch  331  ;  1  Peters's  Cond.  Rep.  552 ;  Pawline  et  al.  v. 
Wilson  et  al.,  13  Johns.  206  ;  7  Cranch  481  ;  Borden  v.  Fitch,  15 
Johns.  121.  The  act  of  1705,  sect.  6,  authorizes  a  proceeding  against 
the  mortgagor,  his  heirs,  executors  or  administrators ;  but  in  this 
case  the  executors,  administrators  or  heirs  are  not  named.  This  is 
not  a  proceeding  in  rem,  for  the  act  requires  the  service  of  the  writ 
on  the  person.  2  Arch.  Prac.  88;  1  Peters' s  S.  C.  Rep.  122  ;  3  Am. 
Dig.  361,  pi.  31  ;  4  Peters's  S.  C.  Rep.  470;  Bigelow  v.  Stearns,  19 
Johns.  40 ;  3  Cond.  Rep.  312,  9  Cranch  126,  143  ;  M'Pherson  v.  Cun- 
liff,  11  Serg.  4"  Rawle  430.  After  the  death  of  the  ancestor,  the 
property  had  changed  by  a  descent  to  the  heirs,  between  whom  and 
this  judgment  there  is  no  privity.  5  Jacob's  Law  Die.  285  ;  Co.  Litt. 
385,  6;  Wood  v.  Stephen,  1  Serg.  fy  Rawle  175;  Estep  v.  Hutch- 
man,  14  Serg.  fy  Rawle  438;  11  Serg.  fy  Rawle  427.  A  judgment 
in  error,  coram  vobis,  is  not  reversetur  but  revocetur,  and  the  suit  goes 
on.  Hill  v.  Downer,  11  Johns.  460.  Could  it  do  so  here?  A  pur- 
chaser under  a  void  judgment  is  not  protected.  Burd  v.  Dansdale, 
2  Binn.  80.  On  the  subject  of  tender,  he  cited,  Harris  v.  Bell,  10 
Serg.  fy  Rawle  42. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — All  the  errors  assigned  present,  at  most,  but  two 

questions.     First,  was  it  competent  for  the  plaintiffs  to  impeach  and 

annul  the  judgment  in  the  scire  facias  on  the  mortgage,  and  the  sale 

of  the  land  under  it,  by  showing  that  the  mortgagor  was  dead  before 

iv. — 2  K 
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the  impetration  of  the  first  writ  of  scire  facias?  The  second  is,  was 
the  court  right  in  charging  the  jury  that  to  entitle  the  plaintiffs  be- 
low to  recover  the  possession  of  the  land,  it  was  not  necessary  for 
them  to  tender  the  mortgage  debt  with  the  interest  due  thereon  be- 
fore the  commencement  of  the  action  1 

Now,  as  to  the  first,  it  is  not  denied,  that  the  judgment  and  sale 
would  have  been  good,  if  the  mortgagor,  who  was  the  defendant  in 
the  writs  of  scire  facias,  had  been  living  at  the  time  of  suing  them  out, 
and  had  continued  to  live  until  the  sale  was  effected.  Indeed,  had 
this  been  the  case,  the  validity  of  the  proceeding  and  the  sale  could 
not  have  been  contested;  for  the  practice  of  selling  mortgaged  lands 
under  judgments  obtained  on  the  return  of  two  nihils  made  by  the 
sheriff,  as  in  the  present  case,  is  as  old,  I  take  it,  as  the  act  itself, 
which  authorizes  and  directs  the  recovery  of  the  mortgaged  debts, 
in  such  cases,  by  scire  facias,  and  sale  of  the  mortgaged  lands  under 
a  levari  facias  awarded  on  the  scire  facias.  This  practice  was  adopt- 
ed because  it  had  obtained  previously  in  other  cases,  where  the  writ 
of  scire  facias  was  sued  out  for  the  purpose  of  having  execution 
awarded  of  judgments,  recognizances  and  the  like.  Two  nihils  are 
considered  equivalent  to  a  garnishment,  a  service  of  the  writ  of  scire 
facias,  or  a  return  of  scire  fed  by  the  sheriff.  Barcock  v.  Thomp- 
son, Sty.  281,  288;  Bromley  v.  Littleton,  Yclv.  113.  And  it  has 
therefore  ever  been  the  practice  in  case  of  there  being  no  appearance 
by  the  defendant,  on  the  return  of  the  second  nihil  at  most,  to  render 
judgment  as  in  case  of  a  scire  fed  returned.  Barret  v.  Cleydon, 
Dyer  168,  a;  Rex  v.  Eston,  Ibid.  198,  a;  Chevin  and  Paramour's 
case,  Ibid.  201,  a;  Yelv.  112,  113;  Tidd>s  Practice  1039,  1040; 
Compher  v.  Anawalt,  2  Walts's  Rep.  492.  Now,  suppose  that 
Charles  Tainter,  after  giving  the  mortgage,  had  moved  with  his 
family  to  Asia,  and  had  become  resident  at  Canton,  and  instead  of 
being  dead,  had  been  living  there  at  the  time  of  suing  out  the  writ 
of  scire  facias,  and  the  sheriff  had  made  to  it  the  return  of  scire  fed; 
and  the  defendant  not  appearing  to  answer  to  the  writ,  the  court  had 
rendered  a  judgment,  awarding  execution  for  the  mortgage  debt 
against  the  land,  and  it  had  been  sold  by  the  sheriff  under  an  execu- 
tion issued  for  that  purpose  :  would  not  the  return  of  the  sheriff  to 
the  writ  of  scire  facias  be  conclusive,  and  could  the  mortgagor  or  his 
heirs  afterwards,  in  an  action  of  ejectment  brought  against  the  pur- 
chaser at  the  sheriff's  sale,  be  permitted  to  show  that  the  return  of 
the  sheriff  to  the  scire  facias  was  false,  by  proving  that  the  mortgagor 
was  in  Canton  at  the  time,  as  the  heirs  of  the  mortgagor  were  per- 
mitted to  show  his  death  in  this  case,  not  merely  for  the  purpose  of 
reversing  the  judgment,  but  likewise  for  avoiding  the  sale  of  the 
land  under  it  7  I  think  it  is  very  certain  that  he  could  not.  The 
only  remedy  in  case  of  an  injury  being  sustained  by  such  false  re- 
turn, would  be,  as  I  apprehend,  by  an  action  against  the  sheriff. 
Fitz.  JV.  B.,  tit.  Writ  of  Disceit,  222,  D;  225,  R;  226,  H;  Corbet 
it.  Marsh,  Moo.  349;  Burr  v.  Satchwell,  2  Slran.  813.  The  judg- 
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merit  could  not  be  reversed  for  such  cause  even  upon  writ  of  error  ; 
because  the  sheriff's  return  being  part  of  the  record,  Mildmay  v. 
Smith,  2  Saund.  334,  note  2,  no  error  could  be  assigned  which  would 
contradict  it.  And  accordingly,  it  was  adjudged  in  Corbet  v.  Marsh, 
Moo.  349,  that  the  tenant  against  whom  a  recovery  had  been  had 
in  dower,  could  not  assign  for  error  that  he  was  not  summoned  for 
fifteen  days,  nor  proclaimed  at  the  church  door,  according  to  the 
statute  of  31  Eliz.,  because  the  sheriff  had  returned  him  summoned 
and  proclaimed  ;  and  that  his  remedy  was  against  the  sheriff.  So 
in  Plommer  v.  Webb,  note  2,  Lord  Raym.  1415,  in  debt  on  bond  in  the 
common  pleas,  where  non  est  factum  was  pleaded,  and  verdict  and 
judgment  given  for  the  plaintiff,  it  was  held  in  the  king's  bench,  on 
writ  of  error,  that  the  death  of  Webb,  before  the  day  of  Nisi  Prius, 
could  not  be  assigned  for  error,  because  the  record  mentioned  that 
he  appeared  that  day.  And  in  Jenk.  99,  ca.  92,  it  was  held,  that  a 
judgment  given  for  husband  and  wife  upon  a  verdict  found  in  their 
favour,  at  Nisi  Prius,  after  the  death  of  the  wife,  could  not  be  re- 
versed for  such  cause  upon  writ  of  error,  although  upon  an  issue 
joined  for  having  the  fact  ascertained,  it  was  found  by  the  jury  that 
the  wife  died  before  the  JVm  Prius  ;  because  the  posted  of  the  Nisi 
Prius  recited  that  the  husband  and  wife  appeared  at  the  Nisi  Prius. 
And  again,  in  Helbert  v.  Held,  2  Lord  Raym.  1414,  it  was  decided, 
that  nothing  can  be  assigned  for  error  which  is  contrary  to  the  re- 
cord :  and  this  is  fully  supported  both  by  prior  and  subsequent  cases 
on  the  subject.  Hudson  v.  Banks,  Cro.  Jac.  28;  Bowsse  v.  Can- 
nington,  Ibid.  244;  Cole  v.  Green,  1  Lev.  310;  Molins  v.  Werby, 
Ibid.  76  ;  Arundell  v.  Arundell,  Yelv.  33,  34  ;  Lampion  v.  Colling- 
wood,  1  Salk.  262 ;  Bradburn  v.  Taylor,  1  Wils.  85 ;  1  Roll.  Mr. 
758,  pi.  8;  5  Com.  Dig.,  tit.  Pleader,  3.  b,  16,  4th  ed. ;  2  Sac.  Mr. 
488,  et  seq.,  tit.  Error,  Wils.  ed.  Now,  suppose  (hat  the  sheriff,  in 
the  case  before  us,  had  made  a  return  of  scire  fed  to  the  writ  of  scire 
facias,  and  the  defendant  not  appearing  to  show  cause,  a  judgment 
awarding  execution  against  the  land  had  been  given,  and  by  virtue 
of  a  lev ari  facias,  issued  in  pursuance  thereof,  the  land  had  been  sold  ; 
the  sale,  as  it  appears  to  me,  would  not  only  have  been  good,  but  the 
judgment  would  have  been  irreversible  upon  writ  of  error,  because 
it  would  have  been  against  the  record  to  have  assigned  the  death  of 
the  defendant  for  error,  who  could  not  have  been  returned  served 
with  the  writ,  unless  he  had  been  alive.  This  then  being  so,  I  ap- 
prehend, that  according  to  the  authorities  cited,  and  upon  principles 
of  analogy,  and  the  reason  of  the  law,  the  proceedings  in  the  scire 
facias  upon  the  mortgage  in  the  present  case,  must  be  considered 
equally  good  and  available.  But  with  a  view  to  show  this,  let  me 
first  observe,  that  the  law  is  not  indifferent  as  to  what  a  sheriff  shall 
return  to  a  writ  directed  to  him  and  put  into  his  hands  for  the  pur- 
pose of  being  served.  It  does  not  consider  any  thing,  though  true, 
that  he  may  think  proper  to  return  to  it,  good  ;  but  it  has  established 
and  declared  what  shall  and  what  shall  not  be  a  good  return  to  each 


276  SUPREME  COURT  [Sunbury 

[Warder  v.  Tainter.] 

particular  writ.  Chief  Justice  Bridgman,  in  his  Notes  of  Opinions  469, 
says,  "  in  trespass  upon  the  capias,  the  sheriffcannot  return  a  mortuus, 
but  non  est  inventus;  and  so  upon  an  exigent  a  mortuus  is  not  good ;  for 
saiih  Prisot,  the  chief  justice,  it  is  better  to  put  the  executors  to  a  writ 
of  error,  than  to  suffer  the  sheriff  to  return  that  which  may  be  false,  to 
which  no  answer  can  be  given,"  and  cites  32  Hen.  6, 28.  But  it  seems 
that  mortuus  est  is  a  good  return  to  a  scire  facias,  according  to  Bro.,  tit. 
Retorne  de  Briefe,  pi  125,  for  which  he  cites,  32  Hen.  6,  27.  See 
also,  19  Vin.  Jlbr.,  tit.  Return,  lib.  2,  pi.  12,  to  the  same  effect.  Now, 
it  cannot  be  questioned  that  it  is  the  duty  of  the  sheriff,  when  a 
writ  of  scire  facias  upon  a  mortgage,  directed  to  him,  is  placed  in 
his  hands  for  service,  to  make  that  return,  and  that  alone,  which 
is  the  true  and  legitimate  return  to  such  writ.  Hence,  in  the 
case  under  consideration,  it  was  the  duty  of  the  sheriff,  when  the 
scire  facias  was  put  into  his  hands  to  be  served,  to  inquire  for  Charles 
Tainter,  the  defendant  named  therein,  and  to  ascertain  first  whether 
he  was  alive  or  dead,  and  if  dead,  to  return  mortuus  est ;  but  if  alive 
and  within  his  bailiwick,  then  to  serve  it  and  to  make  return  thereof 
accordingly;  if  not  within  his  bailiwick,  then  to  return  "m/«7,"as 
he  did.  Seeing  that  this  was  his  duty,  we  are  bound  to  presume  that 
he  did  it  faithfully.  Indeed  every  one  is  presumed  to  have  done  all 
that  his  duty  required  of  him,  and  more  especially  so,  where  he  has 
come  under  the  obligation  of  an  oath  to  that  effect,  as  the  sheriff  has. 
The  return  ofnihil,  then,  would  seem  to  imply  that  the  defendant  was 
alive  at  the  time  of  (he  writ  being  returned  by  the  sheriff,  otherwise 
he  ought  to  have  returned  mortuus  est:  and  having  shown  also  that 
a  return  of  two  nihils  is  equivalent  to  a  scire  fed,  it  follows,  as  a  neces- 
sary consequence,  that  all  that  is  implied  by  the  return  of  scire  fed  is 
equally  implied  by  the  return  of  two  nihils ;  and  that  the  defendant 
is  still  alive  being  implied  by  either  return,  no  averment  can  be  re- 
ceived to  contradict  it  after  it  has  become  part  of  the  record.  The 
effect  of  the  judgment  rendered  in  both  cases  may  not.  be  the  same 
in  all  respects;  because  where  the  defendant  has  been  actually  sum- 
moned, and  suffers  a  judgment  to  be  entered  by  default  against  him, 
he  will  not  be  entitled  to  relief  upon  an  audita  querela  for  the  same 
cause  that  he  would  in  case  of  a  judgment  given  against  him  upon 
a  return  of  two  nihils.  Fitz.  JV.  B.,  tit.  Jludita  Querela,  237,  /.  Jhe 
reason  for  this  distinction  is,  that  in  the  case  of  scire  fed  the  defendant 
has  actual  notice,  whereas  in  the  case  of  two  nihils,  he  has  only  im- 
plied or  constructive  notice ;  but  that  he  is  in  full  life  is  alike  implied 
by  either  return,  and  the  effect  must  therefore  be  the  same.  Hence 
the  judgment  cannot  be  reversed  for  or  on  account  of  the  defendant's 
death,  before  the  commencement  of  the  suit,  in  either  case. 

The  case  of  Lampton  v.  Collingwood,  1  Salk.  262,  is  strikingly 
illustrative  of  all  this.  There  a  scire  facias  had  been  sued  out  upon 
a  judgment  against  A  and  B,  in  which  it  was  suggested  that  A  died 
and  B  survived,  and  that  R  was  his  administrator.  Upon  two 
nihils  returned,  judgment  was  given  by  default  against  R,  who 
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brought  a  writ  of  error,  and  assigned  for  error  that  A  survived,  upon 
which  issue  was  joined,  and  found  for  the  plaintiff;  but  the  court, 
notwithstanding,  quashed  the  writ  of  error,  holding  this  matter  not 
assignable  for  error,  because  it  was  contrary  to  the  surmise  of  the 
writ  of  scire  facias.  And  the  court  say  that  if  scirefeci  had  been  re- 
turned, R  might  have  pleaded  it,  but  since  it  was  not,  he  must 
bring  his  audita  querela.  So  it  would  appear  that  the  record  cannot 
be  contradicted  after  a  judgment  rendered  upon  two  nihils  upon  a 
writ  of  error,  more  than  after  a  judgment  given  upon  a  scire  fed  : 
that  in  the  former  of  these  cases  the  parly  aggrieved  may,  in  some 
instances,  obtain  relief  after  judgment  given  by  an  audita  querela,  but 
in  no  case  by  writ  of  error,  and  much  less,  certainly,  in  a  collateral 
action. 

But  it  has  been  objected  that  the  judgment  rendered  in  the  scire 
facias  upon  the  mortgage,  awarding  execution,  was  not  voidable 
merely,  but  absolutely  void  for  want  of  jurisdiction  on  the  part  of 
the  court;  because  Charles  Tainter,  the  defendant  named  therein, 
was  dead  anterior  to  suing  out  the  writ,  and  therefore  it  was  impos- 
sible that  the  court  could  have  jurisdiction  of  his  person.  This  ob- 
jection I  have  already  met,  as  1  conceive,  by  showing  that  from  the 
return  made  by  the  sheriff  to  the  writs  of  scire  facias,  and  the  judg- 
ment rendered  thereon  by  the  court,  the  plaintiffs  below  are  con- 
cluded from  making  it  even  upon  a  writ  of  error,  and  much  more  in 
a  collateral  suit.  But  is  it  necessary  that  the  court  should  have 
jurisdiction  of  the  person  in  a  proceeding  by  scire  facias  upon  a  mort- 
gage? If  it  be,  then,  I  apprehend  that  many  judgments,  and  sales 
of  mortgaged  lands  made  under  them,  that  have  hitherto  been  con- 
sidered valid,  are  void.  For  it  is  obvious  that  where  the  mortgagor, 
in  case  of  such  proceeding,  was  a  non-resident  of  the  state,  or  even 
of  the  county  in  which  the  land  was  situate,  and  there  have  been 
many  such  cases,  that  the  court  of  common  pleas  of  the  county  in 
which  the  proceeding  was  commenced  and  carried  on,  could  have 
no  jurisdiction  of  his  person,  more  than  if  he  had  been  dead.  But  it 
never  entered  into  the  mind  of  any  one,  I  think,  that  a  sale  made  of 
the  mortgaged  land  in  such  case  was  void  on  account  of  its  being 
made  under  an  execution  awarded  by  the  court  upon  two  nihils  re- 
turned by  the  sheriff  to  the  writs  of  scire  facias,  where  the  defendant 
was  a  non-resident  of  the  county  or  the  state  at  the  time.  The 
court  of  common  pleas  in  each  county,  in  which  these  proceedings 
must  be  had,  with  a  few  exceptions,  is  of  general  and  unlimited 
jurisdiction.  It  is  restricted  in  no  respect  whatever,  either  as  to 
the  nature  or  causes  of  action,  nor  yet  as  to  persons.  And  with 
the  exception  of  the  counties  of  Philadelphia,  Lancaster,  York  and 
Alleghany,  it  is  the  only  court  or  tribunal  of  the  state,  in  which  a  civil 
suit  for  a  claim  exceeding  100  dollars  can  be  brought  and  tried.  It  is 
true  that  in  most  cases  the  original  writ,  by  which  the  action  is  com- 
menced, must  appear  by  the  return  of  the  sheriff  to  have  been  served 
on  the  defendant  therein  named,  otherwise  the  court  cannot  proceed 
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to  give  a  judgment  against  him,  however  just  the  plaintiff's  cause  of 
action  may  be  ;  or  if  it  were  lo  render  a  judgment,  it  would  be  irre- 
gular and  might  be  reversed  on  writ  of  error.  There  are,  however, 
some  exceptions  to  this,  and  the  commencement  of  a  suit  by  scire 
facias  may  be  considered  one.  We  have  seen  already  that  it  is  suf- 
ficient to  have  a  return  ofnikil  from  the  sheriff  to  the  first,  and  second 
or  alias,  scire  facias,  to  authorize  the  court  to  proceed  therein,  and 
give  judgment  against  the  defendant,  which  may  affect  both  his 
person  and  property.  But  the  proceeding  by  scire  facias  upon  a 
mortgage,  under  our  act  of  assembly,  is  one  in  rem,  and  not  against 
the  person  at  all,  and  therefore  jurisdiction  over  his  person  cannot  be 
indispensably  necessary. 

The  only  reason  for  not  proceeding  by  suit  against  a  man  after  he 
is  dead,  to  obtain  a  judgment  that  may  affect  the  property  left  by 
him,  is  the  impossibility  of  his  showing  cause  against  the  plaintiff's 
claim  ;  but  if  from  the  sheriff's  return  it  should  appear  that  he  is  in 
full  life  and  has  been  warned,  that  is  sufficient  to  justify  the  court 
in  proceeding  according  to  the  usual  course  to  determine  the  suit, 
by  rendering  a  judgment  either  for  or  against  the  defendant,  as  the 
justice  of  the  case  shall  seem  to  require.  From  the  case  of  Plommer 
v,  Webb,  we  have  seen  that  to  render  the  judgment  of  the  court  of 
common  pleas  regular  and  irreversibly  valid,  it  is  not  necessary  that 
the  defendant  should  be  actually  alive  at  the  time  of  trial  and  ren- 
dition of  the  judgment  against  him ;  it  is  sufficient  that  it  appear  by 
the  record  that  he  was  so,  though  in  fact  he  was  dead  and  proof  of 
the  fact  is  offered.  And  again,  from  the  case  in  Jenkins  99,  where  the 
fact  of  the  death  was  actually  found  by  a  jury.  So  in  Hopkins  v. 
Wrigglesworth,  2  Lev.  38 ;  S.  C.,  1  Vent.  207,  3  Keb.  28,  the  court  of 
king's  bench,  on  a  writ  of  error  coram  vobis  resident,  seemed  to  think 
that  the  judgment  could  not  be  reversed,  though  the  death  of  one  of 
the  defendants  before  the  judgment  was  given  against  him  was  in  a 
manner  confessed  by  the  plaintiff  on  the  record.  The  case  was  this : 
after  rendering  the  judgment,  it  wras  taken  to  the  exchequer  chamber 
by  writ  of  error,  where  the  death  of  one  of  the  defendants  before  ren- 
dition of  the  judgment  was  assigned  for  error,  and  the  defendant  in 
error,  who  was  the  plaintiff  in  the  court  where  the  judgment  had 
been  obtained,  pleaded  in  nullo  est  erratum,  thus  confessing  the  fact. 
But  the  court  of  exchequer,  conceiving  that  it  had  no  authority  to 
determine  errors  of  fact,  affirmed  the  judgment ;  and  the  court  of 
king's  bench  afterwards,  upon  a  writ  of  error  coram  vobis  resident, 
seemed-to  think  that  the  writ  of  error  would  not  lie  after  the  affirm- 
ance in  the  court  of  exchequer.  This  case,  then,  shows  that  a  judg- 
ment is  not  void  because  the  defendant  was  dead  before  it  was  given 
against  him  ;  and  it  proves  still  further,  that  under  certain  circum- 
stances it  is  not  even  voidable  or  reversible,  though  the  plaintiff  in 
whose  favour  it  was  given  has  acknowledged  on  the  record  the  fact 
of  the  defendant's  death.  Then  as  to  the  judgment  in  question 
being  void,  the  authorities  are  abundant  to  show  that  in  no  case  is  a 


July  1835.]  OF  PENNSYLVANIA.  279 

[Warder  v.  Tainter.] 

judgment,  rendered  by  a  court,  of  general  jurisdiction,  considered  void 
on  account  of  the  death  of  the  defendant  having  taken  place  before 
the  rendition  of  it;  that  at  most  it  is  only  voidable  and  may  be  re- 
versed on  writ  of  error,  but  in  no  other  way,  by  any  one  who  is  enti- 
tled to  have  such  writ.  As  if  in  a  cui  in  vita  the  tenant  dies  pending 
the  writ,  and  afterwards  judgment  is  rendered  against  him,  which  is 
erroneous,  and  execution  is  sued  out  against  the  heir,  and  he  brings 
assize,  he  shall  not  avoid  the  judgment  in  the  assize  brought  by  him 
by  showing  that  his  father  died  pending  the  writ,  but  he  must  bring 
his  writ  of  error ;  for  the  judgment  is  not  void,  but  voidable  only.  1 
Roll.  Mr.  742,  tit.  Error,  A,  pi.  1,  768,  pi  4;  2  Bac.  Mr.  450,  tit. 
Error,  Wilson's  ed.  So  if  a  man  recover  in  ejectment  and  after- 
wards his  executor  sue  out  execution  against  the  recoveree,  the  reco- 
veree  cannot  avoid  the  judgment  or  stay  the  execution  by  showing 
that  the  testator  died  between  (perenter)  the  verdict  and  judgment, 
as  it  seems,  but  must  sue  out  his  writ  of  error;  for  the  judgment  is 
only  voidable.  Ibid.,  pi.  2 ;  3  Dane's  Jlbr.,  tit.  Error,  },pl.  2.  Also,  if 
a  man  recover  land  in  any  real  action,  and  afterwards  sue  out  execu- 
tion against  the  heir  of  the  recoveree  per  scire  facias,  the  heir  can- 
not avoid  it  by  plea  that  his  ancestor  died  pending  the  writ. 
Ibid.,  pi.  3.  And  so  inflexibly  does  it  seem  to  be  settled  that  there  is 
no  mode  by  which  relief  can  be  had  from  a  judgment  in  such  case, 
except  by  writ  of  error ;  that  the  death  of  the  defendant  cannot  be 
pleaded  in  abatement  nor  alleged  in  arrest  of  judgment,  after  verdict. 
Blaby  v.  Eastwigg,  Cro.  Eliz.  202.  And  I  am  not  aware  of  even 
the  semblance  of  authority  to  the  contrary  of  these  and  the  prior 
cases  referred  to,  except  in  the  case  of  Randall  and  wife,  2  Madd. 
308,  where  the  court  are  reported  to  have  given  as  a  special  reason 
for  their  decision,  that  the  judgment  therein  pleaded  was  not  only 
erroneous  but  void,  on  account  of  its  having  been  given  after  the 
death  of  the  defendant.  The  case  was  an  action  in  debt  upon  a  bond 
against  the  defendants  as  administrators.  They  pleaded  a  judgment 
recovered  against  their  intestate,  and  that  they  had  not  assets  ultra. 
The  plaintiff  replied  that  the  intestate  died  before  judgment,  and 
that  the  judgment  was  obtained  after  his  death  and  kept  on  foot  per 
fraudem.  The  defendants  traversed  the  fraud,  but  did  not  answer 
the  death  of  the  intestate ;  whereupon  the  plaintiff  demurred,  and 
the  reporter  says,  "the  court  were  of  opinion  that  the  plaintiff  might 
avoid  the  judgment  without  a  writ  of  error,  especially  in  this  case, 
where  it  is  not  only  erroneous  but  void."  This  case  would  also  seem 
to  have  been  made  the  foundation  of  a  judgment  given  by  the  su- 
preme court  of  errors  in  Connecticut,  in  the  case  of  Haydock  v.  Cobb, 
5  Day's  Cases  527,  where  a  majority  of  the  court  ruled  that  a  stranger 
to  the  judgment  or  decree,  though  no  right  that  he  had  was  affected 
by  it  or  prejudiced  in  the  least,  might  invalidate  it  in  a  collateral 
suit,  by  showing  that  it  was  passed  against  a  person  who  was  dead 
at  the  time.  And  afterwards  the  supreme  court  of  New  York,  in 
Griswold  v.  Stewart,  4  Cowen  457,  in  a  scire  facias  against  Stewart 
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as  terre  tenant  upon  a  judgment  entered  by  default  at  a  term  which 
commenced  after  the  death  of  the  defendant,  entertaining,  as  it  would 
seem,  the  notion  that  the  judgment  so  entered  was  absolutely  void 
on  that  account,  held  that  the  terre  tenant  might  show  it  by  plea  and 
thereby  avoid  judgment.     For  Mr  Justice  Sutherland,  in  delivering 
the  opinion  of  the  court,  speaks  of  the  judgment  as  being  absolutely 
void.     Now,  although  the  judgment  of  the  court  in  2  Madd.  may  be 
correct  in  deciding  that  the  plaintiff  in  that  case  could  avoid  the 
judgment  as  to  himself,  which  was  set  up  by  the  defendants  in  their 
plea  to  postpone  his  claim,  by  showing  that  it  was  obtained  before 
the  death  of  the  intestate,  yet  I  apprehend  it  cannot  be  so  for  the 
reason  given  by  the  reporter,  to  wit,  "  that  it  was  not  only  erroneous 
but  void;"  for  this  would  be  contrary  to  the  current  of  authorities 
already  cited,  which  show  that  a  judgment  for  such  cause  is  only 
voidable,  at  most,  and  not  void.     I  am  inclined  also  to  believe  that  the 
reporter,  through  misapprehension,  has  mistated  the  reason  which 
induced  the  court  to  make  their  decision  ;  for  lord  Holt  seemed  not 
to  think  the  book  of  the  best  authority,  when,  in  the  Bishop  of  Salis- 
bury v.  Phillips,  1  Lord  Raym.  537,  he,  upon  its  being  cited  by  coun- 
sel, said,  in  ira,  "that  no  books  ought  to  be  cited  at  the  bar  but  those 
which  were  licensed  by  the  judges."     The  decision  of  the  court, 
however,  may  be  sustained  upon  the  ground  that  the  judgment  was 
erroneous  and  voidable  merely:  but  the  plaintiff  not  being  either  a 
party  or  privy  to  it,  was,  therefore,  unable  to  reverse  it  by  writ  of 
error ;  and  being  prejudiced  by  it,  was  entitled  to  do  so  in  effect  as 
to  himself,  by  pleading  and  showing  the  error  whenever  the  judg- 
ment should  come  to  be  set  up  for  the  purpose  of  prejudicing  or  de- 
priving him  of  his  right.     Mr  Justice  Swift,  in  the  dissenting  opinion 
of  himself  and  two  other  of  the  judges  of  the  court,  delivered  in 
Haydock  v.  Cobb,  has  laid  down  what  perhaps  may  be  considered 
the  correct  rule  on  this  subject,  when  he  says,  that  "  parties  and 
privies  to  judgments  or  decrees  can  never  impeach  them  collaterally. 
They  can  question  them  only  in  due  course  of  law,  by  writ  of  error, 
petition  for  new  trial,  appeal  or  application  in  chancery.     Strangers 
to  judgments  or  decrees  can  never  question  them  directly,  but  are 
permitted,  when  prejudiced  by  them,  to  show  that  they  were  obtained 
by  fraud  or  collusion.     A  decree,  void  on  the  face  of  it,  has  no  effect 
on  parties  or  strangers."     See,  also,  2  Bac.  Mr.  456,  tit.  Error,  B; 
2  Saund.  46,  a,  note  6.     This  is  also  in  accordance  with  the  rule  as 
laid  down  in  1  Roll.  Jlbr.,  K,  pi.  1;  Reynolds  v.  Dignam,  Dyer90,a. ; 
that  a  writ  of  error  can  only  be  brought  by  Aim  who  would  have  had 
the  thing  if  the  erroneous  judgment  had  not  been  given  :  and  further, 
in  Toy's  case,  5  Co.  40,  that  a  man  shall  not  reverse  a  judgment  for 
error,  if  he  cannot  show  that  the  error  is  to  his  disadvantage.     It  ap- 
pearing, then,  from  this,  that  the  only  reason  why  a  party  is  permitted 
to  reverse  an  erroneous  judgment,  even  directly  in  a  proceeding  insti- 
tuted specially  for  that  purpose,  is  to  prevent  him  from  being  deprived 
of  some  advantage,  or  what  otherwise  would  belong  to  him ;  it  would 
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be  most  incongruous  to  allow  it  to  be  done  collaterally  in  any  case, 
unless  for  the  like  reason.  Hence  Cobb,  in  the  suit  against  him  by 
Haydock,  had  no  pretence,  as  it  appears  to  me,  for  claiming,  either 
directly  or  collaterally,  to  have  the  decree  in  favour  of  Haydock 
against  Howard  reversed  :  for  he  had  no  right  whatever  to  the  pro- 
perty for  which  the  suit  was  brought  against  him  by  Haydock, 
whether  the  decree  was  reversed  or  not.  The  right  of  property  had 
been  in  Howard,  and  passed  from  him  to  Haydock  by  the  decree, 
who  had  a  right  therefore  to  recover,  not  only  from  Cobb  but  from 
the  representatives  of  Howard  themselves,  as  long  as  the  decree 
stood  unreversed  ;  which  could  only  be  reversed  at  their  instance  in 
a  proceeding  commenced  by  them  for  that  purpose,  as  they  alone 
could  be  said  to  be  injured  by  it.  I  am  therefore  of  opinion  that 
the  dissenting  judges  were  right. 

As  to  the  case  of  Griswold  v.  Stewart,  I  think  I  have  shown  al- 
ready that  the  judgment  in  question  in  that  case  was  not  void,  but 
voidable  only  at  most,  on  account  of  its  having  been  given  afier  the 
death  of  the  defendant;  and  that  the  learned  judge  who  delivered 
the  opinion  of  the  court  misapprehended  its  real  character  when  he 
said  it  was  "absolutely  void."  But  still  the  conclusion  of  the  court 
on  the  case  may  be  right,  provided  Stewart  was  really  a  stranger  to 
the  judgment  and  could  not  have  brought  a  writ  of  error  to  reverse 
it.  Of  this  however  I  entertain  some  doubt ;  because,  if  I  appre- 
hend the  facts  of  the  case  rightly,  Stewart  was  heir,  or  one  of  the 
heirs  at  law  to  Walton,  against  whom  the  judgment  had  been  given, 
as  well  as  tenant  of  the  land,  to  whom  as  such  it  had  descended  on 
the  death  of  Walton  ;  and  if  the  judgment,  being  voidable  only  be- 
came a  lien  upon  the  land,  I  am  not  satisfied  but  that  he  was  privy, 
and  might  therefore  as  such  have  sued  out  a  writ  of  error,  and  by 
this  means  have  reversed  the  judgment :  for  it  is  not  every  terre  ten- 
ant that  can  falsify  the  judgment  in  a  collateral  suit,  because  if  he 
claims  under  the  defendant  in  the  judgment,  he  is  bound  by  it  until 
it  shall  be  reversed  or  revoked  by  a  suitable  proceeding  commenced 
for  that  especial  purpose.  Proctor  v.  Johnson,  1  Lord  Raym.  670. 

Having  shown,  as  I  conceive  most  clearly,  that  a  judgment  ren- 
dered against  a  defendant  after  his  death,  who  died  pending  the  suit, 
is  at  most  only  voidable,  I  would  ask,  if  there  is  any  good  reason, 
why  a  judgment  rendered  against  one  whodied  before  the  commence- 
ment of  the  action,  but  from  the  sheriff's  return  to  the  original  writ 
appeared  to  be  alive  at  the  time,  should  be  considered  otherwise.  I 
certainly  perceive  none.  There  is  no  defendant  in  being,  in  either 
case,  to  show  cause  or  defend  against  the  plaintiff's  right  to  recover, 
which  is  the  all  important  and  great  objection  to  the  regularity  of  the 
proceeding.  There  being  no  reason  then  for  drawing  a  distinction 
between  the  two  cases,  the  conclusion  must  be  the  same  in  both,  that 
the  judgment  is  only  voidable,  and  not  void.  I,  however,  under  this 
latter  view  of  the  matter,  do  not  wish  to  be  understood  as  relinquish- 
ing the  previous  one,  going  to  show  that  the  judgment  in  the  scire 
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facias  on  the  mortgage  is  not  even  voidable  :  but  have  presented  the 
latter  as  being  the  most  favourable  for  the  defendants  in  error  that 
the  case  will  admit  of,  and  to  show  that  even  under  it,  the  decision 
of  the  court  below  cannot  be  sustained,  in  permitting  them  to  show 
the  death  of  their  ancestor  for  the  purpose  of  avoiding  the  judgment 
in  the  scire  facias  sued  out  on  the  mortgage;  because  the  proceeding 
by  the  scire  facias  being  exclusively  and  directly  against  the  land, 
which  affected  the  rights  of  the  plaintiffs  below  as  heirs  or  privies  to 
the  mortgagor,  they  might  have  brought  a  writ  of  error  in  order  to 
have  had  the  judgment  given  therein  reversed,  if  any  sufficient 
cause  existed  for  it,  and  therefore  had  no  right  to  claim  to  do  it  in  a 
collateral  action. 

But  it  has  been  further  contended,  that  the  evidence  was  admissi- 
ble to  avoid  the  sale  of  the  land,  if  not  the  judgment.  And  although 
no  case  directly  in  point  has  been  cited  by  the  counsel  for  the  de- 
fendants in  error  to  support  this  branch  of  his  argument,  yet  there 
are  cases  which  have  been  decided  in  the  higher  tribunals  of  some 
of  our  sister  states,  that  may  seem  to  have  some  slight  bearing  on 
the  question  involved  in  it.  In  Brown  v.  M'Cullough,  2  Taylor's  JV*.  C. 
Rep.  2,  it  was  held  that  a  sale  of  land  made  by  the  sheriff  under  a 
fieri  facias  issued  and  bearing  test  after  the  death  of  the  defendant, 
who  died  seised,  without  any  scire  facias  being  sued  out  against 
the  heirs  or  devisee,  conveyed  no  title  to  the  purchaser.  So  it  was 
held  by  the  supreme  court  of  the  state  of  Ohio,  in  the  lessee  of  Mas- 
sey's  heirs  v.  Long,  1  and  2  Ohio  Rep.  412,  edit,  of  1833;  and  in  the 
the  lessee  of  M'Carty  v.  Reed,  5  Ohio  Rep.  221,  that  a  sale  of  land, 
of  which  the  defendant  died  seised,  made  under  an  execution  after 
his  death,  upon  a  judgment  rendered  in  his  lifetime,  was  void.  And 
again,  by  the  supreme  court  of  the  state  of  New  York,  in  the  case  of 
Stymets  v.  Brook,  10  Wend.  206,  it  wasadjudged  that  land  sold  on  an 
execution  sued  out  after  the  death  of  the  defendant,  but  tested  as  on 
the  day  previous  to  his  death,  passed  no  title.  And  in  a  prior  case 
of  Woodcock  v.  Bennet,  1  Cowen  711,  where,  under  an  execution 
against  two  defendants,  land  was  sold,  and  the  execution  was  after- 
wards set  aside  for  irregularity,  without  more  appearing  on  the 
record,  but  it  was  admitted  in  the  argument  that  one  of  the  defend- 
ants in  the  execution  had  died  before  the  test  of  it;  the  court  of 
errors  decided  that  the  vendee  of  the  sheriff  under  the  execution  could 
not  hold  the  land.  The  only  English  authorities  I  have  met  with 
that  appear  to  be  any  way  pertinent,  are  in  Filz.  JV*.  B.  267,  where, 
in  treating  of  an  execution  on  a  recognizance  taken  in  chancery,  it 
is  said,  if  the  recognizor  die,  and  the  recognizee  take  out  an  execu- 
tion without,  a  scire  facias,  by  means  whereof  the  heir  or  terre  tenants 
are  ousted,  they  shall  have  an  assize  of  novel  disseisin.  And  this  is 
recognized  as  good  law  by  Lord  Chief  Justice  Bridgman,  in  Howard 
v.  Phillips,  6  Bridg.  Rep.  473,  where  he  says,  it  shows  that  the  exe- 
cution is  merely  void;  and  see  Ibid.  470.  The  only  authorities  given 
by  Mr  Justice  Nelson,  in  support  of  the  opinion  of  the  court  in  Sly- 


July  1835.]  OF  PENNSYLVANIA.  283 

[Warder  v.  Tainter.] 

mels  v.  Brook,  which  case  seems  to  go  further  than  any  other  on 
this  subject,  arc  2  Saund.  6,  n.  1,  72,  a;  Sac.  Jlbr.,  lit.  Execution, 
731,  pi  14 ;  2  Tidd.  1029  ;  2  «flrc/t&.'  Prac.  88.  But  these  ouilioi ities, 
as  it  appears  to  me,  only  go  to  show  that  generally,  in  the  case  of  a 
defendant's  dying  after  judgment  against  him  and  before  execution 
sued  out,  the  plaintiff  cannot  have  it  afterwards  without  a  pievious 
scire  facias  against  the  heir  or  personal  representatives  of  the  defend- 
ant. I  presume,  however,  that  the  decision  of  the  court  in  Stymets 
v.  Brook  may  be  in  accordance  will)  and  sustained  by  the  statutory 
law  of  New  York  on  the  subject ;  but  it  appears  to  be  contrary  to  the 
English  law,  as  well  in  respect  to  taking  lands  in  execution  there,  as 
goods.  For  it  is  perfectly  well  settled  that  under  a  fieri  facias  issued 
after  the  death  of  the  defendant,  but  tested  before,  his  goods  may 
be  seized  in  execution  and  taken  from  his  executors  or  adminis- 
trators. Penoyer  v.  Brace,  1  Lord  Raym.  245;  S.  C.,  1  Salk.  319; 
Odes  v.  Woodward,  2  Lord  Raym.  850;  3  P.  Wms  399.  And  in 
Harwood  v.  Phillips,  6  Bridg.  Rep.  469,  it  was  held  that  there  was 
no  difference  between  an  execution  by  elegit  and  by  fieri  facias,  upon 
the  death  of  the  defendant;  and  that  a  writ  of  execution  upon  lands 
which  bore  test  in  the  life  of  the  defendant  might  be  executed  af- 
ter his  death.  In  regard  to  the  decisions  in  North  Carolina  and 
Ohio,  it  is  probable  that  the  special  provisions  of  their  statutes  re- 
lating thereto  have  had  some  influence  in  producing  them,  and 
that  their  laws  are  somewhat  different  from  those  of  this  state. 
Here  a  judgment  against  a  defendant  for  money  not  only  becomes 
a  lien  upon  all  his  real  estate  of  freehold  lying  within  the  county 
where  it  is  obtained  from  its  date  ;  but  all  his  debts  become  liens 
upon  it  throughout  the  state,  wherever  it  may  be,  from  the  instant 
of  his  death,  and  it  passes  to  his  heirs  or  devisees,  subject  to  the 
payment  of  them.  How  this  may  be  in  the  states  of  North  Caro- 
lina and  Ohio,  1  do  not  know  ;  and  until  a  late  act  of  the  legislature 
making  a  change  on  the  subject,  it  has  not  been  necessary  here,  as 
it  seems  to  me  to  have  been  in  those  slates,  upon  the  defendant's 
dying  seised  of  lands,  to  sue  out  a  scire  facias  against  his  heirs,  de- 
visees or  the  teire  tenants,  before  taking  them  in  execution  upon  a 
judgment  obtained  against  him  in  his  lifetime.  A  scire  facias  against 
the  executors  or  administrators  for  the  purpose  of  reaching  the  per- 
sonal estate  of  the  deceased  in  their  hands  by  execution,  has  always 
been  deemed  sufficient,  where  personal  estate  could  not  be  had,  to 
authorize  the  taking  of  the  real  estate  in  execution,  so  that  the  heirs, 
devisees  or  terre  tenants  who  have  become  the  owners  thereof  re- 
ceive no  notice,  and  have  never  been  made  parties  to  the  judgment ; 
and  the  reason  given  in  England  for  requiring  a  scire  facias  to  be 
issued  after  the  death  of  the  defendant,  before  his  lands  shall  be 
taken  in  execution,  which  is  "  that  where  any  new  person  is  either  to 
be  better  or  woise  by  the  execution,  there  must  be  a  scire  facias,  because 
he  is  a  stranger,  to  make  him  a  party  to  the  judgment  (Pennoir 
v.  Brace,  1  Salk.  319;  Regiim  v.  Ford,  1  Lord  Raym.  768  ;  Wortlby  v. 


284  SUPREME  COURT  [Svnbury 

[Warder  v.  Tainter.] 

Rayner,  Doug.  637),  has  not  been  regarded  as  sufficient  to  make  it 
necessary  here.  And,  indeed,  when  we  come  to  reflect  upon  the 
reason  given  why  the  goods  of  the  defendant  may  be  taken  in  exe- 
cution upon  a  fieri  facias  issued  after  his  death,  but  tested  in  his 
lifetime,  to  wit  that  it  binds  the  goods  from  the  test,  which  is  be- 
fore the  death,  and  being  a  lien  upon  them  at  the  time  they  come 
into  the  possession  of  the  executors  or  administrators,  the  sheriff 
therefore,  may  seize  them  under  the  fieri  facias  ;  6  Bridg.  Rep.  468  ; 
we  might  very  naturally  be  led  to  ask,  why  the  lands  might  not  as 
well  be  taken  in  execution  upon  the  death  of  the  defendant  with- 
out a  scire  facias,  wherever  they  are  bound  by  the  lien  of  the  judg- 
ment upon  which  it  is  sued  out.  It  is  clear  that  neither  the  death 
of  the  defendant  in  such  case,  nor  even  an  alienation  of  the  lands  by 
the  defendant  in  his  lifetime  for  a  valuable  consideration  after  the 
lien  has  attached,  can  prevent  their  being  taken  in  execution  to 
satisfy  the  judgment.  And  where  there  are  no  personal  assets  to  sa- 
tisfy the  judgment  or  they  are  not  liable  to  pay  it,  or  where  it  is  for 
a  mortgage  debt  and  the  land  alone  is  liable  for  the  payment  of  it ; 
what  possible  benefit  can  accrue  to  the  heirs,  devisees  or  terre  tenants 
from  issuing  a  scire  facias  against  the  executors  or  administrators, 
and  giving  them  notice]  I  confess  that  I  am  unable  to  discover 
any,  though  it  may  be  possible  that  there  is.  But  as  I  do  not  con- 
sider this  point  necessarily  involved  in  the  decision  of  the  case  under 
consideration,  I  shall  avoid  giving  a  definitive  opinion  in  respect  to 
it,  but  will  refer  to  one  or  two  cases,  to  show  that  a  sale  of  goods  or 
other  property  made  under  a  fieri  facias  irregularly  issued,  has  been 
adjudged  good.  In  Jeanes  v.  Wilkins,  1  Ves.  195,  it  was  held  that 
a  leasehold  of  ninety-nine  years,  taken  in  execution  and  sold  by  the 
sheriff  under  a  fieri  facias  sued  out  after  the  body  of  the  defendant 
had  been  taken  in  execution  upon  a  capias  adsatisfacicndum,  and  during 
the  continuance  thereof,  was  good,  and  that  the  purchaser  acquired 
a  good  title  thereby  to  the  estate.  Lord  Hard wi eke,  in  giving  his 
opinion,  holds  the  following  language  :  "it  is  said  that  by  law,  dur- 
ing the  existence  of  the  capias,  and  the  person  in  custody,  &  fieri  facias 
ought  not  to  be  taken  out ;  and  certainly  it  ought  not ;  although  if 
the  defendant  dies  the  plaintiff  may  have  a  new  execution,  as  upon 
the  statute  of  21  Jac.  1.  Yet  while  that  continues,  resort  cannot  be 
had  to  any  other  execution  ;  and  the  court,  without,  putting  the 
party  to  his  audita  querela,  would,  as  I  apprehend,  set  it  aside  on 
motion.  But  yet  i\r<\t  fieri  facias  was  not  void,  and  the  sheriff  might 
justify  taking  the  leasehold  by  that  writ;  and  so  may  the  purchaser 
under  the  sheriff,  who  gives  a  title,  otherwise  it  would  be  very  hard, 
if  it  should  beat  the  peril  of  the  purchaser  under  the  fieri  facias, 
whether  the  proceedings  were  regular  or  not."  So  in  Emmett  v. 
Thorn,  1  Maule  <$•  Selw.  425,  where  the  sheriff  had  sold  a  term  un- 
der a  writ  of  fieri  facias,  which  was  afterwards  set  aside  for  irregu- 
larity, as  it  was  stated  on  the  record,  without  further  explanation  of 
the  reason  for  setting  it  aside,  and  the  produce  of  the  sale  directed 
to  be  returned  to  the  termor ;  it  was  held  that  the  termor  could  not 
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recover  his  term  against  the  sheriff's  vendee.  And  this  seems  to  be 
but  a  proper  application  of  the  principle  laid  down  in  Manning's  case, 
8  Co.  Lilt.  191,  and  recognized  in  Drury's  case,  Ibid.  284;  "that 
the  sale  by  the  sheriff  by  force  of  the  fieri  facias  shall  stand,  though 
the  judgment  be  afterwards  reversed,  but  the  plaintiff  in  the  writ  of 
error  shall  be  restored  to  the  value,  for  the  sheriff  who  made  the  sale 
had  lawful  authority  to  sell,  and  by  the  sale  the  vendee  acquires  an 
absolute  right  of  property  :"  see  also  Bac.  Jlbr.,  tit.  Execution,  Q. 

But  beside  the  case  already  mentioned,  with  the  authorities  in 
support  of  it,  of  taking  out  an  execution  without  a  scire  facias  after 
the  death  of  the  defendant  where  it  may  be  tested  in  his  lifetime, 
there  are  other  cases  in  which  it  is  not  required  to  sue  out  a  scire 
facias  at  all,  and  executions  may  be  issued  and  tested  at  any  time 
after  the  death  without  it.  Upon  a  statute  merchant  and  a  recog- 
nizance in  the  nature  of  a  statute  staple,  which  are  given  by  statute, 
the  cognizee  may  sue  out  execution  against  the  Jands  of  the  cogni- 
zor,  even  where  he  is  returned  dead  by  the  sheriff,  without  a  previous 
scire  facias  against  the  heir ;  or  he  may  sue  it  out  against  the  heir 
and  terre  tenants  at  his  election.  2  Saund.  71,  b,  note  by  Sergeant 
Williams,  who  cites,  2  Inst.  471,  395  ;  Bro.,  Statute  Merchant,  16,  43, 
50;  Bac.  Mr.,  tit.  Execution  335,  Scire  Facias  413.  Now  the  award 
of  execution  in  a  scire  facias  upon  a  mortgage  in  this  state  is  not  a 
proceeding  at  common  law,  but  given  by  our  act  of  assembly;  and 
there  is  still  less  objection  perhaps  to  the  execution  being  sued  out 
after  being  awarded  by  the  judgment  of  the  court  against  the  mort- 
gaged land,  without  a  previous  scire  facias  to  the  heirs,  devisees  or 
terre  tenants,  in  case  of  the  defendant's  being  dead,  than  in  the  case 
of  a  statute  merchant,  or  recognizance  in  the  nature  of  a  statute 
staple.  In  the  case  of  the  mortgage,  the  identical  land  embraced 
within  it,  is,  as  it  were,  condemned  and  decreed  by  the  judgment  of 
the  court  to  be  sold  without  any  further  hearing  of  the  parties,  and 
the  execution  is  merely  a  direction  from  the  court  to  carry  their 
judgment,  which  is  specific,  into  effect ;  no  other  than  the  land  con- 
tained in  the  mortgage,  which  is  referred  to  in  the  judgment,  can  be 
sold.  In  this  respect,  then,  it  may  be  said  to  be  like  to  the  case  of 
land  seized  under  a.  fieri  facias,  and  condemned  to  sale  in  the  lifetime 
of  the  defendant,  who  dies  before  the  return  day  of  the  writ,  or  be- 
fore a  writ  of  venditioni  exponas  is  or  can  be  sued  out,  without  which 
a  sale  cannot  be  made  ;  in  which  it  is  every  day's  practice  to  sue  out 
the  venditioni  after  the  death  of  the  defendant  at  any  time,  without 
any  previous  scire  facias,  and  to  sell  under  it  the  land  seized  under 
the  fieri  facias.  Commonwealth  for  Pennock's  executors  v.  M'Kis- 
son,  13  Serg.  #  Rawle  147. 

But  the  case  of  the  plaintiffs  in  error  is  not  that  of  a  sale  made 
under  an  execution  issued  after  the  death  of  the  defendant  upon  a 
judgment  given  against  him  in  his  lifetime,  but  the  case  of  a  sale 
made  under  an  execution  sued  out  upon  a  judgment  rendered  in  a 
suit  commenced  against  him  after  his  death  ;  so  that  the  error  com- 
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plained  of  does  not  go  to  Ibe execution  and  sale,  but  to  the  judgment 
itself.  And  having  shown  that  the  judgment,  if  not  altogether  irre- 
versible, can  at  most  only  be  reversed  or  annulled  by  the  defendants 
in  error  upon  a  writ  of  error;  it  would  seem  to  be  rather  irregular, 
and  cutting  the  knot  instead  of  loosing  it,  to  permit  that  to  be  intro- 
duced in  a  collateral  suit  for  the  purpose  of  annulling  the  execution 
of  the  judgment  and  the  sale  and  all  that  was  done  under  it,  which 
is  properly  an  objection  to  the  judgment  itself,  to  show  that  is 
erroneous  and  voidable,  not  void,  and  for  that  purpose  can  only  be 
done  in  a  writ  of  error,  and  not  in  a  collateral  action. 

Again,  suppose  that  the  judgment  in  the  scire  facias,  being  voida- 
ble only,  were  reversed,  the  plaintiffs  in  error  would  be  protected  by 
the  act  of  assembly  of  1705,  under  which  the  proceeding  was  had. 
The  9th  section  of  this  act,  Purd.  Dig.  292,  provides,  "that  if  any  of 
the  judgments  which  do  or  shall  warrant  the  awarding  of  said  writs 
of  executions,  whereupon  any  land,  tenements  or  hereditaments  have 
been  or  shall  be  sold,  shall  at  any  time  hereafter  be  reversed  for  any 
error  or  errors ;  then,  in  every  such  case,  none  of  the  said  lands,  tene- 
ments or  hereditaments  so  as  aforesaid  taken  or  sold,  or  to  be  taken 
or  sold  upon  executions,  nor  any  part  thereof,  shall  be  restored,  nor  the 
sheriff's  sale  or  delivery  thereof  avoided,  but  restitution  only  of  the 
money  or  price  for  which  such  lands  were  sold,  or  shall  be  sold." 
And,  accordingly,  in  Hiester  v.  Former,  2  Binn.  40,  it  was  held  that 
if  a  judgment  under  which  land  has  been  taken  in  execution  and 
sold,  be  reversed,  the  purchaser  under  the  sheriff's  sale  shall 
hold  the  land  notwithstanding.  Now  this  act  applies  as  well  to 
cases  of  judgments  reversed  for  errors  of  fact  as  of  law.  For  although 
the  form  of  entry  originally  may  have  been  a  little  different,  by  using 
the  word  "revocctur,"  in  entering  a  judgment  reversed  for  error  of 
fact,  and  the  word  "reversetur"  in  entering  a  judgment  reversed  for 
error  of  law,  yet  they  are  both  substantially  the  same,  and  there  is  not 
the  slightest  ground  to  warrant  the  construction  of  the  act,  that  the 
latter  only  was  intended  to  be  embraced.  Arnolds.  Sanford,  15 
Johns.  Rep.  534. 

Under  every  aspect,  then,  in  which  this  case  has  presented  itself 
to  my  mind,  I  am  satisfied  that  the  sale  of  the  land  under  the  pro- 
ceedings had  on  the  mortgage  was  valid  ;  and  that  the  court  be- 
low not  only  erred  in  admitting  the  evidence  to  show  the  death  of 
Charles  Tainter,  but  that  they  also  erred  in  their  charge  afterwards 
to  the  jury,  as  to  the  effect  of  his  death  upon  the  sale. 

In  regard  to  the  second  question,  I  also  think  that  the  court  erred 
in  their  direction  to  the  jury.  They  seem  to  have  entertained  the 
notion,  and  said  to  the  jury,  that  the  possession  of  the  land  by  the 
defendants  below  was  tortious.  Now  this  was  clearly  a  misappre- 
hension on  the  part  of  the  court ;  for,  admitting  that  the  sale  under 
the  proceedings  on  the  mortgage  was  an  absolute  nullity,  and  that 
it  passed  not  even  the  shadow  of  a  title  to  the  purchaser,  yet  he,  be- 
ing the  assignee  of  I  he  mortgage,  and  the  money  due  on  it  having 
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become  payable,  had  a  right  under  the  mortgage  (o  lake  the  pos- 
session of  the  land,  and  having  obtained  it  peaceably,  either  with  or 
without  the  assent  of  the  mortgagor  or  his  heirs,  had  an  undoubted 
right  to  hold  it  until  he  was  satisfied  the  mortgage  debt.  This 
right,  by  his  will,  he  passed  to  his  executors,  the  defendants  below, 
who  had  not  only  acquired  the  peaceable  but  also  the  lawful  possession 
of  the  land,  and  as  a  pledge  had  a  right  to  hold  it  under  the  mortgage, 
which  gave  them  not  merely  an  equitable  but  a  legal  title  to  the 
possession  until  the  debt  should  be  paid.  As  long  as  the  debt  re- 
mained unpaid,  the  plaintiffs  below  had  no  right,  either  equitable  or 
legal,  to  the  possession  of  the  land,  and  therefore  could  institute  and 
maintain  no  action  for  the  recovery  of  it  before  they  extinguished 
the  debt.  It  was  not  sufficient,  therefore,  to  entitle  them  to  recover, 
that  they  brought  the  amount  of  the  debt  into  court  on  the  trial  of 
the  cause  :  they  ought  at  least  to  have  tendered  it  before  bringing 
their  action. 
Judgment  reversed. 


Irvine  against  Bull. 

A  specific  performance  of  an  unexecuted  verbal  bargain  for  the  purchase  and 
eale  of  land  cannot  be  enforced  by  action  :  and  a  conditional  verdict,  in  an  action 
on  such  contract,  for  a  certain  sum,  to  be  released  upon  the  execution  and  deli- 
very of  a  deed,  is  erroneous. 

The  want  of  a  cause  of  action  in  a  declaration,  is  a  defect  which  is  not  cured 
by  a  verdict. 

ERROR  to  the  common  pleas  of  Bradford  county. 

This  was  an  action  on  the  case  by  David  M.  Bull  against  Andrew 
Irvine,  in  which  the  plaintiff's  cause  of  action  was  thus  set  out. 

"That  he,  the  said  Andrew  Irvine,  heretofore,  to  wit  on  the  1st 
day  of  June  in  the  year  1828,  at  Bradford  county  aforesaid,  for  and 
in  consideration  of  the  sum  of  50  dollars  to  be  paid  by  the  said  Da- 
vid to  him  the  said  Andrew,  he  the  said  Andrew  undertook,  and 
faithfully  promised  the  said  David  to  execute  a  good  and  suffi- 
cient deed  to  convey  to  the  said  David,  his  heirs  and  assigns,  for 
ever,  a  certain  town  lot,  situate  in  the  borough  of  Towanda,  &c., 
whenever  he,  the  said  Andrew,  shall  be  requested  or  required  so 
to  do.  And  now,  in  fact,  the  said  David  saith,  that  afterwards,  to 
wit  on  the  1st  day  of  April  A.  D.  1831,  and  at  divers  other  times 
before  and  since,  the  said  David  tendered  to  him,  the  said  Andrew, 
the  50  dollars  above  mentioned,  with  interest  thereon,  and  requested 
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him,  the  said  Andrew,  to  execute  a  conveyance  of  the  lot  aforesaid, 
in  pursuance  of  his  undertaking  aforesaid. 

"And  also  the  said  David,  by  his  entry,  further  complains  that  the 
said  Andrew,  on  or  about  the  1st  day  of  June  A.  D.  1831,  at  Bradford 
county  aforesaid,  in  consideration  that  he,  said  David,  had  promised 
to  pay  to  him,  the  said  Andrew,  the  further  sum  of  50  dollars,  he,  the 
said  Andrew  undertook,  and  faithfully  promised  the  said  David  to 
convey  to  him  a  certain  other  lot,  situate  in  the  borough  of  Tow- 
anda,  &c.,  whenever  he,  the  said  David,  should  pay  to  him,  the 
said  Andrew,  the  said  sum  of  50  dollars  and  interest  thereon ;  and 
the  said  David  avers  that  afterwards,  in  the  year  1831  and  since, 
he,  the  said  David,  tendered  to  him,  the  said  Andrew,  the  said  sum 
of  50  dollars,  and  lawful  interest  thereon,  and  requested  him,  the 
said  Andrew,  to  convey  the  lot  aforesaid  to  him,  the  said  David. 
Notwithstanding,  the  said  Andrew,  his  said  promises  and  undertak- 
ings not  regarding,  but  intending  to  injure  and  craftily  defraud  the 
said  David,  hath  never  executed  a  conveyance  of  either  of  the  said 
two  lots,  and  wholly  refuses  and  neglects  to  do  so,  although  often 
requested,  to  the  damage  of  the  said  David  the  sum  of  500  dollars, 
and  for  the  recovery  of  which  he  brings  suit." 

On  the  30th  of  August  1832  the  plaintiff  filed  this  stipulation. 

"  This  action  is  brought  in  consequence  of  the  defendant's  breach 
of  his  agreement  to  convey  to  plaintiff  a  certain  lot  in  the  borough 
of  Towanda,  adjoining  on  the  north  the  street  running  west  from  the 
river  called  Pine  Street,  Second  Street  on  the  west,  widow  Meab's 
on  the  south,  and  a  lot  formerly  occupied  by  Clark  Conlay  on  the 
east,  containing  one  fourth  of  an  acre,  more  or  less.  Now  the  plain- 
tiff hereby  stipulates  to  enter  satisfaction  on  the  judgment  he  may 
recover  in  his  action,  on  defendant's  paying  the  costs  of  the  suit,  and 
executing  a  conveyance  pursuant  to  the  contract  made  in  1828,  for 
the  said  lots,  in  fee  simple,  within  one  month  from  this  date.  Sep- 
tember 13th,  1833,  this  offer  renewed,  and  plaintiff  offers  to  accept 
a  conveyance  according  to  the  minutes  of  survey  made  by  E.  Mason, 
Esq.,  at  defendant's  request." 

The  contract  was  proved  by  the  plaintiff,  and  he  brought  the  pur- 
chase money  into  court  in  pursuance  of  a  tender  which  he  had  made 
of  it. 

The  jury,  under  the  direction  of  the  court,  rendered  this  verdict : 
"that  they  find  for  the  plaintiff  the  sum  of  300  dollars  and  costs,  the 
amount  of  damages  to  be  released  upon  condition  that  the  defend- 
ant shall  make  to  the  plaintiff  a  good  and  sufficient  deed  of  the  lot 
described  in  the  declaration  as  surveyed  by  E.  Mason,  Esq.  And 
on  condition  that  defendant  make  such  a  deed,  he  shall  be  entitled 
to  50  dollars  of  the  money  now  in  court."  Upon  which  the  court 
rendered  a  judgment. 

Williston  and  Conyngham,  for  the  plaintiff  in  error,  contended,  that 
the  plaintiff's  declaration  contained  no  cause  of  action  which  could 
be  enforced  :  and  that  the  conditional  verdict  was  erroneous.  If 
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the  plaintiff  could  recover  at  all  in  an  action  at  law,  it  would  be  but 
damages,  and  ihen  not  upon  a  declaration  like  this.  5  Serg,  fy  Rawle 
358 ;  1  Games' s  Rep.  583  ;  1  Madd.  Cha.  409  ;  Sugd.  Vend.  158. 

Donnel,  for  defendant  in  error,  cited,  1  Chitt.  PL  298;  Clyde  v. 
Clyde,  1  Yeates  93;  Walker  v.  Butz,  Ibid.  574;  Miller  v.  Milford,  2 
Serg.fy  Rawle  35 ;  Nicholas  v.  Wolfe  rsberger,  5  Serg.  fy  Rawle  167. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  conditional  verdict  is  bad  at  common  law  ;  and 
it  is  sustainable  here  but  as  an  instrument  of  equity.  For  what 
equitable  purpose  was  it  employed  1  Unquestionably  to  enforce  a 
specific  execution  of  the  contract,  not  to  give  damages  for  the  breach 
of  it.  As  a  means  of  enforcing  a  common  law  object,  it  would  be 
incurably  vicious  :  it  would  be  absurd.  Now  I  take  it  to  be  indis- 
putable, that  a  jury  may  not  enforce  a  specific  execution  by  verdict 
where  a  chancellor  would  not  enforce  it  by  decree.  Would,  there- 
fore, a  chancellor  execute  the  contract  set  out  in  this  declaration  *? 
A  plaintiff  must  lay  such  a  contract  as  will  support  his  action,  and 
he  must,  in  a  case  like  the  present,  lay  such  a  contract  as  a  chan- 
cellor would  execute.  Such  is  the  principle  of  Huber  v.  Burke,  11 
Serg.  4*  Rawle  238,  in  which  it  was  determined  that  a  vendor  who 
goes  for  specific  performance,  must  indicate  it  by  his  declaration,  in- 
stead of  laying  a  cause  of  action  that  would  otherwise  entitle  him 
but  to  damages.  That  was  the  case  of  a  vendor  who  had  reco- 
vered a  verdict  for  the  purchase  money  ;  but  the  principle  is  equally 
pertinent  to  the  case  of  a  vendee  who  goes  for  the  land.  Nor  is  a 
defect  in  this  respect  cured  by  a  verdict  which  helps,  not  the  want  • 
of  a  cause  of  action,  but  a  defect  in  the  manner  of  stating  it.  Now 
here  there  was  no  equitable  cause  of  action  set  forth,  for  a  respond-- 
ent  might  safely  demur  to  a  bill  containing  the  substance  of  this 
declaration.  It  contains,  indeed,  the  substance  of  a  legal  cause  of 
action  ;  but,  for  purposes  of  equitable  relief,  that  is  no  cause  of  action 
at  all.  The  contract  is  neither  laid  to  be  in  writing  nor  as  having 
been  partly  executed  ;  and  it  is  therefore  to  be  taken  as  an  unexe- 
cuted verbal  bargain,  to  an  action  on  which,  for  any  thing  but  da- 
mages, the  statute  of  frauds  presents  a  positive  bar.  The  policy  of 
requiring  the  title  to  relief  to  be  specially  set  out,  is  strikingly  evinced 
by  the  present  case,  in  which,  though  it  is  not  pretended  that  the 
contract  was  in  writing  or  partly  executed,  it  is  only  by  means  of 
this  rule  that  the  court,  in  the  last  resort,  and  the  conservative  organ 
of  the  law,  can  prevent  a  positive  statute  from  being  manifestly  vio- 
lated ;  and  it  can  produce  neither  injustice  nor  inconvenience  to 
narrow  the  plaintiff's  recourse  to  a  specific  ground,  as  a  count  for 
equitable  relief  may  be  joined  with  a  count  for  damages  at  law. 
This  disposes  of  all  that  it  is,  at  present,  necessary  to  decide ;  for 
though  the  cause  is  to  go  back  to  enable  the  plaintiff  to  proceed  for 
damages,  yet  the  objections  to  the  declaration  on  common  law 
iv. — 2  M 
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grounds,  whether  well  or  ill  founded,  may  be  obviated  by  the  amend- 
ments to  which  he  will  be"  entitled,  and  which  prudence,  to  say  the 
least,  will  induce  him  to  demand. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Bowman  against  Bittenbender. 

In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money  of  land,  the 
defendant  having  set  up  as  a  defence  that  the  plaintiff  had  included  in  his  sale 
and  conveyance  a  piece  of  land  to  which  he  had  no  title:  held  that  it  was 
competent  for  the  plaintiff  to  prove,  that  although  the  piece  of  land  was  in- 
cluded in  the  agreement,  and  deed,  yet  the  land  to  be  conveyed  was  distinctly 
shown  to  the  vendee  brfore  the  agreement  and  deed  were  written,  and  that  he 
knew  he  was  not  to  receive  a  title  for  the  land  for  which  he  alleges  defect  of 
title. 

WRIT  of  error  to  Columbia  county. 

Debt  on  bond  by  Jacob  Bittendender  against  the  executors  of 
Henry  Bowman  deceased.  The  bond  was  given  for  the  purchase 
money  of  a  tract  of  land  on  Nescopeck  creek,  Luzerne  county.  The 
defendants  gave  in  evidence  the  agreement,  of  sale  and  the  deed  of 
conveyance,  both  of  which  described  the  land  by  courses  and  dis- 
tances, and  included  a  part  of  the  creek  for  which  the  vendor  had 
no  title.  To  rebut  this,  the  plaintiff  offered  to  prove,  that,  before  the 
agreement  was  entered  into,  he  and  the  defendants'  testator  were 
upon  the  ground,  and  the  lines  were  distinctly  pointed  out,  which  did 
not  include  the  creek  which  was  conveyed,  and  that  the  said  vendee 
knew  at  the  time  that  he  did  not.  purchase  that  part;  and  that  it  was 
included  by  mistake  in  the  agreement  and  deed.  This  evidence 
was  objected  to  by  the  defendants ;  the  objection  was  overruled,  and 
exception  taken. 

Hepburn  and  Bancroft,  for  plaintiff  in  error,  cited,  3  Starkie  1019  ; 
2  Ves.  128,  195  ;  Cozens  v.  Stevenson,  5  Serg.  <$•  Rawle  421  ;  Lyon 
v.  The  Bank,  14  Serg.  fy  Rawle  286;  Denkle  v.  Marshall,  3  Binn. 
587 ;  Campbell  v.  M'Clenachan,  6  Serg.  <$•  Rawle  171  ;  Crist  v.  Dif- 
fenbaugh,  1  Serg.  <$•  Rawle  464 ;  Hamilton  v.  Asslin,  14  Serg.  fy 
Ramie  448  ;  Shepheid  v.  Watson,  1  Walts  36  ;  Moser  v.  Lebenguih, 
2  Rawle  431  ;  Flagler  v.  Pleiss,  3  Rawle  345. 

Cooper,  for  defendant  in  error,  cited,  Thompson  v.  M'Clenachan, 
17  Serg.  fy  Rawle  113;  Stubbs  v.  King,  14  Serg.  fy  Rawle  208; 
Gillespie  v.  Moon,  2  Johns.  Cha.  Rep.  595;  Besore  v.  Potter,  12 
Serg.  fy  Rawle  159  ;  Bank  v.  Clapier,  3  Rawle  335. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  cause  was  argued  on  the  testimony  of  the  sur- 
veyor and  the  official  drafts  of  Bitlenbemler  and  Rntter,  and  whether 
they  included  or  excluded  t  he  creek.  All  I  his  may  have  been  mateiial 
before  the  jury ;  but  the  question  here  was,  whether,  as  both  the  article 
and  the  deed  purport  to  sell  the  creek  the  whole  distance, it  wascompe- 
tent  to  prove  byparol,  thai  in  showing  the  land  to  he  sold,  Bowman  was 
distinctly  shown  that  the  creek  was  not  included,  except  for  a  short 
distance  above  the  saw-mill  dam.  If  it  were  material,  I  would  say 
thiit  the  Ritienhouse  draft,  which  was  the  upper  part  of  the  land 
sold,  does  not,  on  its  face,  include  (he  creek  ;  and  yet  this  is  incon- 
sistent with  the  proof,  for  the  upper  spruce  is  found  two  perches 
west,  of  the  creek,  and  the  course  from  it  is  ten  perches  long,  and 
will  entirely  cross  the  creek  to  the  east  side. 

It  is  one  thing  to  prove  mistake  in  drawing  a  deed,  and  another 
to  prove  that  when  the  larjd  was  shown  by  the  vendor  to  the  vendee, 
it  was  distinctly  said  that  f*rom  a  certain  point  the  creek  was  not  in- 
cluded. If  this  evidence  be  true,  it  must  be  a  mistake  in  the  descrip- 
tion, or  the  deed  is  drawn  fraudulently.  No  one  was  present  when 
instructions  were  given  to  the  scrivener ;  and  there  was  no  evidence 
whether  they  were  written  or  parol.  The  cases  of  King  v.  Suibbs,  14 
Serg.  #  Rawle  206,  and  Moon  v.  Gillespie,  2  Johns.  Cha.  Rep.  385, 
are  authority  in  favour  of  the  admission  of  the  evidence.  The  cases 
of  Collam  v.  Hocker,  1  Rawle  108,  and  Shepherd  v.  Watson,  1  Walts 
36,  are  against  its  admission.  And  there  are  other  cases  pro  and  con. 

The  truth  is,  that  in  selling  a  lot  in  town,  when  the  eye  sees  every 
part  at  once,  and  the  streets,  lanes  and  alleys  contiguous,  the  parties 
may  understand  when  the  deed  is  read  whether  the  description  cor- 
responds with  the  understanding  and  contract;  but  when  a  deed 
for  a  tract,  of  land,  bounded  by  twenty  courses  and  distances  and 
corner  trees  is  read  to  two  common  farmers,  one  of  whom  is  vendor 
and  the  other  vendee,  they  do  not,  and  cannot  tell  what  precise  lands 
it  includes  or  excludes  ;  at  least  (his  is  often  the  case.  Afterwards, 
when  the  vendee  comes  to  occupy  the  land  and  see  the  lines,  he  can 
discover  whether  his  deed  comprises  more  or  less  than  was  shown 
to  him;  and  a  vendee  who  has  been  injured  has  been  permitted  to 
show  it.  Here  the  offer  is  to  show  that  in  fact  the  vendee  had  all 
the  land  shown  to  him  which  was  to  be  sold,  and  that  if  his  deed 
comprises  more  it  is  mistake  ;  and  it  seems  to  me  to  come  within  the 
same  principle.  The  defence  is,  that  he  has  not  all  which  was  con- 
veyed to  him  by  deed  ;  the  reply  is,  You  have  all  that  was  shown  to 
you  and  intended  to  be  conveyed,  all  you  expected  to  get  or  have 
any  right  to. 

Judgment  affirmed. 
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Caldwell  against  Gamble. 

When  two  claim  title  to  personal  property  under  the  same  person,  the  acts 
and  declarations  of  that  person,  or  others  in  his  presence,  while  he  was  the  own- 
er, are  evidence  against  him  and  all  who  claim  under  him.  A  receipt  in  writing 
given  by  such  person  for  the  price  of  such  personal  property  sold  by  him  is 
admissible  in  evidence. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

This  was  an  action  of  replevin  for  thirty-six  head  of  cattle,  by 
John  A.  Gamble  and  John  Pfouts  against  James  D.  Caldwell.  The 
only  questions  of  law  which  arose  in  thiajcourt  are  made  sufficiently 
explicit  by  the  statement  of  facts  contained  in  the  opinion  of  the 
court. 

Parsons  and  Bancroft,  for  plaintiff  in  error. 
•Armstrong  and  Campbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  replevin  brought  by  Gamble  and 
Pfouts  against  Caldwell,  for  thirty-six  head  of  cattle.  The  defend- 
ant pleads  property  ;  and  on  this  issue  the  parties  went  to  trial.  Un- 
der this  plea  the  defendant  gave  in  evidence  a  judgment  to  the  May 
term  1831,  James  A.  Caldwell  against  Brewster  Freeman  on  a  fieri 
facias,  alias,  and  pluries  fieri  facias.  The  pluries  fieri  facias  was  issued 
the  10th  of  September  1832,  and  was  placed  in  the  hands  of  the 
sheriff  at  half-after  ten  o'clock  of  the  same  day.  On  this  fieri  facias 
the  sheriff  returns,  Levied  on  thirty-two  head  of  cattle  in  the  posses- 
sion of  John  Pfouts,  also  one  yoke  of  working  cattle  in  the  possession 
of  Arnold  Custard,  the  llth  of  September  1832.  This  property  was 
sold  in  pursuance  of  the  levy,  as  the  property  of  the  defendants  in 
the  execution  ;  and  the  defendant  in  this  suit  became  the  purchaser. 
The  facts  appear  to  be  these  :  on  the  23d  of  August  1832  Brewster 
Freeman  entered  into  an  agreement  with  Pfouts  and  Gamble,  in 
which  he  agrees  to  deliver  to  them  from  twenty-five  to  forty  head  of 
cattle  within  twenty-five  days  from  the  date,  for  which  Gamble  and 
Pfouts  agree  to  pay  him,  in  three  months  from  the  time  of  delivery, 
3£  cents  per  pound  to  be  paid  for  beef,  hide  and  tallow.  To  carry 
this  contract  into  effect,  he  offered  to  purchase  twenty-five  head  of  a 
man  of  the  name  of  Redman  Place,  stating  to  him  that  he  made  this 
contract  for  the  sale  and  delivery  of  the  cattle,  and  promising  to  pay 
Place  after  he  had  received  payment  for  the  cattle.  Place,  however, 
refused  to  part  with  his  cattle  on  these  terms,  and  it  was  agreed  be- 
tween them  that  Place  should  accompany  Freeman,  and  that  the 


July  1835.]  OF  PENNSYLVANIA.  293 

[Caldwell  v.  Gamble.] 

twenty  head  of  cattle,  together  with  others  which  Freeman  should  buy 
on  the  road,  should  be  pledged  and  continued  in  the  possession  of  Place 
until  he,  Place,  should  be  paid  for  the  cattle  sold  by  him  to  Freeman. 
Pfouts  and  Gamble  were  informed  of  this  agreement,  and  with  a  full 
knowledge  of  and  assent  to  it,  the  cattle  were  turned  into  the  field 
of  Pfouts  for  safe  custody  and  pasturage.  This  was  on  the  morning 
of  Saturday  the  8th  of  September.  The  evening  of  the  same  day, 
between  nine  and  ten  o'clock,  Place  testifies  that  lie  received  his 
money  for  the  cattle  from  Freeman.  From  this  time,  therefore,  the 
cattle  became  the  absolute  property  of  Freeman,  and  he  was  at 
liberty  to  carry  into  effect  the  agreement  of  the  23d  of  August,  be- 
tween himself  and  Pfouts  and  Gamble.  The  great  point  in  dispute 
is,  admitting  the  agreement  as  above  stated,  whether  Freeman  de- 
livered the  cattle,  in  pursuance  of  the  agreement  to  Pfouts  and  Gam- 
ble, before  half-after  ten  o'clock  of  Monday  the  10th  of  September, 
when  the  fieri  facias  went  into  the  hands  of  the  sheriff.  It  must  be 
remarked  that  both  parties  claim  under  Freeman :  of  course  his 
declarations  and  acts,  or  the  declarations  of  others  in  his  presence, 
are  evidence  against  him  and  all  persons  who  claim  under  him.  The 
evidence  which  forms  the  first  bill  of  exceptions  was  properly  re- 
ceived. The  evidence  which  was  received  by  the  court,  of  which 
the  defendant  complains,  contains  the  declarations  of  Freeman,  and 
of  Pfouts  and  Place  in  his  presence,  which  tend  to  show  the  nature 
of  the  transactions  between  the  parties  on  Saturday,  before  Caldwell, 
who  claims  under  Freeman,  had  any  interest  in  the  property.  Thus 
in  Brindle  and  another  v.  M'llvaine,  10  Serg.  fy  Rawle  282,  the  de- 
clarations of  an  obligee  of  a  bond,  before  assignment,  as  to  his  being 
paid  the  amount,  are  evidence  in  a  suit  to  recover  land  in  considera- 
tion of  which  the  bond  was  given,  brought  against  one  holding  the 
land  by  deed  from  the  obligee  of  the  bond,  and  still  holding  the  bond 
also  by  assignment.  The  same  principle  is  also  decided  in  Morton 
for  the  use  of  M'Glaughlin  v.  Morton,  13  Serg.  fy  Rawle  107.  The 
distinction  is  taken  between  declarations  before,  and  after,  the  interest 
has  been  divested.  If  made  before,  they  are  evidence  against  all 
who  claim  under  him.  The  same  principle  we  also  think  applies  to 
the  evidence  contained  in  the  second  bill.  The  plaintiff  offered  a 
receipt  in  evidence  in  the  following  words  : 

"$381.  Received  September  8th,  1832,  of  Pfouts  and  Gamble, 
three  hundred  and  eighty-one  dollars,  on  account  of  thirty-six  head 
of  cattle. 

"  BREWSTER  FREEMAN." 

This  receipt  was  offered  as  a  written  declaration  by  Freeman,  that 
he  received  that  sum  in  part  payment  for  the  cattle,  which,  by  his 
agreement,  he  was  to  deliver  to  Pfouts  and  Gamble.  It  cannot  be 
doubted  that  the  evidence  of  part  payment  was  pertinent  to  the 
issue.  It  was  powerful  evidence  to  show  that  the  parties  had  con- 
cluded the  contract  at  the  time  the  payment  was  made  ;  and  on  the 
same  principle  as  before  stated,  it  should  be  received.  The  objec- 
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(ion,  however,  is,  (hat  (here  is  no  proof,  except  what  appears  on  ihe 
face  of  the  receipt  itself,  that  it  was  given  on  the  8ih  of  September, 
and  before  (he  liile  of  Caldwell  accrued  on  his  execution.  It  is  not 
denied  that  if  the  lime  appeared  by  other  testimony,  it  was  proper 
evidence  for  the  jury.  About  this  point  we  have  had  some  diffi- 
culty. We  have,  however,  come  to  this  conclusion  :  that  the  pre- 
sumption is,  that  it  was  fairly  done,  as  the  law  never  presumes  fraud ; 
and  that  the  receipt  should  be  received,  with  proper  directions  from 
the  court,  (hat  if  manufactured  by  the  parlies  it  should  be  entitled 
to  no  weight.  Ii  is  a  transaction  in  (he  usual  co  ;rse  of  business,  as 
it  is  well  known  that  receipts  for  the  payment  of  money  are  fre- 
quently given  without  witnesses  of  ihe  payment. 

The  plaintiff  in  error  has  also  taken  (wo  objections  to  the  charge, 
but  these  in  the  argument  have  been  abandoned. 

Judgment  affirmed. 


Bellas  against  Levan. 

A  survey  certified  by  a  deputy  surveyor  to  have  been  made  and  returned  into 
the  office  in  pursuance  of  a  warrant  directed  to  him,  cannot  be  impeached  after 
a  lapse  of  thirty  years  by  parol  evidence  tending  to  show  that  it  was  not  actually 
made  and  marked  upon  the  ground,  but  that  it  was  a  chamber  survey. 

ERROR  (o  the  common  pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  for  three  hundred  and  twenty- 
nine  acres  of  land,  hy  William  Levan  against  Hugh  Bellas  and  Jacob 
Weiss.  The  plaintiff  gave  in  evidence  a  warrant  in  the  name  of 
Benjamin  F.  Young,  dated  the  18ih  of  November  1793,  for  four  hun- 
dred acres  of  land  "  adjoining  land  surveyed  in  the  name  of  William 
Gray,  Jeremiah  Jackson,  Thomas  Grant,  William  Slmrtel  and  others; 
and  a  survey  dated  the  25th  of  October  1794,  by  William  Gray, 
deputy  surveyor,  of  four  hundred  and  seventy-nine  and  a  quarter 
acres  adjoining  Thomas  Grant,  Thomas  Hamilton,  Jeremiah  Jack- 
son, John  Cowden,  John  N.  Bailey,  William  Wilson  and  William 
Shartel,  which  was  returned  in  March  1795. 

The  only  important  question  in  the  cause,  and  which  was  decided 
by  this  court,  arose  out  of  an  offer  by  the  defendant  to  prove  "  that 
the  return  of  survey  for  B.  F.  Young,  in  March  1795,  was  a  fraud 
upon  the  land  office  :  that  it  has  no  such  adjoiners  as  it  calls  for : 
that  the  survey  was  never  made  upon  the  ground,  and  would  include 
between  eight  hundred  and  fifty  and  nine  hundred  acres:  and  to 
prove  this  by  facts  and  circumstances  entirely  inconsistent  with  the 
idea  that  the  survey  was  made  upon  the  ground.  And  this  evidence 
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was  offered  for  the  purpose  of  showing  (hat  the  plaintiff  1ms  no  title 
to  the  land  in  dispute,  and  that  the  same  was  vacant  when  applied 
for  and  surveyed  by  the  defendants,  and  those  under  whom  they 
claim."  The  plaintiff  objected  to  this  evidence,  and  the  court  sus- 
tained the  objection  and  rejected  the  evidence,  "so  far  as  it  tended 
to  show  that  no  survey  was  made  upon  the  ground."  The  defendant 
excepted. 

Bellas  and  Merrill,  for  plaintiffs  in  error. 
Greenough,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — A  number  of  errors  have  been  assigned;  and  al- 
though very  elaborately  argued  on  the  part  of  the  plaintiff  in  error, 
we  are  of  opinion  I  hat  no  one  of  them  has  been  sustained.  The  only 
question  presented  by  them  of  any  importance,  and  which  ret] n ires 
particular  notice  is,  whether  a  survey  of  land,  certified  to  have  been 
made  and  returned  by  a  deputy  surveyor  into  the  surveyor  general's 
office,  in  pursuance  of  a  warrant  directed  to  him  and  put  into  his 
hands  for  execution,  can  be  impeached  after  a  lapse  of  thirty-three 
years  from  its  return,  by  permitting  parol  evidence  to  be  given,  tend- 
ing to  show,  that  it,  was  not  made  by  his  going  on  the  ground  and 
running  and  marking  the  lines  as  directed  by  law,  but  made  by  him 
in  his  chamber  by  protraction  on  paper. 

It  must  strike  the  mind  of  every  one,  upon  a  moment's  reflection, 
that  there  must  be  a  time  when  all  the  traces  and  marks  of  an  ori- 
ginal survey  having  been  actually  made  on  the  ground,  as  well  as 
all  recollection  in  regard  to  its  having  been  so  made,  will  have  dis- 
appeared and  gone.  And  if  the  lapse  of  a  certain  period  of  time, 
and  the  quiescence  on  the  part  of  every  one  during  the  continuance 
thereof,  are  not  to  supply  all  that  may  be  wanting,  in  this  respect,  to 
establish  the  validity  of  the  survey,  every  man's  title  to  his  land  will 
be  growing  worse  daily,  instead  of  better ;  and  the  consequence  will 
be,  that  unless  he  take  arid  continue  the  actual  possession  of  it  to 
the  utmost  extent  of  his  boundaries  on  every  direction,  he  will  be  in 
danger  of  losing  it  by  its  being  granted  and  sold  again  by  the  com- 
monwealth to  a  stranger.  It  is  not  intended  to  be  even  insinuated 
that  the  state  would  do  this  knowingly;  but  we  know  that  the  state 
or  its  officers  may  be  deceived,  or  misled  by  the  misrepresentation  of 
those  who,  being  over  anxious  to  acquire  property,  or  from  some  other 
motive,  may  have  deceived  themselves  as  to  the  fact  of  the  land 
having  been  previously  surveyed  and  appropriated  under  a  prior  grant 
from  the  state.  A  sense  of  justice,  therefore,  if  nothing  else,  would 
seem  not  only  to  require  that  such  attempts  should  be  discounte- 
nanced, but  that  every  owner  of  land  should  be  made  perfectly  secure 
in  the  enjoyment  of  his  rights.  But  this  is  not  all:  the  happiness 
and  prosperity  of  the  community,  depending  in  a  great  measure  upon 
its  peace  and  quiet,  forms  an  additional  reason  why  those  salutary 
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principles,  so  well  adapted  lo  promote  this  great  end,  and  to  be  found 
both  in  the  common  and  statute  law,  should  be  applied  to  such  cases. 
The  statute  of  limitations  was  passed,  in  part,  to  protect,  men  in  the 
enjoyment  of  lands  which  they  had  held  and  possessed  as  their  own 
for  the  space  of  twenty-one  years,  and  to  prevent  their  being  evicted 
under  titles  or  claims  that  had  been  permitted  to  lie  dormant  during 
that  period — which  had  previously  thereto  been  the  case,  and  given 
lise  to  many  and  serious  disputes.    It  seems  to  have  proceeded  partly 
from  a  sense  of  justice  and  partly  from  principles  of  policy  ;  for  after 
a  lapse  of  years,  the  evidence  necessary  to  present  the  matter  giving 
rise  to  the  controversy  in  many  cases  in  its  true  light,  was  either 
lost,  or  destroyed,  or  had  ceased  to  exist,  and  therefore  it  was  deemed 
just,  as  well  as  expedient,  to  put  an  end  to  all  litigation  about  the 
title  to  the  land  after  it  had  been  held  and  occupied  adversely  for 
twenty-one  years.     The  principle  of  the  statute  of  limitation  existed 
in  the  common  law  so  as  to  prevent  dormant  claims  from  being  en- 
forced, which  had  not  been  enjoyed  or  acknowledged  within  the 
memory  of  man  ;  but  the  statute  gave  to  it  a  much  more  effective 
operation,  so  as  to  make  a  definite  and  much  shorter  period  an  abso- 
lute bar  to  a  recovery  on  rights  accruing  beyond,  and  not  enjoyed 
within  the  time  thereby  limited.    Under  the  operation  of  this  statute, 
when  the  state  has  once  been  paid  for  land,  and  has  parted  with  her 
right  to  it,  twenty-one  years  adverse  possession  of  it  afterwards,  even 
by  an  intruder,  will  give  him  a  right  to  hold  it  against  him  to  whom 
it  was  granted  for  a  valuable  consideration  paid.     And  it  will  avail 
such  grantee  nothing  to  show  that  the  party,  thus  in   possession 
of  the  land,  obtained  it  tortiously  without  even  the  colour  or  shadow 
of  title,  and  without  paying  any  thing  for  it.     So  much  do  the 
prosperity  and  happiness  of  a  community  depend  upon  its  peace  and 
quiet,  that  every  civilized  and  enlightened  nation  has  deemed  it  ne- 
cessary to  have  a  law,  limiting  the  time  within  which  dormant  or 
neglected  rights  shall  be  asserted,  and  exceptions  taken  to  the  defec- 
tive rights  of  those  in  the  actual  possession  or  enjoyment  of  property. 
Interest  reipublicce  ut  sit  fines  litium,  is  the  maxim  of  our  law  on  this 
subject.     It  is  too  obvious  not  to  be  both  seen  and  felt  by  every  one, 
how  very  important  it  is  to  the  best  interests  of  the  state,  that  titles 
to  lands,  instead  of  being  weakened  and  impaired  by  the  lapse  of  time, 
should  be  held  to  be  strengthened  until  they  shall  become  incontro- 
vertibly  confirmed  by  it.     The  holder  of  land,  who  has  perfect  confi- 
dence in  the  goodness  of  his  title  to  it,  is  excited  to  industry  in 
improving  it  and  keeping  it  in  the  best  state  of  repair;  but  if  he  be 
distrustful  of  it,  the  very  reverse  will  be  the  case  :  all  exertions  of  the 
kind  will  be  relaxed,  and  even  his  capacity  for  labour  and  business 
will,  in  all  probability,  become  impaired  from  a  want  of  sufficient 
inducement  to  exercise  it.     It  is  surely  the  interest  of  the  state  to 
guard  against  this  as  much  as  possible.     In  England  the  courts  of 
law,  in  order  to  maintain  uniformity  of  decision  on  the  subject  of  neg- 
lected rights  generally,  have  adopted  the  same  period,  in  imitation 
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of  their  statute  of  limitations,  21  Jac.  1,  c.  16,  as  a  convenient  mea- 
sure for  determining  the  validity  of  the  rights  not  falling  within  it. 
And  hence  it  has  been  held  that  the  unmolested  enjoyment  of  an 
easement  for  twenty  years  will,  prima  facie,  establish  a  right  of  own- 
ership. See  Sergeant  Williams's  note  (2)  to  Yard  v.  Ford,  2  Saund. 
275,  and  the  cases  there  cited  by  him.  So  livery  of  seisin,  when 
necessary  to  the  perfecting  of  a  lease  or  conveyance,  will  be  presumed 
after  twenty  years,  although  the  usual  indorsement  attending  the 
fact  be  wanting.  Biden  v.  Loveday,  1  Fern.  196;  Throckmorton  v. 
Tracy,  Plowd.  149,  2d  Exception ;  1  Roll.  Rep.  132,pZ.  9;  12  Fin. 
Mr.,  pi.  5;  Rees  v.  Lloyd,  Wight.  123.  *  And  the  same  length  of 
forbearance,  without  demand  made,  has  been  held  sufficient  to  ex- 
tinguish rights  to  pecuniary  claims.  Searle  v.  Lord  Barrington,  2 
Stran.  826,  S.  C.,  2  Lord  Raym.  1370;  Turner  v.  Crisp,  2  Stran. 
827 ;  Moreland  v.  Bennett,  1  Stran.  652 ;  Oswald  v.  Leigh,  1  Term 
Rep.  270.  And  having  derived  our  principles  of  jurisprudence  mainly 
from  England,  we  have  followed  their  decisions  in  this  respect  as  to 
both  real  and  personal  interests,  so  far  as  they  do  not  come  within 
our  own  statute  of  limitations.  In  Penrose  v.  King,  1  Yeates  344,  it  is 
laid  down  that  the  courts  in  Pennsylvania  have  adopted  the  English 
rule,  that  after  a  certain  length  of  time  a  debt  on  a  bond  will  be  pre- 
sumed to  have  been  paid,  unless  the  delay  can  be  accounted  for. 
And  accordingly  it  was  ruled  in  Gouldhawk  v.  Duane,  2  Wash.  C. 
C.  Rep.  323 ;  Henderson  v.  Lewis,  9  Serg.  #  Rawle  379,  and  in 
several  other  cases  decided  since  these,  that  a  lapse  of  twenty  years 
created  a  presumption  of  payment,  unless  repelled  by  circumstances, 
such  as  the  payment  of  interest  within  that  time,  the  admission  of 
the  obligor  that  the  debt  was  still  due,  or  proof  of  his  utter  inability  to 
pay,  and  the  like.  And  in  Miller  v.  Beates,  3  Serg.  fy  Rawle  490,  it 
was  said  there  is  no  distinction,  as  regards  the  presumption,  between 
the  cases  which  affect  real  and  personal  property.  In  several  cases, 
however,  Strickler  v.  Todd,  10  Serg.  fy  Rawle  63 ;  Kingston  v.  Les- 
ley, 10  Serg.  fy  Rawle  390,  391  ;  Read  v.  Goodyear,  17  Serg.  # 
Rawle  350,  and  M'Calmont  v.  Whitaker,  3  Rawle  84,  twenty-one 
years,  the  time  mentioned  in  our  own  statute  of  limitations  in  regard 
to  lands,  seems  rather  to  have  presented  itself  to  the  minds  of  the 
judges  in  speaking  of  this  subject,  as  being  the  proper  period,  after 
which  the  presumption  would  arise,  in  cases  connected  with  real 
estate  and  not  provided  for  by  the  statute.  But  in  Caul  v.  Spring, 
2  Watts  390,  the  last  case  decided  on  this  subject,  and  embracing,  as 
I  conceive,  the  very  question  presented  here,  twenty  years  from  the 
return  of  the  survey  by  the  deputy  into  the  surveyor-general's  office, 
were  held  to  be  sufficient  to  raise  an  absolute  and  conclusive  pre- 
sumption that  the  survey  was  rightly  made ;  which  was  in  con- 
formity to  what  was  said  in  Miller  v.  Beates,  as  to  (he  length  of  time. 
Doubtless  twenty  years  is  sufficiently  long,  in  either  case ;  and  by 
avoiding  a  distinction,  the  rule  is  rendered  more  simple.  In  Caul 
v.  Spring  the  plaintiff  claimed  under  a  warrant  dated  in  April  1793, 
iv. — 2  N 
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and  a  survey  certified  to  have  been  made  in  pursuance  thereof,  and 
returned  by  the  deputy  surveyor  into  the  surveyor-general's  office,  on 
the  last  of  April  1794.  The  land  had  been  taxed  as  unseated  from 
1803  till  1824,  when  it  was  sold  for  taxes.  The  defendant  claimed 
under  a  warrant  taken  out  on  the  19lh  of  October  1814,  a  little  more 
than  twenty  years  after  the  return  of  the  plaintiff's  survey.  The  land 
lay  in  Northumberland  county.  The  survey  of  the  plaintiff  consisted 
of  several  courses  and  distances,  and  was  proved  by  the  artist  whom 
Joseph  J.  Wallace,  the  deputy  surveyor  of  the  district,  employed  to 
make  the  draft  thereof  that  was  returned,  to  have  been  made  by 
him  in  Philadelphia  in  March  or  April  1794,  without  his  having  ever 
been  on  the  ground  ;  partly  from  drafts  of  surveys  made  previously 
of  adjoining  lands,  with  which  he  wns  furnished  by  the  deputy  sur- 
veyor. From  these  he  adopted  three  lines  of  the  survey,  and  made 
the  residue  by  protraction.  After  thus  making  the  draft  or  plot  of 
the  survey,  he  wrote  thereunder  a  certificate  in  the  usual  form,  of 
the  survey  having  been  made  by  the  deputy  surveyor,  which  the 
latter  signed.  Now  although  it  was  unnecessary  to  run  the  old 
lines  adopted  from  the  former  surveys,  and  to  remake  them,  this 
having  been  previously  done  under  proper  authority,  yet  a  strict 
compliance  with  the  law  on  the  subject  required  that  the  other  lines 
of  the  survey  should  have  been  run  and  marked,  because  it  is  clear 
that  the  old  lines  of  themselves  did  and  could  not  constitute  or  form 
the  survey  ;  and  that  without  the  new  lines  being  run  and  marked 
on  the  ground,  which  was  not  done,  it  was  not  such  a  survey  as  the 
law  required.  But  it  having  been  certified  and  returned  into  the 
proper  office  by  the  officer  appointed  by  the  state  for  that  purpose, 
to  have  been  duly  made  ;  and  no  exception  having  been  taken  to  it 
by  any  one  for  upwards  of  twenty  years;  this  court  was  of  opinion  that 
the  return  of  the  surveyor  ought  to  be  considered  absolutely  conclu- 
sive that  the  survey  was  rightly  made:  otherwise  great  uncertainty 
would  exist  in  regard  to  the  titles  of  lands,  which  ought,  as  well  on 
account  of  the  interest  and  prosperity  of  the  state,  as  of  the  owners 
thereof,  to  be  made  as  certain,  and  the  latter  as  secure  in  the  enjoy- 
ment of  them,  as  possible.  If  marks,  either  natural  or  artificial, 
called  for  by  the  return  of  the  survey,  can  be  found  sufficient  to  de- 
termine with  certainty  its  locality,  it  is  all  that  ought  to  be  required 
after  a  lapse  of  twenty  years'  acquiescence  by  all  the  world  in  the 
claim  of  the  warrantee,  his  heirs  or  assigns,  to  the  land. 

In  most  of  the  cases  before  referred  to,  the  presumptions  which 
arise  from  lapse  of  time  are  but  prima  facie  evidence  of  the  fact,  and 
liable  to  be  rebutted  by  proof  to  the  contrary.  And  beyond  this,  it 
is  certainly  very  proper  that  they  should  not  be  extended,  when  it 
would  produce  either  great  inconvenience  or  injustice.  Where,  how- 
ever, it  is  manifest  that  by  making  the  presumption  absolute  and 
conclusive,  corresponding  as  it  were  with  the  presumptio  juris  de  jure 
of  the  Roman  law,  no  inconvenience  or  injustice  whatever  can  pos- 
sibly arise  or  accrue  to  any  one  ;  but,  on  the  contrary,  the  interests  of 


July  1835.]  OF  PENNSYLVANIA. 

[Bellas  v.  Levan.] 

ihe  community  will  be  thereby  greatly  promoted,  and  at  the  same 
time,  great  inconvenience  as  well  as  injustice  prevented  ;  it  would 
seem  to  be  the  imperious  duty  of  courts  to  hold  it  to  be  so  after  a 
lapse  of  twenty  years.  The  case  of  Caul  v.  Spring  was  certainly  one  of 
this  description  ;  and  so  is  the  present  case.  The  owner  of  the  war- 
rant having  paid  the  state  for  the  land  mentioned  in  it,  she  directed 
her  agent,  the  deputy  surveyor,  to  locate  the  land  by  a  survey,  which 
he  afterwards  certified  to  have  been  done  by  him  in  clue  form.  The 
survey  so  returned  was  accepted  and  approved  by  the  surveyor- 
general  on  behalf  of  the  state  ;  so  that  it  is  difficult,  if  not  impossible, 
to  conceive  how  the  state,  upon  principlesof  equity  and  natural  justice, 
could  afterwards  have  any  just  right  or  claim  to  the  land.  And  if 
an  individual,  knowing  the  circumstances,  as  he  must  be  presumed 
to  do,  will  pay  his  money  to  the  state  for  it  again,  how  is  it  possible 
that  he  can  claim  to  be  placed  in  a  better  situation  than  the  state 
herself;  or  to  acquire  a  right  thereby,  which  she  had  it  not  in  her  power 
fairly  to  give]  According  to  every  principle  of  common  honesty  and 
fair  dealing  between  man  and  man,  the  first  warrantee  was  entitled 
to  have  the  land  he  paid  for,  at  least ;  and  this,  it  seems,  was  all 
he  got  by  the  charge  of  the  court  and  the  verdict  of  the  jury  in  the 
present  case,  though  more  was  included  within  the  calls  of  the  sur- 
vey as  returned.  Upon  the  most  scrupulous  and  rigid  principles  then 
of  exact  justice,  I  do  not  see  how  there  can  be  any  solid  objection  to 
the  warrantee's  holding  this  much  at  least,  of  the  land.  And  as  re- 
gards the  surplus  of  the  land  returned  within  the  survey  of  the  plain- 
tiff below,  it  may  be  observed  that  it  has  been  found  to  be  the  case 
pretty  generally,  upon  a  close  and  accurate  admeasurement  of  the 
original  surveys  made  and  returned  by  the  deputy  surveyors  through- 
out the  state,  that  they  contain  more  thon  the  quantity  reported  in 
ihe  returns.  These  errors  or  mistakes,  without  other  circumstances, 
have  never  been  considered  as  evidence  of  fraud  ;  and  have  seldom,  if 
ever,  been  corrected.  Norcould  the  state,  perhaps,  with  much  seeming 
propriety,  insist  upon  their  being  set  right;  because,  where  her  depu- 
ties have  committed  errors  against  the  warrantees,  which  has  hap- 
pened in  some  instances,  and  they  have  got  less  land  than  they  paid 
for,  she  has  not  been  in  the  practice  of  correcting  such  mistakes,  by 
refunding  to  the  warrantees  the  surplus  money  ;  so  that  unless  the 
state  were  to  reciprocate  in  this  matter  by  refunding  the  surplus  mo- 
ney when  the  mistake  is  in  her  favour,  she  could  not,  with  a  very 
good  grace,  claim  to  have  it  rectified  when  against  her.  But  to  al- 
low it  upon  any  principle  after  a  lapse  of  twenty  years'  acquiescence, 
would  be  attended  with  serious  injury  and  inconvenience,  and 
therefore  ought  not  to  be  sanctioned.  To  permit  any  one,  at  plea- 
sure, to  interfere  at  so  late  a  period,  under  pretence  of  correcting  a 
mistake,  or  even  of  detecting  a  fraud  alleged  to  have  been  committed 
in  this  way  upon  the  state,  would  necessarily  tend  to  disturb  the 
peace  of  society  by  introducing  a  scene  of  litigation  and  strife,  at- 
tended by  a  train  of  evils  greatly  more  than  sufficient  to  counterba- 
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lance  all  the  benefits  that  the  state  could  possibly  derive  from  it.  It 
may  be,  that  by  refusing  to  sanction  the  interference  of  individuals 
in  this  way,  under  such  pretences,  they  may  be  prevented  from 
making  profitable  speculations  at  the  expense  of  their  innocent  and 
unsuspecting  neighbours  who  rest  in  perfect  security  on  the  goodness 
of  their  titles ;  but  still  it  is  believed  that  the  community  will  suffer 
no  inconvenience  or  loss  by  it. 

Suppose,  for  instance,  a  survey  returned  as  containing  three  hun- 
dred acres,  when,  in  fact,  it  contains  four  hundred;  and  the  patentee 
of  it  divides  it  into  ten  or  more  parcels,  and  sells  them  to  as  many 
different  purchasers :  how,  let  me  ask,  could  the  state  undertake  to 
correct  the  error  by  selling  arid  granting  the  extra  hundred  acres  in 
such  case,  without  doing  injustice  to  the  purchasers  of  the  patentee  1 
I  apprehend  it  would  be  very  difficult,  if  not  altogether  impractica- 
ble, to  effect  it  in  any  way,  without  injury  to  them  ;  but  to  permit 
any  one  at  his  pleasure  to  take  out  a  warrant  for  the  surplus,  and  to 
lay  it  off  from  the  residue  in  such  form  and  manner  as  might  suit 
his  wishes,  is  not  admissible,  perhaps  under  any  circumstances  that 
could  probably  happen. 

The  survey  under  which  the  defendant  in  error  claims,  was  cer- 
tified and  returned  by  the  deputy  surveyor  into  the  surveyor-general's 
office  in  October  1794,  calling  for  marks  and  boundaries,  some  of 
which  are  still  visible  on  the  ground,  and  describing  the  land  by 
courses  and  distances  in  such  manner,  that  there  does  not  appear  to 
be  any  serious  difficulty  in  ascertaining  its  true  location.  After  this 
it  was  assessed  as  unseated  land,  and  as  the  property  of  those  claim- 
ing it  under  the  warrant  in  the  name  of  Benjamin  F.  Young,  and 
the  survey  returned  thereon  from  1803  to  1829.  During  this  in- 
terim it  was  sold  twice  for  the  taxes  assessed  upon  it ;  and  redeemed 
in  1829,  by  the  then  owners  of  the  Benjamin  F.  Young  warrant. 
So  that  the  defendant  in  error  and  those  under  whom  he  claims, 
have  held  the  land  in  dispute  for  thirty-three  years  :  during  which 
period  it  was  assessed  as  their  land,  under  their  title,  in  the  name  of 
Benjamin  F.  Young,  and  the  survey  returned  thereon,  without  any 
exception  being  made  to  the  survey  by  the  state  or  any  of  its  citi- 
zens; but,  on  the  contrary,  all  acquiescing  in  and  regarding  it  as  a 
good  and  valid  survey,  and  the  claimants  of  the  land  under  it  and 
the  warrant,  as  the  true  owners  thereof.  To  permit  the  validity  of 
the  survey  to  be  called  in  question  after  such  a  lapse  of  time,  under 
such  circumstances,  would  not  only  be  the  height  of  injustice,  but 
would  be  holding  out  a  temptation  to  the  removal  of  landmarks, 
and  the  practice  of  fraud  by  such  means,  too  strong,  perhaps,  to  be 
resisted  by  every  one.  The  reasons  which  induced  the  passage  of 
the  statute  of  limitations,  making  twenty-one  years'  adverse  possess- 
ion of  land  by  a  mere  trespasser,  an  absolute  protection  to  him,  and 
a  bar  against  the  claim  of  the  rightful  owner,  were  not  half  as  pow- 
erful and  cogent,  as  those  which  exist  in  favour  of  the  rule  that 
after  twenty  years  from  the  time  that  a  survey  of  land  has  been 
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certified  and  returned  by  the  deputy  surveyor  into  the  surveyor- 
general's  office,  without  objection  being  made  to  it,  during  that 
period,  the  presumption  that  it  was  rightly  made  shall  become  ab- 
solute and  conclusive.  We  feel  perfectly  satisfied,  therefore,  that 
every  principle  of  natural  justice,  as  well  as  of  sound  policy  and  ex- 
pediency, is  in  favour  of  maintaining  the  rule,  and  requires  that  it 
should  be  strictly  adhered  to. 
Judgment  affirmed. 


Kleintobb  against  Trescott. 

It  is  not  error  if  the  court  in  their  charge  to  the  jury  give  an  abstract  answer 
to  an  abstract  question.  If  the  party  desire  an  answer  as  connected  with  the 
facts  of  the  case,  they  must  be  embodied  in  the  proposition. 

ERROR  to  the  common  pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment  by  John  Kleintobb  against  Wil- 
liam Hicks,  Lewis  Ruby,  Enos  Trescott  and  Ebenezer  Trescott,  for 
ten  acres  of  land,  the  site  of  a  saw-mill.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion  of  the  court. 

Bellas,  for  plaintiff  in  error. 
Conyngham,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — There  was  a  conveyance  for  this  property  to  Wil- 
liam Trescotr,  who  is  dead.  He  was  a  brother  of  Enos  and  Ebenezer 
Trescott,  and  in  February  1826  he  conveyed  one  half  of  the  land 
and  saw-mill  to  Ebenezer  Trescott;  in  consideration  of  1250  dollars. 
This  deed  was  not  recorded  until  the  15th  of  February  1832. 

On  the  llth  of  February  1828,  William  Trescott  made  a  deed  to 
Enos  Trescott  for  the  other  half,  which  was  not  recorded  until  the 
28th  of  August  1832,  after  the  death  of  William  ;  in  consideration  of 
1250  dollars. 

Between  April  and  December  1830,  William  became  indebted  to 
Nathan  R.  Penrose  in  about  55  dollars  7  cents,  by  a  judgment  for 
this  sum  before  a  justice.  A  transcript  was  entered  on  the  docket 
of  the  common  pleas,  and  the  land  was  regularly  sold  on  execution 
issued  thereon.  The  sale  was  on  the  4th  of  April  1833,  to  John 
Kleintobb,  and  the  sheriff  executed  a  deed  to  him. 

Enos  and  Ebenezer  Trescott  had  their  deeds  recorded  before  the 
sale,  and  gave  public  notice  of  their  title  at  and  during  the  sheriff's 
sale.  Hicks  and  Ruby  were  their  tenants. 

There  was  a  good  deal  of  evidence  of  declarations  by  Enos  Trescott 
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principally,  respecting  the  situation  and  rights  of  the  three  brothers, 
and  that  all  had  their  home  at  the  house  and  saw-mill,  and  assisted 
in  working  it,  except  Enos,  who  was  generally  working  as  a  carpen- 
ter or  bridge  builder.  It  appeared  that  they  had  all  joined  in  the 
notes  given  for  the  purchase  money  of  the  property,  and  as  William 
appeared  to  have  entered  most  frequently  into  contracts,  there  was 
evidence  that  the  others  had  paid  debts  and  more  than  one  judg- 
ment against  him.  No  person  was  called  who  at  any  time  had 
been  present  at  any  contract  between  the  brothers,  or  who  could  prove 
distinctly  the  nature  of  their  engagements  to  or  for  each  other.  One 
witness  proved  that  when  Enos  had  received  his  deed  he  gave  it  to 
his  father-in-law  to  keep,  and  said  there  was  no  necessity  for  placing 
it  on  record,  if  William  released  him  from  the  security  for  which  it 
was  given.  Ebenezer  was  not  heard  to  say  any  thing  about  his 
purchase  ;  but  there  was  some  proof  that  William  had  received  mo- 
ney or  property  belonging  to  Ebenezer  in  Vermont. 

Under  our  act  of  the  24th  of  February  1806,  requiring  the  judge 
before  whom  a  cause  is  tried  to  reduce  the  opinion  given  to  writing, 
if  required,  and  file  the  same  of  record,  it  is  the  practice  for  the 
counsel  in  the  cause  to  state  certain  propositions  or  points,  and 
to  request  the  opinion  of  the  court  on  each  of  them.  It  is  very 
doubtful  whether  this  act,  under  the  construction  put  on  it  and 
the  practice  under  it,  has  done  most  good  or  harm.  It  too  often 
happens  that  counsel,  in  the  zeal  and  warmth  of  a  trial,  state  a 
string  of  propositions,  some  of  which  have  not  much  relation  to  the 
matter  trying;  some  of  which  are  mere  abstract  propositions,  equally 
applicable  to  any  case  ;  and  sometimes,  in  the  hurry  of  business,  the 
counsel  mistake  the  point  on  which  the  cause  must  turn.  But  since 
it  has  been  decided  that  the  judge  must  give  an  opinion  on  every 
point  submitted  which  has  any  bearing  on  the  cause  trying,  the 
judge  must  answer  even  what  he  may  see  and  believe  is  not  to  the 
purpose. 

A  judge  is  not  bound  to  answer  as  to  evidence,  unless  it  consists 
of  writing,  or  oiher  documentary  evidence  unconnected  with  parol ; 
but  he  is  often  called  on  to  say  what  would  be  the  law  on  the  writ- 
ten evidence  alone;  and  this  seems  to  have  occurred  in  the  present 
case.  The  only  matters  brought  before  us  for  revision,  are  : 

The  second  point,  in  these  words :  "  that  the  deeds  from  William 
Trescott  to  Ebenezer  and  Enos  Trescott  were  fraudulent  and  void,  as 
against  Penrose  the  judgment  creditor."  To  this  the  court  stated  : 
"that  the  deeds  from  William  Trescott  to  Ebenezer  and  Enos  Tres- 
cott could  not  have  been  fraudulent  in  their  origin  against  Penrose;  for 
Penrose  was  not  a  creditor  of  William  till  more  than  four  years  after 
the  deed  to  Ebenezer,  and  more  than  two  years  after  the  conveyance 
to  Enos,  as  the  deed  to  Ebenezer  is  dated  1st  of  February  1826,  and 
that  to  Enos  llth  of  February  1828,  and  the  first  item  of  Penrose's 
claim  is  23d  of  April  1830." 

Third  point:  "that  the  deeds  were  mortgages,  and  not  having 
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been  recorded  within  six  months,  were  void  under  the  recording  act." 
To  which  the  court  said  :  "  the  deeds  from  William  to  Ebenezer 
and  Enos  Trescott  purport,  on  the  face  of  them,  to  be  absolute  con- 
veyances, not  mortgages,  nor  in  the  nature  of  mortgages  or  defeasi- 
ble deeds,  and  therefore  do  not  come  within  the  provisions  of  the 
recording  acts." 

Error  was  assigned  on  these  two  points.  We  know  that  one  was 
submit.ted,  standing  before  these ;  and  the  counsel  have  stated,  that 
after  answering  the  points,  the  judge  gave  a  charge  to  the  jury  on 
the  general  law  of  the  case,  in  which  it  is  not  alleged  that  there 
was  error. 

The  court,  in  the  matters  before  us,  understood  that  they  were  re- 
quested by  these  points  to  give  an  opinion  on  the  effect  of  the  two 
deeds,  judging  from  their  contents,  apart  from  any  testimony  ;  and  in 
this  point  of  view  there  is  no  error.  If  what  we  have,  was  all  that  was 
said  to  the  jury,  to  be  sure  we  must  say  it  was  left  on  points  calcu- 
lated to  mislead  them  ;  but,  as  the  party  complaining  occasioned  this, 
it  would  hardly  be  fair  to  reverse  for  this  cause.  But  we  know  that 
at  least  one  other  point  was  submitted  and  answered,  and  there  is  no 
error  alleged  in  the  answer  ;  and  the  counsel  for  the  plaintiff  in  error 
stated  that  there  was  a  general  charge  to  the  jury  on  the  whole  case, 
and  no  error  is  alleged  in  that.  We  must,  then,  conclude  that  the  jury 
were  told  they  must  find,  if  they  could,  how  and  why  and  for  what 
consideration  those  deeds  were  given,  and  whether  intended  as  abso- 
lute deeds  or  to  be  held  as  security,  and  were  told  correctly  what  the 
law  would  be  if  found  in  one  way,  and  how  if  found  in  another. 
When  we  know  that  the  judge  considered  the  whole  case,  and  gave 
a  charge  on  the  whole  facts,  and  there  is  no  objection  to  that,  we 
will,  generally,  not  reverse ;  because,  in  answering  a  point  not  mate- 
rial if  taken  literally,  the  judge  has  answered  it  as  it  was  put,  and 
has  not,  in  the  answer  to  a  point,  stated  the  whole  law  of  the  case. 

Judgment  affirmed. 
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Hagerty's  Case. 

The  proceedings  of  the  court  of  common  pleas  upon  a  petition  for  leave  to 
prove  a  contract  for  the  sale  of  land  by  a  decedent,  may  be  removed  by  certt- 
orari  to  the  supreme  court  for  review. 

The  proceedings  being  summary,  and  not  according  to  the  course  ot  the  con 
mon  law,  a  writ  of  error  will  not  lie  thereto. 

The  act  of  the  31st  of  March  1792,  which  provides  for  the  proof  of  contracts 
by  decedents  for  the  sale  of  lands,  and  the  execution  of  deeds  by  the  personal 
representatives,  is  only  designed  to  embrace  the  cases  of  contracts  for  a  valua- 
ble consideration,  and  not  a  parol  gift  of  land  by  a  father  to  his  son,  in  considera- 
tion of  natural  love  and  affection. 

CERTIORARI  to  the  common  pleas  of  Butler  county. 

Alexander  Hngerty  petitioned  the  court  for  leave  to  prove  a  parol 
contract  with  Patrick  Hagerty,  in  his  lifetime,  for  the  sale  of  a  tract 
of  land.  The  court  appointed  a  commissioner  lo  lake  I  he  testimony, 
which  established  clearly  a  parol  gift  of  the  land  by  a  father  to  his 
son,  accompanied  by  a  delivery  of  possession  and  valuable  improve- 
ments made  by  the  son.  The  court  adjudged  the  proof  lo  be  suffi- 
cient. 

The  questions  which  arose  in  the  court  were:  1.  Whether  the 
proceedings  were  legally  removable  by  certiorari?  2.  Whether  the 
iv. — 2  o 


306  SUPREME  COURT  [Pittsburgh 

[Hagerty's  Case.] 

circumstances  presented  a  case  in  which  the  court  of  common  pleas 
had  jurisdiction  under  the  act  of  the  31st  of  March  179s 

Evans,  pro  querente. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J.— The  power  of  the  supreme  court,  in  a  case  1 
the  present   to  issue  a  cerliorari  to  the  court  of  common  pleas,  and 
relTtheir  proceedings  for  the  purpose  of  inquiring  whe, her  they 
have  exceeded  their  jurisdiction,  cannot  be  doubled  ™*°™ 

could  assume  a  jurisdiction  not  given  to  them  by  the  laws,  and  no 
superintending  authority  to  restrain  them  ex.s.ed,  the  consequences 
would  be  exceedingly  mischievous.     Under  the  provisions  of  the 
cons  Uution  and  acts  of  assembly,  such  authority  has  been  urn fonnly 
exercised  by  the  supreme  court.     In  3  Yeates  480,  it  is  declared  by 
Shippen,  C.  J.,  that  to  prevent  gross  injustice  in  a  variety  of 
Dances  the  power  of  removing  the  acts  of  inferior  tribunals  must 
necessaVly  be  exercised.     In  Overseers  „.  Smith,  ZSerg*  *^ 
366  it  was  held,  that  a  cerliorari  lies  to  the  proceedings  of  two  jus- 
Uces  aglinst  a  husband  for  desertion  of  his  wife,  where  there  was  no 
appeal  to  the  sessions.     In  I^wis  „.  Wall.ck,  1   Berg.  *  Rawle  4 11, 
it  was  said  by  Tilghman,  C.  J.,  that  in  all  cases  of  orders  concein- 
.  no ^  the  settlementSof  the  poor,  and  roads,  the  practice  has  uniform  y 
beln  to  remove  the  proceedings,  not  by  writ  of  error,  but  by  c«*orori . 
and  that  it  is  a  principle,  that  where  the  proceedings  are  contra^ -to 
the  course  of  the  common  law,  no  writ  of  error  lies      In  Commoi 
wealth  „.  Fourteen  Hogs,  10  Serg.  *  *a»/e  398,  Mr  Justice  Dun- 
Tan  says:  this  court  will  examine  the  proceed.ngs  of  all  junsd.ci.ons 
created  by  act  of  assembly,  and  if  they,  under  pretence  of  such  act 
proceed  to  encroach  jurisdiction  to  themselves  g^*"^* 
warrants,  this  court  will  send  a  certioran  to  them  to  have >  the  pio- 
ceedings  returned  here,  to  the  end  that  this  court  may  see  that  they 
keep  themselves  within  their  jurisdidion,  and  if  they  exceed  it, ^.e- 
strain  them.     And  in  Commonwealth  v.  Beaumont,  4  Rawle  J 
was  held  that  the  judgment  of  the  court  of  common  pleas,  quash 
ing  an  inquisition  'in  a  case  of  lunacy,  was  returnable  here  by  cer- 
tiorari.     In  that  case  the  foundation  of  th.s  jurisdiction  was  traced 
bv  Gibson,  C.  J.,  who,  after  a  full  review  of  the  subject    concludes, 
that  a  writ  of  error  is  the  proper  process  of  removal  where  the  pri- 
mary tribunal  is  a  court  of  record,  and  the  proceedings  to  be  removec 
either  were  according  to  the  course  of  the  common  law  in  the  I 
instance,  or  have  assumed  a  common  law  shape  subsequent  y :  but 
where  they  are  summary,  or  the  magistrate  is  not  the  judge  of  i 
court  of  record,  it  is  cerliorari.     In  the  present  case,  the  ,ur.sd.ct.on 
of  the  court  of  common  pleas  is  vested  in  them  by  act  of  assembly, 
and  the  proceeding  is  by  petition  and  summary  process  not  ac.     0- 
fng    o  the  courSe%f  the"  common  law.     It  follows  that  a  writ  of 
erfor  to  their  order  or  decree  would  not  lie,  but  that  the  remedy  is 
by  certioran. 
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The  jurisdiction  exercised  by  the  court  of  common  pleas  is,  to 
entertain  a  petition  by  Alexander  Hagerty,  alleging  a  parol  contract 
with  his  father,  Patrick  Hagerly,  in  the  lifetime  of  the  latter,  for  the 
sale  of  a  certain  piece  of  land  in   Centre  township,  Butler  county, 
and  praying  that  it  might  be  proved  :   on  which  the  court  granted 
the  prayer  ff  the  petitioner,  and  appointed  a  commissioner,  before 
whom  six  witnesses  were  examinee!.     Their  testimony  was  returned 
to  the  court,  who  adjudged  it  to  be  sufficient,  and  directed  it  to  be 
recorded  in  conformity  \Vith  the  act  of  assembly  passed  the  31st  of 
March   1792.     The  testimony  of  these  witnesses  goes  to  prove  a 
parol  gift  of  sixty  acres  of  land  by  the  father,  in  his  lifetime,  to  his 
son,  the  petitioner,  and  that  the  petitioner  had  resided  on  the  land, 
and  built,  and  made  other  improvements.     The  case  presented  by 
this  testimony  is  not  within  the  meaning  or  provisions  of  the  acts  of 
assembly,     the  preamble  of  the  first  act,  passed  the  31st  of  March 
1792,  recites,  that  it  frequently  happens  that  persons  having  con- 
tracted for  the  sale  of  lands  and  tenements  within  this  common- 
wealth, depart  this  life  without  making  provision  by  will  for  the 
performance  of  such  contracts,  leaving  their  heirs  within  age,  where- 
by executors  and  administrators  are  prevented  from  collecting  and 
administering  the  purchase  moneys,  and  the  purchasers  are  for  a 
long  time  without  titles.     It  then  enacts  that  persons  having  a  con- 
tract in  writing,  whereby  any  deceased  person  has  covenanted  to 
convey  any  lamls,  &c.,  which  contract  has  not  been  complied  with 
in  the  lifetime  of  the  deceased,  and  no  sufficient  provision  for  the 
performance  of  such  contract  appears  to  have  been  made  by  the 
deceased  in  his  lifetime,  such  person  shall,  before  bringing  suit,  cause 
the  contract  to  be  proved*  and  the  probate  being  adjudged  suffi- 
cient, shall  be  recorded,  on  which  the  executor  or  administrator  may 
petition  for  leave  to  make  a  deed  conveying  to  the  purchaser  or  pur- 
chasers, &c.     Section  second  enables  the  executor  or  administrator, 
having' a  counterpart  of  such  contract  for  the  payment  of  the  con- 
sideration moneys,  to  petition  for  leave  to  make  a  deed  :  no  deed  to 
discharge  the  land  from  the  payment  of  the  consideration  money. 
The  act  of  the  10th  of  March  1818  extends  this  act  to  cases  of  parol 
contracts  to  convey  lands,  where  such  contracts  shall  have  been  so 
far  in  part  executed  as  to  render  it  unjust  to  rescind  the  same :  the 
petitioner  is  to  .state,  among  other  things,  the  consideration  and 
terms  of  payment;  the  court  are  to  adjudicate  thereon,  which  adju- 
dication is  made  evidence  of  the  facts  set  forth  in  the  petition. 

The  mischief  intended  lobe  remedied  by  these  acts  was,  that  there 
remained  a  contract  of  the  deceased,  binding  on  his  executor  or  ad- 
ministrator, but  no  person  in  being  capable  of  carrying  it  into  specific 
execution.  The  purchaser  of  the  land  might  be  willing  to  pay  the 
'purchase  rrwyiey  due  on  receiving  a  conveyance.  The  executor  or 
administrator  might  stand  in  need  of  these  moneys  to  discharge 
debts  and  legacies  ;  yet,  notwithstanding,  there  being  no  competent 
grantor,  the  contract  must  be  rescinded,  or  delayed,  or  a  suit  brought 
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in  a  court  of  law  to  recover  dam  ages  for  its  non  performance.  The 
acts  of  assembly,  therefore,  require  (he  contract  to  be  judicially 
proved  before  suit  brought,  and  then  empower  the  executor  or  ad- 
ministrator to  execute  a  deed  to  the  purchaser.  The  provisions  of 
the  acts  everywhere  contemplate  a  contract  for  a  valuable  consider- 
ation, under  which  a  deed  is  to  be  made.  But  in  the  case  of  a  parol 
gift,  of  lands  by  a  father  to  his  son,  accompanied  with  delivery  of 
possession  and  valuable  improvements  made,  the  consideration  is 
not  valuable,  but  natural  love  arid  affection  ;  and  the  title,  such  as 
it  is,  is  executed.  There  is  no  contract  by  I  he  deceased  in  which, 
the  executor  or  administrator  is  concerned.  He  is  not  responsible  in 
a  suit,  or  entiled  to  receive  money.  It  follows,  that  the  executor  or 
administrator  is  not  authorized  to  interfere  by  making  a  deed,  or 
taking  any  other  step,  and  that  the  proceedings  for  that  purpose  are 
not  within  the  purview  of  the  legislature.  The  court  below,  there- 
fore, exceeded  its  jurisdiction. 

Adjudication  and  proceedings  quashed. 


V 
M'Lughan  against  Bovard. 

A  plaintiff  whose  interest  is  transferred  after  suit  brought,  is  not  made  a 
competent  witness  by  the  payment,  merely,  of  the  costs  which  have  accrued  ;  his 
liability  for  the  accruing  costs  must  also  be  extinguished. 

An  agreement  to  a  case  stated  may  be  rescinded  either  by  tacit  or  express 
consent :  the  abandonment  of  it  is  satisfactorily  evinced  by  the  parties  subse- 
quently pleading  to  issue  ;  and  when  thus  abandoned,  it  is  not  evidence  which 
may  be  given'to  the  jury  upon  the  trial  of  the  cause. 

A  case  stated  having  been  read  to  a  jury  as  evidence  of  the  facts  contained 
in  it,  it  is  competent  to  prove  by  the  attorney,  who  signed  it  on  behalf  of  his 
client,  that  his  signature  was  obtained  by  artifice,  or  that  the  assent  of  his  client 
was  not  had. 

A  note  or  bill  taken  in  satisfaction  of  a  precedent  debt  imposes  no  furthef 
duty  on  the  creditor  than  to  use  reasonable  diligence  in  obtaining  payment  or 
acceptance  by  presenting  it  in  season,  and  giving  notice  of  its  dishonour  to  the 
debtor  from  whom  it  was  had,  if  he  be  a  party  to  it.  But  if  he  be  not  a  party 
to  it,  want  of  notice;  is  immaterial,  unless  he  has  sustained  actual  loss  from  it. 

A  plaintiff  may  suffer  a  nonsuit  at  any  time  before  the  jury  have  signified  to 
the  court  their  readiness  to  give  in  their  verdict. 

If  both  associate  judges  be  interested  in  the  event  of  a  cause,  quare,  whether, 
in  order  to  prevent  a  failure  of  justice,  a  president  judge  might  not  alone  hold  a 
special  court  7 

ERROR  to  the  special  court  of  common  pleas  of  Butler  county, 
held  by  Shaler,  president. 

This  was  a  stire  facias  to  April  term  1824,  upon  a  judgment  of  April 
term  181 8,  at  the  suit  of  John  M'Lughan  &  Co.  against  James  Bovard, 
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John  Parker,  Hugh  Murrin,  George  Knox  &  Co.  alias  The  Presi- 
dent and  Directors  of  the  Lawrenceburg  Association.  The  plaintiffs 
were  John  M'Lughan  and  William  Hill;  the  laKerof  \vhotn  had 
failed,  and  assigned  alt  his  interest  in  the  suit.  The  plaintiff  offered 
in  evidence  the  deposition  of  William  Hill,  having,. previously  to 
taking  it,  paid  all  the  costs  which  had  accrued  ;  the  deposition  was 
objected  to  on  the  ground  that  he  remained  liable  for  costs  accruing, 
which  should  also  have  been  paid  to  render  the  witness  competent. 
The  objection  was  sustained,  and  the  evidence  rejected.  Upon  the 
original  judgmenl^Eis  entry  was  made  :  "  this  judgment  assigned  to 
James  S.  Craft,  as  per  writing  filed,  dated  the  12lh  of  February 
1823."  After  issue  was  joined,  upon  the  plea  of  payment  to  the  scire 
facias,  these  proceedings  were  had.  The  6th  of  April  1825,  rule  on 
the  plaintiff  to  show  cause  on  the  first  of  next  term  why  satisfaction 
of  the  original  judgment  should  not  be  entered,  in  case  the  paper 
containing  the  case  stated  is  not  produced.  On  motion,  the  court 
ordered  this  rule  to  be  served  on  James  S.  Craft,  Esq.,  and  that  the 
term  be.  extended  to  January  term  1826.  The  10th  of  January  1828, 
case  stated  ordered  to  be  filed,  and  rule  to  show  cause  why  the  case 
stated  should  not  be  withdrawn  ;  this  rule  enlarged  until  the  plain- 
tiff produces  the  depositions  of  Ithamar  Waiting,  taken  according  to 
the  rules  of  the  court.  The  17th  of  July  1832,*  it  was  ordered  that 
the  case  stated  be  opened,  so  far  as  that  the  same  shall  not  be  con- 
sidered conclusive  evidence  of  the  facts  contained  in  it,  and  so  far 
as  it  authorizes  the  court  to  enter  satisfaction,  and  that  it  remain  on 
record  and  be  given  in  evidence  on  the  trial  of  the  scire  facias,  as 
prima  facie  evidence  of  the  facts  contained  in  it,  subject  to  be  contra- 
dicted by  proof. 

Upon  i  he  trial  the  defendants  offered  in  evidence  the  stated  case 
referred  to,  to  which  the  plaintiff  objected,  and  ihe  objection  was 
overruled  and  the  paper  read. 

"  The  following  facts  are  agreed  upon  by  the  parties  in  the  above 
suit,  on  which  they  pray  the  opinion  of  the  court. 

"  The  real  plaintiff  in  the  case  is  William  Hill  of  Pittsburgh.  In 
the  commencement  of  January  1820,  the  defendants  procured  a  draft 
from  Charles  Campbell  on  Ithamar  Whiting  of  Pittsburgh,  in  favour 
of  James  Bovard,  which  the  said  Bovard  indorsed  to  William  Hill, 
the  plaintiff,  for  the  amount  then  due  on  the  above  judgment,  payable 
at  sight.  William  Hill  received  the  said  draft,  presented  it,  and  it 
was  accepted  by  Whiting,  but  not  paid  ;  on  which  it  was  returned 
to  defendants  with  a  request  from  the  plaintiff's  attorney,  William 
Ayres,  Esq.,  that  they  would  attend  to  arranging  the  business  with 
Mr  Hill  themselves.  John  Parker,  one  of  the  defendants,  took  the 
draft  again  to  Pittsburgh;  gave  the  draft,  to  Mr  Hill,  and  called  upon 
Mr  Whiting,  who  promised  to  settle  it  to  Mr  Hill's  satisfaction.  Mr 
Hill  afterwards  agreed  with  Mr  Whiting  to  give  up  the  draft  to 
Whiting  for  his  (Whiting's)  own  note  at  sixty  days,  for  the  money; 
and  the  note  was  given  antf  the  draft  given  up  accordingly,  but  none 
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defendants ;  if  not,  it  is  with  the  plaintiffs,  unless  other  circumstances 
may  decide  it  against  them. 

"The  point  to  which  I  shall  call  your  attention  is  the  question  of 
laches  by  the  plaintiffs,  in  reference  to  this  note.  What  were  the 
obligations  of  Hill  when  he  took  the  note]  It  clearly  was  not 
merely  to  give  notice  of  its  dishonour,  which,  if  it  had  been  an  ordi- 
nary business  transaction,  he  has  not  done  in  time,  but  to  place  the 
defendants  in  the  same  condition  in  which  they  were  at  the  time  the 
note  was  given.  They  might,  either  by  proving  to  you  the  insol- 
vency of  Whiting  and  that  it  would  have  been  useless  to  pursue 
him,  or  that  they  gave  up  the  note  or  offered  to  give  it  up  to  the 
defendants,  or  that  they  had  endeavoured  to  enforce  the  payment  of 
the  note  against  Whiting.  Failing  in  these  matters,  or  in  some  of 
them,  I  should  aver  that  the  plaintiff  had  been  guilty  of  gross  negli- 
gence. Fourteen  years  have  now  elapsed  since  the  note  was  given. 
Whiting  is  admitted  to  have  left  the  county ;  to  have  changed  his 
domicil ;  and  the  plaintiff,  who  had  pocketed  the  case  stated  for  five 
years,  now  produces  a  note  pocketed  for  fourteen  years ;  proves  no 
offer  to  return  it  to  defendants,  and  fails  in  proving  the  insolvency  of 
Whiting.  If  you  believe  these  facts,  I  should  think  it  very  gross 
negligence  on  the  part  of  the  plaintiff,  which  would  preclude  his  re- 
covery; but  the  facts  are  for  you,  and  the  question  of  negligence  is 
left  to  your  decision.  Should  you  concur  with  the  court  in  opinion 
on  this  point,  your  verdict  should  be  for  the  defendants." 

When  the  jury  were  coming  into  the  box  to  render  their  verdict, 
the  plaintiff  moved  for  a  nonsuit,  which  was  overruled  by  the  court, 
and  a  verdict  taken  for  the  defendants. 

Both  the  associate  judges  were  parties  in  interest  in  the  cause, 
and  the  special  court  was  held  by  Shaler,  president. 

The  several  bills  of  exception  to  evidence  and  the  charge  of  the 
court  were  assigned  for  error;  and  also  that  the  plaintiff  should 
have  been  permitted  to  take  a  nonsuit ;  and  that  Judge  Shaler  alone 
did  not  constitute  a  legal  court  having  jurisdiction  to  try  a  cause. 

Biddle,  for  plaintiff  in  error,  as  to  the  rejection  of  the  deposition 
of  Hill,  cited,  Feiierman  v.  Plumer,  9  Serg.  fy  Rawle  20;  Davis  v. 
Barr,  Ibid.  137  ;  Willing  v.  Peters  12  Serg.  fy  Rawle  181  ;  Jnckson 
v.  Crnwf  .rd,  14  Serg.  fy  Rawle  291  ;  Jackson  v.  Crawford,  12  Serg. 
$•  Rawle  168;  Gallagher  v.  Milligan,  3  Perms.  Rep.  178;  Brown  v. 
Insurance  Company,  4  Yeates  121.  On  the  subject  of  notice  and 
return  of  note,  Cldtt.  on  Bills  97  ;  3  Maul  fy  Seho.  364  ;  Ormsby  v. 
Fortune,  16  Serg.  #  Rawle  302;  2  Wils.  328;  5  Day  32;  Gurley 
tj.  The  Bank,  7  Serg.  fy  Rawle  324.  That  the  plaintiff  might  take 
a  nonsuit  at  any  time  before  the  jury  had  announced  their  readiness 
to  give  a  verdict,  Purd.  Dig.  450.  That  a  president  judge  cannot 
hold  a  special  court  alone,  Pam.  Laws  of  1833,  1834,  pages  19,  20; 
Purd.  Dig.  451. 
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to  have  it  formally  disposed  of,  in  order,  I  presume,  to  give  the  par- 
ties a  clear  field — a  matter  altogether  unnecessary,  as  it  was  no  part 
of  the  proceeding  on  the  scire  facias,  and  had,  for  every  legal  pur- 
pose, ceased  to  exist.  The  unfounded  apprehension  of  the  plaintiff 
that  it  might  be  otherwise,  did  not  authorise  the  court  to  treat  it  as 
an  existing  document  and  exact  terms  for  the  setting  of  it  aside. 

Independent  of  the  effect  imparted  to  it  by  those  terms,  it  is  sup- 
posed to  have  acquired  a  degree  of  credit  from  the  bare  statement  of 
the  case  as  an  admission  of  the  facts.  For  what  purpose  and  on 
what  condition  was  that  admission  'I  Exclusively  to  have  the  judg- 
ment of  the  court  on  the  facts  submitted,  and  not  to  give  them  effect 
for  any  other  purpose.  Each  may  have  been  willing  to  put  the  law 
upon  the  circumstances,  without  intending  to  admit,  or  even  without 
believing  them  to  be  an  accurate  representation  of  the  truth  ;  and 
without  consenting  to  be  bound  by  them  in  another  proceeding.  A 
counsel,  confident  that  the  law  of  the  case  depends  entirely  on  a  par- 
ticular fact,  which,  if  found,  would  be  decisive  for  him,  might  be 
willing  1o  say  to  his  antagonist,  "give  me  that  fact  and  make  the 
rest  of  the  case  as  you  please:"  yet  a  statement  immaterial  in  point 
of  legal  effect,  which  could  well  be  risked  before  a  court,  might  ex- 
pose the  party  to  the  most  inveterate  prejudices  of  a  jury ;  and  if  the 
consequences  of  admissions  thus  made  were  to  follow  him  on  subse- 
quent occasions  into  an  inquiry  by  another  tribunal,  there  would  be 
an  end  of  agreements  to  settle  facts  by  consent.  A  rejected  offer  of 
compromise  shall  not  prejudice ;  because  it  may  have  been  proposed  at 
a  sacrifice  as  the  price  of  peace,  or  with  n  view  to  compensation  by 
concessions  on  the  adverse  part,  and  because  the  admissions  implied 
by  it  were  to  have  an  effect  limited  to  the  particular  occasion.  la 
these  respects  its  analogue  is  a  case  stated,  whose  explosion  ought 
not,  on  any  principle  of  justice,  to  do  the  parties  a  mischief  to  which 
they  had  not  consented  to  expose  themselves,  especially  when  the 
advantages  expected  from  the  cheapness  and  convenience  of  it  had 
not  been  realized.  But  it  is  conclusive  that  a  case  withdrawn  is  in 
effect  a  verdict  set  aside  or  reversed  for  error,  which  has  no  further 
operation.  And  there  is  in  this  respect  no  difference  whether  it  be 
general  or  special,  as  was  held  in  Mahoney  t;.  Ashton,  4  Har.  fy 
JW'Hen.  295 ;  nor  can  there  be  a  difference  in  principle  between  a 
verdict  and  a  case  stated  ;  for  the  legal  effect  must  be  the  same, 
whether  the  parties  undertake  to  say  the  truth  for  themselves  or  put 
themselves  on  a  jury  to  say  it  for  them. 

But  the  supposed  admissions  of  the  case  being  actually  in  evidence, 
the  testimony  of  the  counsel  who  signed  it  became  unquestionably 
competent  to  show,  not  only  that  his  signature  was  gained  by  arti- 
fice, but  that  the  actual  assent  of  his  client  was  not  had.  A  client 
is  doubtless  bound  by  the  legal  effect  of  his  attorney's  act,  whether 
specially  authorized  or  not ;  but  there  is  no  adjudged  case  to  show 
that  he  is  bound  by  an  unauthorized  concession  of  facts  which  have 
lost  all  legal  effect  by  being  thrown  open  to  the  inspection  of  a  jury. 
iv. — 2  P 
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A  mistaken  concession  of  the  client  himself  is  open  to  explanation 
by  proof  of  ignorance  or  misconception  ;  and  a  fortiori  a  mistaken 
concession  of  his  counsel  ought  to  be  so  by  proof  of  an  exclusive  re- 
liance on  misrepresentations  of  ihe  adverse  counsel.  For  defect 
of  authority  it  was  held,  in  Campbell  v.  Kent,  3  Penns.  Rep.  72,  that 
the  client  was  not  bound  even  by  the  legal  consequences  of  his  attor- 
ney's act.  But  the  principle  which  governs  the  competency  of  alle- 
gations in  a  chancery  bill  comes  still  nearer  to  the  point.  These 
operate  sometimes  as  admissions.  "  If  no  proceedings  have  been  hud 
on  the  bill,  the  allegations  which  it  contains  will  not  operate  as  evi- 
dence against  the  plaintiff,  by  way  of  admission,  unless  his  privity  be 
proved.  But  if  the  privity  of  the  plaintiff  can  be  established,  the  bill 
will  be  evidence  against  him,  though  the  facts  were  suggested  for 
the  purpose  of  discovery  upon  the  surmise  of  counsel."  Starkie's  Ev., 
part  2, p.  286.  On  this  principle  can  it  be  doubted  that  the  testimony 
of  the  counsel  was  competent  to  prove  want  of  privity  of  his  client, 
in  a  case  stated  on  which  there  had  been  no  further  proceeding  1 
Had  judgment  been  rendered  on  it,  the  facts  conceded  in  it  might, 
undoubtedly  have  been  introduced  to  affect  him  like  facts  found  in  a 
special  verdict.  But  even  had  it  not  been  withdrawn,  the  order  to 
set  it  aside  could  not  have  been  considered  as  a  proceeding  on  it,  but 
on  the  rule  to  show  cause.  The  rejected  part  of  the  testimony  ought 
to  have  been  received. 

The  exceptions  to  the  charge  are  founded  on  facts  supposed  to 
have  been  sustained  by  ihe  case  stated  as  prima  facie  evidence  of 
them;  the  law  arising  out  of  which,  as  the  same  facts  may  be  again 
before  a  jury  on  other  evidence,  it  is  necessary  to  decide.  The  facts 
appeared  thus.  The  defendants  procured  a  draft  for  the  amount  of 
the  judgment,  drawn  at  sight  by  Campbell,  a  stranger,  on  Whiting, 
another  stranger,  and  in  favour  of  Bovard,  a  defendant,  who  indorsed 
it  to  Hill,  then  the  beneficial  owner  of  the  judgment;  which  being 
accepted  but  not  paid  when  presented,  was  returned.  It  was,  how- 
ever, again  delivered  to  Hill  by  Parker,  another  defendant,  with  a 
new  acceptance;  after  which  it  was  given  np  for  the  acceptor's  pro- 
missory note  at  sixty  days,  payable  to  Hill.  The  most  important 
assertion  of  fact  in  the  case  staled  is,  that  the  note  was  taken  with- 
out the  knowledge  or  consent  of  any  one  of  the  defendants  ;  yet  in 
Hill's  receipt  to  Parker,  filed  by  the  defendants  as  a  credit  on  the 
original  judgment,  and  made  part  of  the  case,  it  is  expressly  asserted 
that  the  note  was  delivered  to  him  by  Parker.  In  this  particular  the 
truth  is,  the  case  is  inconsistent  with  itself.  Hill  subsequently  dis- 
counted the  note  with  Towne,  who  holds  it  unpaid;  and  Hill  de- 
mands the  amount  of  it  from  the  defendants,  who  incision  it  as 
absolute  payment.  Nothing  is  clearer  than  that  if  Hill  gave  up  the 
draft  against  or  without,  the  consent  of  the  defendants,  he  made 
the  note  taken  in  lieu  of  it  his  own,  and  the  jury  were  so  instructed; 
but  if  all  was  done  with  their  acquiescence,  then  other  questions  arise 
in  respect  to  Hill's  supposed  liability  to  the  consequences  of  the 
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drawer's  insolvency.  The  judge  charged  that  it  was  his  duty  not 
only  to  give  notice  of  dishonour,  which,  viewing  the  transaction  as  an 
ordinary  business  one,  it  was  said  he  had  not  done  in  time,  but  to  place 
the  defendants  in  the  situation  they  held  when  the  note  was  drawn, 
by  offering  to  give  it  up  lo  them,  or  endeavouring  to  enforce  pay- 
ment of  it  by  the  drawer,  if  he  were  not  desperately  insolvent ;  and 
that  failing  to  do  so,  he  would  be  guilty  of  negligence. 

The  correct  law  of  the  case  is  free  from  doubt  or  difficulty.  A 
note  or  bill  taken  in  satisfaction  of  a  precedent  debt,  imposes  no  fur- 
ther duty  on  the  creditor  than  to  use  reasonable  diligence  in  obtain- 
ing payment  or  acceptance  by  presenting  it  in  season,  and  giving 
notice  of  its  dishonour  to  the  debtor  from  whom  it  was  had,  if  he  be 
a  party  to  it.  Smith  v.  Wilson,  Jlndr.  187.  But  where,  as  here,  the 
debtor  is  not  a  party  to  it,  even  want  of  notice  is  immaterial  unless 
he  has  sustained  actual  loss  from  it.  Chitty  on  Bills  98.  It  would 
therefore  be  clear,  on  the  facts  stated,  that,  the  plaintiff  had  done  at 
least,  all  that  the  law  exacted  of  him.  It  was  the  business  of  the 
defendants,  having  notice,  to  pursue  the  drawer  themselves ;  the 
most  they  could  claim  of  the  plaintiff  being  the  use  of  his  name  as  a 
trustee.  That  the  note  was  in  the  hands  of  a  broker  presented  no 
obstacle  to  a  suit  by  them  in  his  name,  and  imposed  no  other  duty  on 
him  than  to  produce  it  when  called  for.  Even  had  notice  not  been 
given,  he  would  have  been  responsible  but  for  consequential  damage; 
and  in  both  these  aspects  the  direction  was  erroneous. 

If,  however,  the  plaintiff  were  liable  for  laches  at  all,  the  measure 
of  his  liability  would  seem,  from  Harvey  v.  Turner,  4  Rawle  223,  to 
be  the  nominal  and  not  the  actual  value  of  the  note.  This  question 
can  scarcely  arise  again,  as  the  turning  point  will  probably  be  the  im- 
puted agency  or  acquiescence  of  the  defendants  in  the  substitution  of 
the  note,  which  can  affect  them  at  all  only  by  showing  that  it  was 
not  received  as  payment,  but  on  account. 

To  the  direction  to  find  for  the  defendants  generally  if  laches  were 
proved,  there  was  no  exception  at  the  trial ;  and  the  error,  if  there 
were  any,  is  not  to  be  made  the  subject  of  assignment  here.  Nor,  as 
the  case  stood  before  the  jury,  was  it  destitute  of  evidence  to  disprove 
the  existence  of  a  balance.  In  the  case  stated,  the  draft  is  expressly 
said  to  have  been  for  the  amount  due,  and  that  Hill  gave  it  up  for 
Whiting's  note  for  the  money,  that  is,  for  the  money  due  on  the 
judgment.  The  existence  of  a  balance  seems  not  to  have  been  in 
contest ;  and  it  is  not  our  business  to  rejudge  the  cause  on  its  merits. 
As  it  goes  to  another  jury,  the  parties  will  have  an  opportunity  to 
inquire  into  the  fact  afresh  ;  and  the  same  remark  is  predicable  of 
the  supposed  error  in  submitting  the  question  of  extinguishment  with- 
out evidence  to  raise  it. 

In  like  manner  the  refusal  to  allow  the  plaintiff  to  suffer  a  non- 
suit, has  become  unimportant  in  the  particular  cause,  though,  as  the 
point  was  directly  made  below,  and  is  insisted  on  here,  it  is  our  busi- 
ness to  decide  it.  "  Whenever,"  says  the  statute  by  which  the  right 
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is  regulated,  "  the  jury  shall  be  ready  to  give  in  their  verdict,  the 
plaintiff  shall  not  be  called  ;  nor  shall  he  then  be  permitted  to  suffer 
a  nonsuit."  When  are  the  jury  thus  ready  1  They  are  ready,  in 
one  sense,  as  soon  as  they  are  agreed  ;  but  it  would  scarcely  be  pre- 
tended that  the  right  is  detenninable  by  a  criterion  so  uncertain,  and 
of  such  difficult  ascertainment  as  the  point  of  time  when  they  be- 
came so.  The  court  is  supposed  to  be  uninformed  of  what  is  pass- 
ing in  the  jury-room,  and  cannot  regulate  its  action  by  what  hap- 
pens there;  neither  can  it  know  that  the  jury  are  agreed  when  they 
are  on  their  way  to  the  courthouse,  or  even  when  they  have  en- 
tered the  hall  or  box,  for  juries  often  return  for  further  direction : 
and  to  inquire  by  affidavit  into  the  exact  point  of  time  when  they 
arrived  at  their,  conclusion,  would  be  replete  with  confusion.  But 
they  may  not  be  ready  even  when  they  are  agreed  ;  for  they  must 
repair  to  the  box,  be  counted,  and  signify  their  readiness.  The 
right  of  the  plaintiff,  therefore,  ceases  only  when,  in  reply  to  the 
usual  inquiry  of  the  prothonotary,  they  have  officially  announced 
their  readiness  to  the  court.  But  the  matter  is  not  governed  exclu- 
sively by  considerations  of  abstract  reason  or  convenience.  The 
point  of  time  indicated  by  the  words  of  the  statute,  "  the  plaintiff 
shall  not  be  called,"  was  that  at  which,  by  the  practice  in  force  when 
it  was  passed,  the  plaintiff  was  demandable  ;  which  was  the  instant 
before  the  verdict,  and  it  is  to  this  that  the  words  "  nor  shall  he  then 
be  permitted  to  suffer  a  nonsuit,"  have  relation  :  consequently  his 
right  is  unimpaired  till  then.  It  is,  perhaps,  not  important  when 
it  terminates;  but.it  is  highly  so  that  the  period  of  its  termination 
be  marked  by  some  definite  point  of  time,  susceptible  of  such  cer- 
tainty as  will  prevent  cavil ;  for  which  purpose,  none  is  so  practica- 
ble in  its  application  as  the  one  which  seems  to  be  indicated  by 
the  very  words  of  the  statute.  What  the  effect  of  a  nonsuit  would 
have  been  at  the  trial,  is  not  now  to  be  determined,  it  being  sufficient 
for  the  occasion  to  say  the  plaintiff  was  not  precluded  by  the  statute. 

Whether  the  court,  consisting  as  it  did  of  the  president  alone,  had 
competent  jurisdiction,  or  whether  the  interest  of  the  associate 
judges,  which  disqualified  them  from  sitting,  made  the  case  an 
exception  to  the  positive  directions  of  the  act  of  special  constitution, 
which  require  at  least  one  of  the  associate  judges  to  be  joined  with  the 
president,  is  a  difficulty  which  it  is  at  present  unnecessary  to  resolve, 
as  the  parties  will  doubtless  procure  a  private  act  to  remove  it.  If 
forced  to  dispose  of  it  by  construction,  we  would  probably  hold  the 
president  to  be  competent  in  order  to  prevent  a  failure  of  justice.  A 
construction  so  violent,  however,  could  be  justified  but  by  an  extre- 
mity which  may  not  occur,  as  the  legislature  would  doubtless  inter- 
pose ;  and  it  is  sufficient  to  refer  the  parties  to  that  body  in  I  he  first 
instance. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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M'Kellip  against  M'llhenny. 

A  defendant  having  given  the  plaintiff  a  notice  to  produce  a  paper  material 
to  the  issue,  which  he  refused  to  do,  although  in  his  possession,  may  give  parol 
evidence  of  the  contents  of  it. 

In  an  action  for  a  nuisance  in  flowing  water  back  upon  the  land  of  the  plain- 
tiff, by  means  of  a  mill-dam,  it  is  competent  for  the  defendant  to  establish  a 
parol  license,  from  a  former  owner  of  the  plaintiff's  land,  to  erect  the  dam  and 
flood  his  land. 

A  parol  license  from  the  known  agent  of  a  foreign  land  company,  to  erect  a 
mill-dam,  and  flow  the  water  back  upon  their  lands,  may  be  given  in  evidence 
in  an  action  for  a  nuisance  by  a  purchaser  from  the  company. 

A  parol  license  to  erect  a  mill-dam,  by  which  the  lands  above  will  be  covered 
with  water  when  executed,  is  binding  upon  all  subsequent  purchasers  of  the 
lands  affected :  such  license  may  be  revoked  before  its  execution,  but  after  it,  is 
irrevocable. 

In  an  action  for  a  nuisance  in  the  erection  of  a  mill-dam,  by  overflowing  the 
plaintiff's  land,  his  declarations,  or  those  of  any  former  owner  of  the  land  made 
while  he  was  the  owner,  respecting  the  defendant's  right  to  do  BO,  may  be  given 
in  evidence  by  the  defendant. 

The  acquiescense  of  all  preceding  owners  of  land,  overflowed  with  water  by 
reason  of  the  erection  of  a  mill-dam  in  the  stream  below,  is  to  be  taken  into  the 
computation,  in  order  to  raise  the  presumption  of  so  long  an  acquiescence  as 
would  bar  a  present  owner  from  a  recovery  in  an  action  for  a  nuisance. 

ERROR  to  the  common  pleas  of  Armstrong  county. 

Robert  M'llhenny  v.  Archibald  M'Kellip.  Action  on  the  case  for 
a  nuisance.  The  facts  which  gave  rise  to  the  several  points  in  this 
case  are  fully  stated  in  the  opinion  of  the  court. 

Bujfington  and  Coulter,  for  plaintiff  in  error. 
Stannard  and  White,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — M'Kellip,  the  plaintiff  in  error,  was  the  defendant 
below,  and  it  appears  from  the  evidence  that  he  and  the  plaintiff 
below  severally  owned  a  tract  or  parcel  of  land,  adjoining  to  each 
other,  lying  on  a  stream  of  water  called  Pine  Run,  which  runs  through 
both  tracts.  The  land  belonging  to  the  plaintiff  below  lies  above 
that  of  the  defendant  on  the  stream.  These  parcels  of  land  were 
purchased  originally  from  the  state  by  an  association  of  persons  known 
and  called  by  the  name  of  the  Holland  Land  Company.  The  legal 
title  for  that  part  of  the  plaintiff's  land  in  which  he  alleges  he  has 
been  injured  by  the  acts  and  conduct  of  the  defendant,  as  also  for 
the  whole  of  the  defendant's  land,  was  at  one  -time  vested  in  Paul 
Busti,  in  trust  for  the  company,  for  whom  he  acted  as  a  general 
agent,  and  was  known  for  many  years  to  exercise  unlimited  power 
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in  disposing  of  their  lands.  The  land  thus  holden  in  trust  by  Busti, 
was  conveyed  I)}7  him  to  Benjamin  B.  Cooper,  from  whom  the  plain- 
tiff and  defendant,  respectively,  as  the  defendant  offered  to  show, 
derived  their  several  rights  or  claims  to  their  respective  adjoining 
lands.  This  also  would  seem  to  be  inferable  from  the  evidence  given 
in  the  cause  ;  because  the  plaintiff  read  in  evidence  a  patent  from  the 
s'ate  to  Paul  Bnsti  for  nine  hundred  and  ninety  acres,  surveyed  on 
warrant  No.  3062,  and  a  deed  executed  by  Paul  Busti,  conveying 
the  same  to  Benjamin  B.  Cooper,  who  by  his  deed  given  in  evidence 
by  the  defendant,  conveyed  two  hundred  and  eighty-four  acres  one 
hundred  and  twenty-five  peiches  thereof  to  the  defendant;  and  who 
also,  by  articles  of  agreement  made  with  James  Brady,  as  appears 
by  the  testimony  of  David  Lawson  and  John  C.  Corbet,  Esq.,  sold 
part  of  the  residue,  adjoining  that  conveyed  to  the  defendant,  to 
James  Brady,  who  assigned  his  right  of  purchase  under  the  articles 
of  agreement  to  the  plaintiff;  by  means  whereof  he  obtained  a  con- 
veyance for  the  same  from  Benjamin  B.  Cooper,  executed  by  C.  C. 
Gaskill  his  attorney  in  fact,  who  was  also  the  attorney  in  fact  of  J. 
J.  Vanderkemp,  the  person  from  whom  the  plaintiff  got  his  title  by 
deed  of  bargain  and  sale  for  the  residue  of  his  land.  This  is  a  brief, 
but  I  believe,  a  correct  statement  of  the  facts  and  evidence  in  rela- 
tion to  the  titles  of  the  parties  to  their  respective  lands,  so  far  as  I 
have  been  able  to  collect  it  from  the  paper  book  furnished,  which 
presents  the  case  but  indistinctly. 

The  first  error  assigned  is,  that,  the  court  below  erred  in  rejecting 
the  evidence  offered  by  the  defendant  as  set  forth  in  the  various  bills 
of  exception,  amounting  to  eleven  in  number. 

As  to  the  first,  the  defendant — after  having  given  evidence  showing 
that  the  attorneys  of  the  plaintiff  had  in  their  possession  certain  arti- 
cles of  agreement  made  between  Benjamin  B.  Cooper  by  his  attor- 
ney in  fact  David  Lawson  of  the  first  part,  and  James  Brady  of  the 
second  part,  whereby  the  first,  as  it  is  alleged,  sold  to  the  latter  the 
land  in  which  the  plaintiff  complains  he  was  injured,  which  articles, 
by  indorsement  made  in  writing  on  the  back  thereof,  were  assigned 
by  Brady,  together  with  his  interest  in  the  land  thereby  agreed  to 
be  sold,  to  the  plaintiff;  and  having  shown,  likewise,  that  a  notice 
had  been  served  on  the  plaintiff  a  reasonable  time  beforehand,  to 
produce  the  articles  of  agreement  with  the  indorsement  thereon  upon 
the  trial  of  the  cause,  who  declined  to  produce  the  same — offered  to 
give  parol  evidence  of  the  execution  and  contents  thereof:  to  which 
the  plaintiff's  counsel  objected,  and  the  court  overruled  the  evidence. 
It  does  not  appear  upon  what  ground  it  was  that  the  court  rejected  this 
evidence,  nor  can  I  form  even  a  conjecture  of  it.  In  connexion  with 
the  other  evidence  offered  to  be  given  on  the  part  of  the  defendant, 
it  was  certainly  very  material  to  the  issue,  and  the  defendant  un- 
questionably showed  that  he  had  done  all  that  the  law  required  of 
him  to  entitle  him  to  give  the  secondary  evidence  offered.  It  was 
proved  distinctly  that  the  originals,  which  were  doubtless  the  best 
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evidence  of  what  they  were,  were  in  the  hands  of  the  plaintiff's 
counsel  at  a  former  trial  of  the  cause,  and  being  writings  which  be- 
longed to  the  plaintiff  as  part  of  the  muniments  of  his  tide  to  his 
land,  the  conclusion  clearly  was  that  he  could  have  produced  them 
if  he  had  pleased  ;  so  that  there  was  no  ground  for  rejecting  the  evi- 
dence offered,  because  the  best  evidence  of  I  he  matters  proposed  to 
be  proved  was  not  produced.  Nor  can  it  well  be,»I  think,  that  the 
court  rejected  the  evidence  offered  because  (he  leiter  of  attorney  au- 
thorizing David  Lavvson  to  execute  the  articles  of  agreement  on  be- 
half of  Benjamin  B.  Cooper,  was  not  produced  and  proved  ;  because 
that  was  offered  to  be  done  afterwards  and  rejected  by  the  court, 
which  gave  rise  to  (he  third  bill  of  exception*.  Being  able,  then,  to 
perceive  no  good  reason  why  the  evidence  in  this  exception  was 
overruled  by  the  court,  we  think  that  they  erred  in  doing  so. 

The  second  bill  of  exception  was  to  the  opinion  of  the  court  in  re- 
jecting a  letter  of  attorney  from  Paul  Busti  to  Daniel  Lawson,  dated 
the  19th  of  August  1811.  If  this  were  the  only  error  assigned  in 
the  case,  I  am  riot  satisfied  that  the  judgment  of  the  court  below 
ought  to  be  reversed  on  account  of  it,  for  I  am  not  able  to  discover 
clearly  that  it  could  have  had  any  material  bearing  on  the  cause: 
still,  as  Paul  Busti  appears  to  have  been  invested  with  the  legal  title 
lo  the  land  of  boih  parties,  and  was  known  to  exercise  all  the  power 
over  the  lands  of  the  Holland  Company  that  ownership  itself  could 
give,  at  the  date  of  this  letter  of  attorney;  it  might  have  had  a  very 
important  bearing  on  the  cause,  if  Lawson  had  under  it  given  to  the 
defendant  leave  to  build  his  mill-dam  originally  in  the  manner  he 
did.  This,  however,  does  not  appear  from  the  paper  book  to  have 
been  the  purpose  for  which  it  was  offered;  nor  does  it  appear  dis- 
tinctly for  what  end  it  was  proposed  to  be  read  in  evidence;  and 
therefore  we  cannot  say  there  was  error  in  rejecting  it. 

The  third  bill  of  exception  was  to  the  opinion  of  the  court  in  re- 
jecting the  letter  of  attorney  of  Benjamin  B.  Cooper  to  David  Law- 
son.  If  (he  execution  of  this  letter  of  attorney  was  either  offered  |o 
be  proved  by  the  defendant's  counsel,  or  admitted  by  the  plaintiff  or 
his  counsel,  the  court  below  ought  to  have  admitted  it  to  be  read  in 
evidence;  because  it  would  have  shown  David  Lawson's  authority 
as  the  attorney  in  fact  of  Benjamin  B.  Cooper,  for  encouraging  the 
defendant  to  go  on  and  expend  money  in  improving  and  maintain- 
ing his  mill  and  dam. 

The  fourth  bill  of  exception  was  for  rejecting  the  defendant's  offer 
to  prove  by  David  Lawson  that  he  never  had  any  other  power  of 
attorney  emanating  from  the  Holland  Land  Company  than  the  one 
from  Paul  Busti.  Not  being  able  to  perceive  the  relevancy  of  this 
evidence  to  the  issue,  we  cannot  say  that  the  court  erred  in  reject- 
ing it. 

The  fifth  bill  of  exception  is  to  the  rejection  of  the  defendant's  offer 
to  prove  by  David  Lawson  that  he,  as  the  attorney  in  fact  of  Benjamin 
B.  Cooper,  wilhin  a  year  after  the  date  of  the  deed  from  Paul  Busti  to 
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Cooper,  granted  to  the  defendant  the  privilege  of  continuing  and 
keeping  up  a  dam  in  the  place  where  it  then  was;  that  Cooper 
had  a  number  of  tracts  of  land  in  the  same  neighbourhood,  and  that 
the  act  of  L'.uvson  in  thus  granting  this  privilege  to  the  defendant 
was  approved  of  by  Cooper  himself  afterwards  ;  and  that  M'llhenny, 
the  plaintiff,  was  informed  of  it  and  assented  to  it  also.  This  evi- 
dence, in  connexion  with  the  other  testimony  offered  by  the  defend- 
ant and  rejected  by  the  court,  some  of  which  would  have  tended  to 
have  shown  that  the  privilege  of  building  the  dam  was  granted  ver- 
bally to  the  defendant  before  he  erected  or  constructed  it,  was  ad- 
missible under  the  peculiar  circumstances  of  the  case,  in  order  to  show 
a  confirmation  of  the  original  grant,  and  that  all  concerned  were 
perfectly  satisfied  at  one  time,  when  perhaps  the  mill  was  a  great 
advantage  to  them  but  an  injury  to  the  defendant  on  account  of  the 
expense  attending  it  exceeding  the  profits  thereof,  that  he  should 
have  for  the  use  of  it  the  privilege  of  erecting  his  dam  as  he  has 
done,  and  overflowing  the  land  granted  afterwards  to  the  plaintiff 
without  exception,  through  mistake  or  perhaps  something  worse. 
Besides,  the  circumstances  of  Benjamin  B.  Cooper  having  other  lands 
in  the  vicinity  of  the  mill  which  he  wanted  to  sell,  and  the  country 
being  then  but  sparsely  settled  and  the  most  of  the  land  in  it  wild 
and  unimproved,  were  strong  reasons,  as  well  as  pressing  considera- 
tions, why  he  should  have  been  not  only  willing  to  grant  such  a 
privilege,  but  most  anxious  that  the  mill  should  be  maintained  and 
continued  ;  because  it  tended  to  enhance  the  value  of  his  other  lands, 
as  well  as  to  render  them  more  saleable.  It  has  been  truly  said  that 
he  who  first  builds  a  grist  mill  in  a  new  country,  when  it  is  first  about 
to  be  settled,  is  regarded  as  a  public  benefactor ;  because  it  is  almost 
universally  attended  with  an  expense  and  trouble  to  the  owner,  ex- 
ceeding the  immediate  profit  of  it  so  far,  that  it  would  never  be  un- 
dertaken or  endured,  were  it  not  for  the  distant  prospect  that  presents 
itself  of  the  party's  receiving  remuneration  after  the  country  around 
shall  have  been  settled  and  improved.  But  if  he  is  to  be  deprived  of 
the  use  of  his  mill  as  soon  as  that  comes  to  be  the  case,  by  revoking 
the  privilege  conceded  to  him  to  induce  him  to  erect  it  and  to  incur 
the  expense  afterwards  for  a  series  of  years  of  keeping  it  in  good  order 
and  repair,  it  is  evident  that  great  injustice  might  be  done  to  him. 
We  therefore  think  the  evidence  ought  to  have  been  received. 

The  sixth  bill  of  exception  is  to  the  opinion  of  the  court  in  refus- 
ing to  permit  the  defendant  to  prove  that  Hiram  Jan  Huidekoper, 
was  the  known,  notorious  and  acknowledged  agent  of  the  Holland 
Land  Company,  and  especially  for  the  land  on  which  the  plaintiff 
alleged  the  nuisance  was  created  ;  and  that  as  such  he  granted  to 
the  defendant  the  privilege  of  erecting  the  dam  and  flowing  back 
the  water  in  the  manner  he  has  done,  and  that  the  grant  was  made 
by  Huidekoper  in  the  year  1812  or  1813,  before  the  defendant  built 
his  dam  or  mill ;  and  as  a  further  inducement  to  the  defendant  to 
erect  his  mill,  that  Huidekoper  proposed  and  promised  to  release 
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three  years  interest  on  the  purchase  money  of  the  defendant's  land, 
which  was  accordingly  done  afterwards,  on  the  10th  of  April  1819, 
by  the  agent  of  Benjamin  B.  Cooper,  who  had  become  the  assignee 
of  the  Holland  Land  Company,  and  then  made  a  title  to  the  defend- 
ant for  his  land.  It  is  very  obvious  that  this  evidence,  hod  it  been 
received,  might  have  had  a  very  important  bearing  on  the  cause, 
and  have  turned  the  scale  at  once  with  the  jury  in  favour  of  the  de- 
fendant. But  why  was  it  not  receivable]  Is  it  because  it  was  an 
exercise  of  authority  and  dominion  over  land,  disposing  of,  as  it  were, 
an  interest  in  it,  and  therefore  not  admissible,  unless  such  authority, 
as  well,  as  the  act  in  pursuance  of  it,  were  shown  to  be  in  writing, 
according  to  the  statute  against  frauds  and  perjuries,  which  requires 
that  the  creation  or  transfer  of  an  interest  in  land,  excepting  a  lease 
for  a  term  not  exceeding  three  years  from  the  making  thereof,  shall 
be  in  writing  and  signed  by  the  party  creating  or  making  the  same, 
or  his  agent  thereunto  lawfully  authorized  by  writing  "?  Owing  to 
the  peculiar  situation  of  the  Holland  Land  Company,  who  were  all 
foreigners,  residing  abroad  in  a  foreign  country,  and  who  could  not, 
therefore,  act  or  do  any  thing  in  regard  to  their  lands  excepting  by 
their  agents,  it  would  seem  that  to  have  shown  by  parol  evidence, 
that  Mr  Huidekoper  had  acted  as  their  agent  in  taking  care  of  their 
lands  and  disposing  of  them  to  the  best  advantage  for  the  owners, 
and  that  titles  had  been  made  to  the  purchasers  thereof  in  con- 
formity to  the  agreements  made  and  entered  into  by  him  for  that 
purpose,  in  short  that  he  had  acted  as  their  agent,  both  before  and 
after  the  time  when  the  license  was  alleged  to  have  been  given  by 
him  to  the  defendant  to  erect  his  dam,  in  superintending  and  dis- 
posing of  their  lands  as  he  pleased  and  thought  best  for  the  interest 
of  the  company,  and  had  been  recognized  and  considered  as  such 
during  that  time,  without  any  question  having  ever  been  made  of 
his  authority  by  the  company,  but  on  the  contrary,  his  acts  and 
agreements  done  and  made  on  their  behalf,  approved  and  fulfilled, 
would  have  been  sufficient  to  authorize  the  jury  in  drawing  the 
conclusion,  that  his  authority  for  whatever  he  did  as  agent  of  the 
company,  in  disposing  of  their  lands  or  granting  any  interest  or  pri- 
vilege therein  or  out  of  the  same,  was  such  at  least  as  the  law  re- 
quired, in  order  to  render  his  acts,  in  this  respect,  effectual  and  bind- 
ing upon  the  company.  Rex  v.  Bigg,  3  P.  Wms  427  ;  Neal  v. 
Erving,  1  Esp.  JV.  P.  C.  61. 

And  as  to  ihe  second  question  involved  in  this  exception,  whether 
the  license,  being  merely  oral,  was  good  and  available  or  not,  it.  was 
laid  down  by  Houghton,  justice,  in  Webb  v.  Pater  Nosier,  Palm.  74, 
S.  C.,  2  Roll.  Rep.  143,  152;  Popli.  151,  lhat  such  license,  as  long 
as  it  remains  unexecuted,  is  countermandable,  but  otherwise  when 
executed  ;  it  becomes  binding  then  on  the  parly  granting  it.  And 
this  doctrine  is  fully  sustained  and  confirmed  by  the  case  of  Winter 
v.  Brockwell,  8  East  309,  310,  where  a  parol  license  to  erect  a  sky- 
light over  the  defendant's  area,  which  impeded  the  light  and  air 
iv. — 2  Q 
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from  coming  to  the  plaintiff's  dwellinghouse  through  a  window,  was 
determined  not  to  be  revocable  at  pleasure,  after  it  had  been  exe- 
cuted at  the  defendant's  expense  ;  and  the  action,  which  was  for  a 
private  nuisance,  in  stopping  the  light  and  air,  £c.,  and  communicat- 
ing a  stench  from  the  defendant's  premises  to  the  plaintiff's  house, 
by  means  of  the  skylight,  was  held,  therefore,  not  to  lie.  The  same 
principle  is  also  recognized  and  was  adopted  by  this  court  in  Strick- 
ler  v.  Todd,  10  Serg.  fy  Rawh  74.  And  again,  in  Rerick  v.  Kern, 
14  Serg.  fy  Rawh  267,  it  was  held,  that  a  parol  license  given  with- 
out consideration  to  use  the  water  of  a  stream  for  a  saw-mill,  in  con- 
sequence of  which  the  grantee  went  to  the  expense  of  erecting  a 
mill,  c*ould  not  be  revoked  by  the  grantor  at  his  pleasure  ;  and  (hat 
by  diverting  the  water  contrary  to  his  agreement,  to  (he  injury  of 
the  grantee,  he  made  himself  liable  to  pay  damages  in  an  action  at 
the  suit  of  the  latter.  And  these  cases  are  likewise  a  sufficient 
answer  to  the  objection,  that  the  privilege  claimed  to  have  been 
granted  here  was  either  an  incorporeal  right,  and  if  so,  ought  there- 
fore to  have  been  gran-led  by  deed  ;  or  if  not,  that  it  was  an  interest 
in  the  land  and  ought  therefore  to  have  been  granted  at  least  by  a 
writing  signed,  according  to  the  statute  of  frauds,  by  the  party  grant- 
ing it,  or  his  agent  authorized  by  writing  so  to  do.  For  these  cases 
show  that  wherever  a  party  has  induced  another  upon  the  faith  of 
his  promise,  though  verbal,  to  expend  his  money  or  labour,  for 
which  he  can  only  be  remunerated  by  the  enjoyment  of  the  thing 
so  promised,  equity  will  compel  the  promissor  to  give  such  deed  or 
writing  as  shall  be  requisite  to  secure  the  promissee  in  the  perfect  en- 
joyment of  what  was  promised.  But  here,  where  we  have  no  court 
of  chancery  to  resort  to  in  order  to  compel  such  a  thing  to  be  done, 
it  will  be  considered  in  our  courts  of  law  as  actually  done,  and  the 
grantee  or  promissee  protected  in  the  enjoyment  of  the  thing  promised 
accordingly.  But  it  may  be  questionable  whether  the  license  claimed 
here  falls  within  the  statute  of  frauds ;  for  in  Wood  v.  Lake,  Bayer's 
Rep.  3,  where  the  plaintiff  had  made  a  parol  agreement  with  the 
defendant,  that  he  should  have  the  liberty  of  stacking  coals  upon  a 
part  of  a  close  belong  to  the  defendant,  for  a  term  of  seven  years,  and 
that  during  the  term  he  should  have  the  sole  use  of  that  part  of  the 
close  upon  which  he  was  to  have  the  liberty  of  stacking  coals  ;  in 
pursuance  whereof,  the  plaintiff  had  enjoyed  the  liberty  of  stacking 
coals  three  years  of  the  seven,  when  the  defendant  locked  the  gate 
of  the  close  and  prevented  him  from  longer  stacking  coals  according 
to  the  agreement,  it  was  held  that  the  agreement  was  good  and  not 
within  the  statute,  because  it  was  only  for  an  easement  and  not  for 
an  interest  in  the  land.  Now  I  am  inclined  to  think,  that  whether 
the  agreement  be  for  a  privilege  to  cover  the  land  of  another  with 
coal  or  with  water,  can  make  no  material  difference  so  as  to  bring 
the  one  within  the  statute  more  than  the  other.  The  testimony,  we 
think,  ought  to  have  been  received,  and  the  court  erred  in  reject- 
ing it. 
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In  regard  to  the  seventh  excepiion  which  was  taken  to  the  opin- 
ion of  ihe  court,  in  rejecting  the  deposition  of  Lawrence  Bowman, 
on  account  of  the  subject,  matter  of  it  as  it.  is  said,  we  can  give  no 
opinion,  because  the  contents  of  the  deposition  have  not  been  plaqed 
on  our  paper  books  so  that  we  may  know  what  they  are. 

The  eighth  and  ninth  bills  of  exception  present  the  same  ques- 
tion, and  one  which,  among  others,  seems  to  have  been  decided  in 
the  case  of  Strickler  v.  Todd,  10  Serg.  fy  Rawle  73,  74.  There  it 
was  ruled  that  the  declarations  and  admissions  of  those  under  whom 
the  defendant  claimed  title  to  his  land,  made  while  they  respectively 
were  the  owners  of  the  land  through  which  the  stream  of  water  ran 
that  the  defendant  claimed  to  have  the  privilege  of  using  for  his  mill 
without  any  diminution  or  obstruction  in  the  course  thereof  by  the 
plaintiff  within  the  boundaries  of  his  land,  tending  to  show  that  the 
privilege  had  been  granted,  were  admissible.  Why  then  were  not 
the  declarations  and  admissions  of  M'llhenny  the  plaintiff,  that 
M'Kellip  the  defendant  had  the  grant  of  a  right  and  privilege  to 
erect  his  dam  and  to  cause  the  water  to  overflow  the  plaintiff's  land, 
as  he  has  done,  admissible  to  establish  the  defendant's  right  to  do 
so1?  Most  clearly  they  were,  because,  if  true,  of  which  the  jury  and 
not  the  court  were  to  judge,  they  went  to  prove  that  the  defendant 
had  a  license  or  right  granted  to  him,  at  least  by  word  of  mouth,  if 
not  by  deed  or  writing,  either  of  which,  when  executed,  has  been 
shown  to  be  sufficient  not  only  to  justify  him  in  erecting  his  dam 
for  the  use  of  his  mill  as  he  did,  but  to  entitle  him  to  the  full  benefit 
and  enjoyment  of  it  afterwards.  The  testimony  of  Corbet  is  also  to 
this  effect,  but  seems  to  have  been  admitted  without  objection,  other- 
wise, it  is  probable,  it  would  have  been'  rejected  upon  the  same 
ground  with  that  mentioned  in  this  bill  of, exception.  The  court  in 
their  charge  to  the  jury  notice  the  testimony  given  by  Corbet  on 
this  point,  and  in  order,  as  it  appears  to  me,  to  repel  the  naiural 
effect  of  it,  have  given  rather  a  si  range  turn  .to  it,  by  saying  that 
"  the  plaintiff  may  have  been  led  to  believe  in  such  gift  or  license  by 
the  allegations  of  the  defendant  or  other  persons."  Now  it  does  not 
appear  from  the  evidence  that  ihe  plaintiff  ever  pretended  that  he 
had  gotten  his  information  or  knowledge  of  the  grant  of  the  privilege 
to  the  defendant  from  such  a  source  ;  and  why  the  court  should  have 
suggested  it  to  the  jury,  without  any  thing  to  warrant  it,  I  cannot 
imagine:  but  I  can  readily  perceive  that  it  might  have  prevented 
the  evidence  from  producing  the  effect  upon  the  minds  of  the  jury 
which  it  ought  to  have  done,  if  they  believed  that  such  declarations 
and  admissions  had  been  made  by  the  plaintiff'. 

We  are  also  of  opinion  that  the  testimony  mentioned  in  the  tenth 
and  eleven!  It  bills  of  except  ion  was  admissible,  and  that  the  court  erred 
in  rejecting  it.  It  is  of  a  character  similar  to  that  set  forth  in  the 
eighth  and  ninth  bills  of  exception  ;  not  only  tending  to  prove,  by 
the  declarations  and  admissions  of  the  plaintiff,  the  grant  of  the  privi- 
lege to  the  defendant,  but  going  to  prove  a  formal  agreement  made 
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between  the  plaintiff  and  the  defendant,  for  carrying  into  effect  an 
arrangement  by  which  the  latter  was  to  have  his  right  to  the 
privilege  perfected,  by  an  exception  or  clause  to  be  introduced  into 
the  deed  of  conveyance  which  the  plaintiff  was  to  receive  in  con- 
summation of  the  purchase  of  his  land,  showing  that  such  privilege 
had  been  granted  to  t  he  defendant,  who  was  to  have  the  full  enjoyment 
of  it  by  himself,  his  heirs  and  assigns  for  ever.  If  such  an  agreement 
were  imide  and  founded  upon  the  consideration  alleged,  it  is  a  breach 
of  every  principle  of  good  faiih  on  ihe  part  of  the  plaintiff  now  to 
attempt  to  maintain  this  action  in  violation  of  his  agreement. 

The  second  error  assigned  is,  that  the  court,  erred  in  charging  the 
jury  "that  the  presumption  only  commenced  from  the  time  the 
plaintiff  look  possession,  to  wit  fifteen  or  sixteen  years  before  the  suit 
brought."  The  words  of  the  charge  here  alluded  10  are:  "it  appears 
also  that  the  plaintiff  entered  on  his  place  two  or  three  years  after 
(meaning  after  defendant  built  his  dam,  in  1814),  that  is  to  say, 
fifteen  or  sixteen  years  before  the  suit,  and  to  that  extent,  he  may 
be  considered  to  have  acquiesced  in  the  right  of  the  defendant  to  the 
privilege  he  claims  to  overflowing  the  land  of  the  plaintiff  by  the 
dam  in  question."  Now  if  the  court  meant  to  convey  to  the  jury 
the  idea  that  the  acquiescence  of  those  o£  whom  the  plaintiff  bought 
the  land,  before  he  purchased,  in  the  defendant's  building  his  dam 
and  using  the  water  of  the  stream  as  he  did,  was  not  to  be  regarded 
as  having  any  effect  upon  the  plaintiff;  or,  in  other  words,  that  the 
plaintiff's  own  personal  acquiescence,  after  he  acquired  an  interest  in 
the  land,  could  alone  bind  him,  they  were  wrong  :  because  if  the 
owners  of  the  plaintiff's  land,  at  the  time  the  defendant  built  his 
dam  acquiesced  in  his  doing  so,  and  continued  their  acquiescence 
as  long  as  they  remained  the  owners  of  it,  the  plaintiff  ought  to  be 
considered  as  buying  the  land  subject  to  such  acquiescence  ;  and  if 
it  were  to  be  continued  for  the  space  of  twenty  years,  it  would  give 
to  the  defendant  the  same  right  to  continue  in  the  enjoyment  of  his 
dam  as  he  had  constructed  it,  that  it  would  have  done  had  the 
plaintiff  been  the  owner  of  the  land  during  the  whole  period.  The 
occupation  and  enjoyment  of  such  a  privilege  as  that  claimed  by  the 
defendant,  acquiesced  in  for  the  space  of  twenty  years,  by  the  diffe- 
rent succeeding  owners  of  the  land  out  of  which  the  privilege  is 
claimed,  though  there  should  be  twenty  of  them  in  number,  and  no 
one  of  them  had  been  owner  of  the  land  more  than  one  year,  will 
raise  a  presumption  in  favour  of  the  right  to  enjoy  it,  just  as  strong 
and  conclusive  as  if  but  one  of  them  had  been  the  owner  of  the  land 
during  the  whole  of  the  twenty  years. 

We  do  not  think  that  the  third  error  assigned  is  sustained  :  nor 
can  we  say  that  the  fourth  is.  They  rather  relate  to  the  opinion  of 
the  court  in  regard  to  the  effect  and  the  weight  of  the  evidence  as  it 
tended  to  prove  one  state  of  things  or  the  other ;  but  still  the  court 
seem  to  have  left  the  facts  to  be  determined  by  the  jury  as  they 
should  weigh  the  evidence. 
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In  regard  to  the  fifth  error  assigned,  it  is  conceived  that,  from  what 
has  been  laid  down  as  the  law  applicable  to  the  facts  offered  to  be 
proved  by  the  defendant  and  the  nature  of  the  evidence  by  which 
he  proposed  to  do  so,  that  it  is  unnecessary  to  examine  particularly 
thai  part  of  the  charge  of  the  court  to  which  this  error  has  a  refe- 
rence ;  because  it  is  apparent  from  I  he  tenor  of  (he  charge  that  this 
part  of  it  was  given  from  a  conviction  on  the  part  of  the  court  that 
all  the  evidence  which  the  defendant  proposed  to  give,  together  with 
what,  he  had  given,  was  not  sufficient  in  law  to  sustain  his  defence 
against  the  plaintiff's  claim.  But  viewing  the  evidence  offered  by 
the  defendant  and  rejected  by  the  court  as  admissible,  and  if  bel-ieved 
by  the  jury  as  fully  sufficient  in  law  to  establish  a  good  defence  for 
him,  it  is  apprehended  that  the  charge  of  the  court  to  the  jury  upon 
a  subsequent  trial  of  the  cause,  will  be  such  as  the  defendant  will 
have  no  reason  to  complain  of. 

Judgment  reversed,  and  a  venire  denovo  a  warded. 


M'Cabe  against  The  United  States. 

A  writ  of  scire  facias  to  revive  a  judgment  against  three  defendants,  one  of 
whom  was  dead  when  the  writ  is  sued,  cannot  be  sustained,  but  upon  a  plea  in 
abatement  the  writ  will  be  quashed. 

A  judgment  for  the  plaintiff  upon  a  plea  in  abatement  that  one  of  the  defend- 
ants was  dead  when  the  writ  issued,  is  quod  respondeas  ouster.  A  judgment 
in  chief,  is  erroneous. 

ERROR  to  the  common  pleas  of  Jlllcghany  county. 

The  United  States  r.  James  M'Cabe,  William  M'Cabe  and  Joseph 
M'Cabe.  Scire  facias  to  revive  judgment.  The  defendant  pleaded 
in  abatement,  (hat  William  M'Cube  was  dead  when  the  writ  issued. 
The  plaintiff  demurred,  on  the  ground  that  he  was  entitled  to  judg- 
ment against  the  survivors;  the  defendant  joined  in  the  demurrer, 
and  the  court  rendered  a  general  judgment  for  the  plaintiff. 

M'Candless,  for  plaintiff  in  error,  cited,  2  Black.  Rep.  1227 ;  Co. 
Lilt.  290,  b  ;  Gonnigal  v.  Smiih  et  al.,  6  Johns.  106  ;  2  Wils.  251  ; 
Yelv.  209 ;  2  Tidd  1171 ;  1  Lord  Raym.  26  ;  2  Bac.  Mr.  725;  2  Lord 
Raym.  808  ;  Ibid.  1050  ;  3  Salk.  319. 

Patton,  for  defendant  in  error,  cited,  1  Salk.  319  ;  6  Bac.  Mr.  117, 
121,  126;  1  Bac.  Mr.  11,  15. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  plea  that  the  plaintiff  is  dead  and  that  there  was 
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no  such  person  in  being  when  the  bill  was  exhibited,  is  a  good  plea, 
and  on  such  a  plea  the  defendant  prays  judgment  of  the  said  bill, 
and  I  hat  the  same  may  be  quashed.  1  Went.  Pleadings  49.  It.  is 
also  a  good  plea  that  there  never  was  one  of  the  plaintiffs  in  rerum 
natura,  or  that  there  never  was  such  a  one  in  rerum  natura  as  A,  who 
is  named  another  defendant.  It  is  the  same  if  the  plaintiff  died  be- 
fore the  original  purchased,  or  that  one  of  ihe  defendants  died  before 
the  original  purchased.  And  the  death  of  one  of  (he  defendants,  be- 
fore original  purchased,  abates  the  whole  writ,  and  the  reason  given 
is  because  the  writ  was  always  false.  1  Comyn.  Dig-,  tit,  Abatement) 
60  ;  Rowan  v.  Woodward,  2  Marsh.  140.  But  it  is  said  that,  this  is 
a  scire  facias,  and  not  an  original  writ,  and  that  a  scire  facias  must 
recite  the  judgment;  and  this  is  true  ;  but  at  the  same  time,  the  scire 
facias  must  notice  the  death  of  the  party,  and  make  the  personal 
representatives  of  the  deceased  defendant  parties  to  the  suit.  In 
TidcPs  Practical  Forms  332,  a  precedent  may  be  found  for  such  a 
writ,  which,  with  the  variation  above  indicated,  may  be  safely  fol- 
lowed in  this  state.  The  scire  facias  states  the  judgment,  and  recites, 
that  although  judgment  was  thereupon  given,  yet  execution  of  the 
debt  and  damages  still  remains  to  be  made,  &c.,  and  that  the  said, 
&c.  is  dead.  The  writ  then  commands  the  sheriff,  &c.  to  make 
known,  &c.  to  the  heirs  and  terre  tenants,  and  also  to  E  F,  the  surviv- 
ing defendant.  This  precedent  conforms  to  the  English  and  New 
York  practice,  but  in  Pennsylvania  the  notice  is  given  to  the  execu- 
tors or  administrators  of  the  deceased,  who  represent  the  heirs. 

Although  this  case  does  not  absolutely  require  any  expression  of 
opinion  on  the  point,  yet  we  think  it  expedient  to  notice  another 
error  in  the  judgment  rendered  by  the  court.  For  supposing  (as  the 
court  of  common  pleas  must  have  done)  that  the  death  of  one  of 
the  defendants  did  not  abate  the  suit,  yet  I  cannot  understand  on 
what  principle  the  court  entered  judgment  in  chief  for  the  plaintiff; 
for  it  is  clear  that  the  judgment  must,  in  such  a  case,  be  respondeas 
ouster.  Thus  in  an  anonymous  case  reported  in  1  Wils.  Rep.  302, 
the  defendant  pleads  in  abatement  that  there  is  no  such  person  as 
the  plaintiff  in  rerum  natura;  the  plaintiff  replies  that  there  is,  viz.  at 
Westminster;  defendant  demurs;  plaintiff  joins  in  the  demurrer, 
and  prays  judgment  and  his  damages,  which  being  in  chief,  the 
court  say  is  wrong,  for  it  ought  to  be  that  he  may  answer  over. 
Per  Curium  :  let  it  stand  over  with  leave  to  the  plaintiff  to  move  to 
amend,  on  payment  of  costs.  Carth.  137.  And  the  judgment  of 
respondeas  ouster  is  necessary  to  give  the  defendant  an  opportunity  to 
make  defence,  if  any  he  has ;  for  although  his  plea  of  abatement 
(unless  false  in  fact)  may  be  overruled,  yet  he  is  permitted  to  show 
that  he  has  paid  the  debt  in  whole  or  in  part. 

Judgment  reversed,  and  judgment  rendered  for  the  defendant  that 
the  writ  be  ouashed. 
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De  France  against  Strieker. 

The  administrator  of  a  deceased  soldier  of  the  Pennsylvania  line  might  draw 
a  tract  of  donation  land,  and  might  receive  a  patent  for  the  same  ;  and  the  title 
would  enure  to  the  benefit  of  the  persons  legally  entitled. 

A  certified  extract  from  the  general  draft  of  donation  land,  showing  a  parti- 
cular tract  for  which  a  patent  had  issued,  may  be  received  in  evidence. 

ERROR  to  the  common  pleas  of  Mercer  county. 

This  was  an  action  of  ejectment  by  Jacob  Strieker  againsl  Robert 
De  France  and  oilier?,  for  lot  No.  96  in  the  fifth  donation  district, 
containing  five  hundred  acres.  Hawkins  Boon  was  a  soldier  of  the 
Pennsylvania  line  and  died  in  the  service,  and  letters  of  administra- 
tion issued  upon  his  estate  to  Robert  Mai  tin.  The  defendant  offered  in 
evidence  a  certified  extract  from  the  general  draft  of  the  fifth  dona- 
tion district,  being  the  survey  of  the  land  in  dispute,  in  order  to  show 
that  it  had  been  drawn  by  Robert  Martin,  administrator  of  Hawkins 
Boon,  and  that  a  patent  issued  to  him  for  the  land.  The  evidence 
was  objected  to  and  the  objection  overruled,  and  the  defendant  ex- 
cepted.  The  defence  was  that  the  obtaining  the  patent  by  the 
administrator  was  a  fraud  upon  the  law;  that  the  act  of  1783, 
which  authorized  an  administrator  to  make  application  for  and  draw 
the  donation  land  of  deceased  soldiers,  was  repealed  by  the  act  of 
1785,  and  unless  the  tract  was  drawn  by  the  widow  or  by  her  order, 
the  patent  was  a  nullity,  and  the  tract  remains  open  for  settlement. 
The  court  (Bredin,  President)  was  of  a  different  opinion,  and  in- 
structed the  jury  that  the  plaintiff,  who  claimed  under  the  title  thus 
drawn,  was  entitled  to  recover.  The  defendant  excepted. 

Banks  and  Pearson,  for  plaintiff  in  error. 
Tale,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Captain  Hawkins  Boon  was  killed  in  1779,  I  be- 
lieve, in  an  attempt  to  relieve  Fort  Freeling,  then  beleaguered  by 
the  British  and  Indians  under  colonel  Butler  and  Brandt,  a  few 
days  before  the  battle  of  Wyoming.  Boon  left  a  widow,  but  no 
children.  His  widow  afterwards  married  a  man  by  the  name  of 
Fortenbaugh.  Robert  Martin,  Esq.,  of  Northumberland,  adminis- 
tered on  the  estate  of  Boon,  and,  it  seems,  drew  for  his  widow  and 
heirs  a  tract  of  donation  land,  No.  9G,  five  hundred  acres,  which  is 
the  subject  of  the  present  suit.  rt. 

1  shall  not  insert  in  this  opinion  the  resolutions,  nor  all  the  acts  of 
assembly,  respecting  the  lands  given  to  the  officers  and  soldiers  who 
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Even  in  the  case  of  an  ordinary  tract  of  land,  the  patent  for  which 
is  recorded  at  length,  and  a  copy  of  which  patent  is  given  in  evi- 
dence, there  are  cases  in  which  the  possession  of  the  original  patent 
by  another  party  may  be  of  great  avail  in  trying  some  questions  as 
to  the  right  of  different  claimants  to  land  :  as  in  case  of  a  lost  deed, 
(he  possession  of  the  original  patent  delivered  when  the  deed  was 
delivered,  may  make  a  material  link  in  the  evidence  to  supply  the 
lost  deed,  and  perhaps  in  some  other  cases;  but  in  general,  in  a  con- 
test with  a  parly  not  claiming  under  the  patent,  an  official  copy  is 
as  good  as  the  original. 

It  is  a  singular  matter  that  in  the  trial  of  this  cause,  the  death  of 
Boon,  leaving  no  children,  but  a  widow,  and  that  she  afterwards 
married  Fortenbaugh,  were  all  proved  by  a  witness  of  the  defendant, 
as  well  as  by  the  plaintiff's  testimony,  but  defendant's  witness  also 
swore  that  about  1821  she  denied  that  she  knew  of  Martin's  draw- 
ing this  tract  and  taking  a  patent  for  it.  All  this  may  be  true,  and 
yet,  when  she  did  know  it,  she  may  claim  the  tract  and  sell  it ;  she 
could  ratify  the  act  if  it  needed  ratification.  But  that  was  hardly 
necessary ;  the  administrator  could  draw  and  take  the  patent :  he 
look  it  in  trust,  and  she  was  the  cestui  que  trust.  The  land  was 
hers,  and  her  sale  passed  the  title. 

Judgment  affirmed. 


Bratton  against  Seymour. 

If  a  justice  of  the  peace  mistake  the  name  of  a  firm  in  the  style  of  a  suit,  the 
court  of  common  pleas  upon  an  appeal  may  amend  it. 

An  initial  letter  interposed  betwixt  the  Christian  and  surname  is  no  part  of 
either. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Appeal  from  a  justice.  This  suit  was  originated  by  the  justice  in 
the  name  of  J.  &  T.  J.  Seymour  against  James  Bratton,  and  when 
the  same  came  into  the  common  pleas,  on  motion  of  the  plaintiffs  it 
was  amended  so  as  to  be  S.  &  T.  J.  Seymour.  To  which  the  de- 
fendant objected,  and  took  an  exception. 

Burke,  for  plaintiff  in  error,  cited,  Lyon  v.  Chalker,  2  Watts  14; 
Wilson  v.  Wallace,  8  Serg.  fy  Rawle  53  ;  Stehley  v.  Harp,  5  Serg. 
<$•  Rawle  544  ;  Christmas  v.  Thompson,  3  Serg.  fy  Rawle  134  ;  New- 
lin  v.  Palmer,  11  Serg.  <$•  Rawle  98. 

Watson,  contra,  cited,  Fitzsimons  v.  Salomon,  2  Binn.  439  ;  Cald- 
well  v.  Thompson,  1  Rawle  370;  Graham  v.  Vandalore,  2  Watts  131. 
iv. — 2  R 
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PER  CURIAM. — An  initial  letter  interposed  betwixt  the  Christian 
and  surname  is  no  part  of  either.  Franklin  v.  Talmadge,  5  Johns. 
84.  It  is  evidently  no  part  of  the  surname,  for  it  is  supposed  to  be 
the  exponent  of  an  appellative  received  in  baptism  ;  and  it  is  no  part 
of  the  Christian  name,  for  no  person  can  have  more  than  one  Chris- 
tian name.  Rex  v.  Newman,  1  Lord  Raym.  562.  Two  or  more 
Christian  names  may  undoubtedly  be  compounded  so  as  to  form,  in 
contemplation  of  law,  but  one  ;  and  then  a  transposition  of  the  parts, 
or,  for  the  same  reason  it  would  seem,  a  change  or  an  omission  of  a 
part,  is  a  change  of  the  whole.  Jones  v.  M'Qnillin,  5  Term  Rep.  195. 
But  an  initial  letter  cannot  thus  be  used  in  composition;  because  it 
separately  expresses  no  word,  and  consequently  nothing  that  can 
pass  for  a  name  or  a  part  of  a  name.  The  variance,  then,  was  im- 
material ;  and  the  amendment  of  it,  having  produced  no  change  of 
parties  even  in  point  of  form,  cannot  be  assigned  for  error.  But  it 
would,  in  any  event,  be  sustainable  on  the  authority  of  Graham  v. 
Vandalore,  2  Walts  131,  where  an  entire  change  of  the  legal  party 
was  held  well,  because  the  party  beneficially  interested,  having  ca- 
pacity to  sue  in  his  own  name,  was  substituted  for  his  attorney  whose 
name  had  been  put  upon  the  record  by  mistake  of  the  justice.  In 
appeals  from  justices  of  the  peace,  it  seems  to  be  sufficient  that  the 
parties  and  cause  of  action  are  substantially  the  same.  Here,  even 
conceding  the  amendment  to  be  material,  we  are  called  upon  to  go 
no  further ;  but  as  it  is,  we  may  either  sustain  it  or  disregard  it. 

Judgment  affirmed. 


Lemar  against  Miles. 

A  fixture  erected  by  a  tenant  on  demised  premises  for  the  purpose  of  carry- 
ing on  his  trade,  is  personal  property,  and  may  be  removed  by  him  or  levied  on 
by  fieri  facias  against  him,  and  at  his  death  passes  to  his  executor:  and  it 
does  not  alter  the  case  that  by  the  agreement  between  the  landlord  and  tenant, 
the  fixture,  in  a  certain  event,  was  to  become  the  property  of  the  landlord,  un- 
less that  event  had  actually  occurred. 

ERROR  to  Indiana  county. 

This  was  an  action  of  trover  for  a  steam  engine,  by  William  Le- 
mar against  John  B.  Miles,  in  which  these  facts  appeared: 

The  plaintiff  being  the  owner  of  a  tract  of  land  with  two  salt 
wells  upon  it,  entered  into  this  agreement,  dated  30th  of  June  1828  : 

"That  the  said  colonel  William  Lemar  hath  this  day  leased  and 
doth  by  these  presents  farm  let  unto  the  said  George  W.  Johnston 
and  William  Barker,  their  heirs,  assigns  or  representatives,  the  pro- 
perty hereinafter  described,  for  the  full  term  of  eight  years  from  the 
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date  hereof,  viz.  two  salt  wells  and  works  on  the  west  end  of  his 
place,  together  with  all  the  tubes,  pump  machinery,  pumps,  metal, 
carts,  tolls  and  weights  and  balance  beams,  and  all  the  implements 
therelo  belonging;  together  with  all  the  land,  buildings  and  appur- 
tenances thereon,  which  said  Lemar  owns,  situated,  &c. ;  and  to 
have  immediate  possession.  And  for  and  in  consideration  of  the  be- 
fore mentioned  privileges,  the  said  G.  W.  Johnston  and  William 
Barker  do  agree  to  bore  both  those  wells  to  the  depth  of  five  hundred 
feet  (if  practicable)  in  a  reasonable  time,  and  as  much  deeper  as 
they  please,  and  to  make  all  additional  and  necessary  erections  at 
their  own  expense,  and  to  pay  to  the  said  colonel  William  Lemar 
four  hundred  and  thirty  barrels  of  salt,  at  the  works,  to  be  paid  semi- 
annually  and  according  to  the  provisions  hereinafter  stated ;  the  rent 
to  commence  on  the  1st  of  January  1829.  It  is  understood  that 
should  they  not  succeed  in  getting  water  at  the  depth  of  five  hun- 
dred feet,  such  as  the  said  Barker  and  Johnston  may  deem  sufficient 
to  justify  the  erection  of  works,  that  they  are  to  pay  no  rent;  and 
should  they  succeed  in  one  well  and  not  in  the  other,  the  rent  to  be 
in  proportion — say  two  hundred  barrels  for  each  well  and  thirty  for 
the  farm.  It  is  also  understood,  that  should  colonel  Lemar  sell  his 
farm  during  said  lease,  said  Johnston  and  Barker  are  to  relinquish 
all  the  farm  land  except  ten  acres,  with  the  works  and  buildings,  in- 
cluding those  William  Moore  occupies.  They  do  not  release  any 
part  of  the  coal  on  the  farm  first  mentioned,  or  timber,  so  far  as  may 
be  necessary  for  the  use  of  said  works  during  the  term  of  eight  years. 
It  is  understood  that  should  the  wells  fail  at  any  time  during  said 
lease,  that  said  Johnston  and  Barker  are  at  liberty  to  give  them  up 
by  paying  up  the  rent  to  the  time  of  said  failure  ;  and  should  such 
failure  take  place  within  the  term  of  three  years  said  Johnston  and 
Barker  are  at  liberty  to  take  away  all  the  metal  and  improvements 
of  the  work?,  or  be  paid  the  value  thereof,  at  the  choice  of  the  lessor. 
Should  the  colonel  sell  the  farm,  the  rent  for  the  farm  to  cease  (say 
thirty  barrels)  when  said  Johnston  and  Barker  give  possession.  And 
it  is  fully  understood  that  said  Barker  and  Johnston  do  not  claim, 
and  are  entitled  to  no  right  in  the  timber  land  mentioned  in  the 
before  described  land,  further  than  relates  to  the  coal  and  timber  for 
the  use  of  the  works,  which  they  are  to  have  the  full  and  entire  pri- 
vilege of;  and  should  the  colonel  want  to  clear  any  part  of  the  tim- 
ber land,  he  is  to  have  the  privilege  of  doing  so.  It  is  also  understood 
and  expressly  agreed  upon,  that  said  Johnston  and  Barker  are  to  pay 
no  rent  during  the  time  they  are  boring — after  the  wells  are  bored 
five  hundred  feet ;  or,  in  other  words,  the  rent  is  to  cease  during  the 
time  they  are  boring  at  the  last  or  sixth  hundred  feet  or  any  part 
thereof.  For  the  true  performance,"  &c. 

On  the  4ih  of  March  1830,  the  lessees  assigned  and  transferred 
their  term  to  Jacob  Drum,  who  purchased  and  erected  a  steam  en- 
gine for  the  purpose  of  carrying  on  the  works.  It  was  built  into  a 
stone  wall,  that  is  the  boiler  and  frame,  and  the  engine  attached  by 
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screws  and  pipes.  It  was  levied  upon,  under  a  fieri  facias  against  Ja- 
cob Drum  and  sold  to  the  defendant;  and  the  material  question  was, 
whether  it  was  (he  subject  of  levy  and  sale  as  the  property  of  Drum, 
or  whether,  under  the  agreement,  the  property  did  not  belong  to  the 
plaintiff.  The  plaintiff  asked  the  court  to  instruct  the  jury  :  "  that  by 
the  terms  of  the  lease  between  William  Lemar,  and  G.  W.  Johnston 
and  William  Barker,  the  engine  became  a  part  of  the  property  of  Wil- 
liam Lemar,  inasmuch  as  the  lessees  did  not  give  up  and  relinquish 
the  possession  of  the  well  in  three  years  from  the  1st  of  January 
1829."  But  the  court  (Young,  president)  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  and  so  instructed  the  jury,  who 
found  a  verdict  accordingly. 

White,  for  plaintiff  in  error. 
Stannard,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  general  principle  is,  that  a  fixture  erected  by 
a  tenant  on  demised  premises,  for  the  purpose  of  carrying  on  his 
trade,  is  personal  property,  and  may  be  removed  or  levied  on  by  fieri 
facias  against  him,  and  at  his  death,  if  not  disposed  of,  passes  to  his 
executor.  In  Lawton  v.  Lawlon,  3  Jltk.  13,  a  fire  engine  set  up  for 
the  benefit  of  a  colliery  by  a  tenant  for  life,  was  considered  part  of  his 
personal  estate,  passing  to  the  executor  as  assets,  and  not  to  the  re- 
mainder man  as  annexed  to  the  freehold  :  it  being  for  the  benefit  of 
the  public  to  encourage  tenants  to  do  what  is  advantageous  to  the 
estate  during  their  term.  The  same  point  was  afterwards  decided 
in  Dudley  v.  Warde,  Jlmb.  113,  where  an  engine  of  a  similar  kind 
was  considered  part  of  the  personal  estate,  whether  erected  by  tenant 
for  life  or  in  tail.  In  Van  Ness  v.  Packard,  2  Peters's  S.  C.  Rep.  137, 
the  subject  is  carefully  examined  by  Justice  Story,  and  the  tenant 
was  there  held  not  to  be  liable  for  pulling  down  and  removing  a 
wooden  dvvellinghouse,  with  a  cellar  of  stone  or  brick  foundation, 
and  a  brick  chimney,  which  he  had  erected  on  a  demised  lot  of 
ground  for  a  term  of  years  reserving  rent,  with  a  view  of  carrying  on 
the  business  of  a  dairyman  and  for  the  residence  of  his  family  and 
servants  engaged  in  the  business.  The  present  is  the  case  of  a  steam 
engine  set  up  by  the  tenant  on  the  demised  premises  and  used  in 
lieu  of  horse-power,  for  more  advantageously  carrying  on  the  manu- 
facture of  salt.  It  must,  therefore,  be  deemed  personal  property 
belonging  to  him,  and  as  such  liable  to  be  seized  and  sold  on  the 
execution  of  his  judgment  creditor.  In  Gray  v.  Holdship,  17  Serg.  fy 
Rawle  413,  the  copper  kettle  in  the  brewhouse  was  erected  by  the 
owner  of  the  inheritance,  and  would  have  passed  to  the  purchaser  of 
the  building  unless  specially  reserved  :  it  was,  therefore,  part  of  the 
building  within  <he  mechanic's  lien  law.  The  case  of  Morgan  v. 
Arthurs,  3  Watts  140,  was  determined  on  the  same  grounds.  But 


Sept.  1835.]  OF  PENNSYLVANIA.  333 

[Lemar  v.  Miles.] 

here  the  engine  was  purchased  and  erected  by  the  tenant,  and  was 
never  part  of  the  inheritance. 

It  is  supposed,  however,  that  the  terms  of  this  lease  form  an  ex- 
ception (o  the  general  rule.  There  is  a  covenant  on  the  part  of  the 
lessees  to  bore  the  wells  to  the  depth  of  five  hundred  feet  if  practi- 
cable, arid  as  much  deeper  as  they  please,  and  to  make  all  additional 
and  necessary  erections  at  their  own  expense.  It  is  afterwards  de- 
clared, that  should  the  wells  fail  at  any  time  during  the  lease,  the 
lessees  were  at  liberty  to  give  them  up  by  paying  up  the  rent  to  the 
time  of  said  failure;  and  should  such  failure  take  place  within  the 
term  of  three  years,  the  lessees  were  at  liberty  to  take  away  all  the 
metal  and  improvements  of  the  work^or  be  paid  the  value  thereof, 
at  the  choice  of  the  lessor.  This  covenant  seems  to  contain  an  im- 
plication that  if  the  lessees  gave  up  the  works  after  the  three  years, 
on  account  of  failure  of  the  water,  the  erections  were  to  belong  to  the 
lessor.  The  reason  of  this  covenant  is  not  very  clear ;  but,  perhaps, 
it  was  thought  right  they  should  remain  as  an  indemnity  to  the  les- 
sor for  his  loss,  where  the  lessees  had  enjoyed  the  strength  of  the 
wells  during,  perhaps,  a  larger  part  of  the  term.  But  there  was  no 
surrender  on  account  of  failure;  for  although  one  witness  for  the 
plaintiffs  said  he  thought  the  water  failed  the  first  year,  he  explained 
by  saying  it  got  weaker ;  it  was  not  more  than  half  as  good  perhaps. 
He  also  states  that  the  well  was  not  given  up  to  Lemar.  The  event 
contemplated,  then,  never  occurred  ;  and  the  rights  of  the  parties  can 
only  be  adjusted  by  the  application  of  the  usual  legal  principles. 
Besides,  I  am  inclined  to  think  this  clause  refers  to  erections  of  a 
more  real  and  permanent  character  than  an  engine.  The  words 
"metal  and  improvements,"  may  comprehend  all  permanent  fixtures 
of  iron  or  other  metal,  and  all  buildings,  whether  dwellinghouses, 
stables,  sheds,  walls,  or  of  whatever  kind,  set  up  for  the  purpose  of 
carrying  on  the  business  more  conveniently;  the  right  to  remove 
which  might  have  been  considered  as  questionable,  unless  expressly 
agreed  to.  But  for  an  article  in  itself  decidedly  personal,  it  was  not 
necessary  to  make  such  provision,  and  it  ought  not  by  implication  to 
be  applied  to  it. 

Judgment  affirmed. 
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Foster  against  Jack. 

An  attorney  at  law  may  maintain  an  action  on  an  implied  assumpsit,  for 
professional  services  rendered  by  him,  without  regard  to  the  quality  of  the 
services. 

The  statute  of  limitation  does  not  commence  to  run  against  the  claim  of  an 
attorney  at  law  for  professional  services  so  long  as  the  debt  which  he  seeks  to 
recover  for  his  client  remains  unpaid. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  assumpsit  by  Alexander  W.  Foster,  Esq. 
against  William  Jack. 

The  first  count  in  (he  declaration  states,  "that  the  said  defendant 
on  the  1st  day  of  January  1819,  in  consideration  that  the  plaintiff 
would  commence  and  prosecute,  as  the  attorney,  counsel  and  advo- 
cate of  the  defendant,  suits  in  the  court  of  common  pleas  of  West- 
moreland county,  against  the  President,  Managers  and  Company  of 
the  Stoystown  and  Greensburgh  Turnpike  Road  Company,  upon 
claims  which  he  then  had  or  might  afterwards  acquire,  at  the 
special  instance  and  request  of  the  defendant — he,  the  said  defend- 
ant, in  consideration  thereof,  then  and  there  promised  and  agreed 
with  the  plaintiff,  to  well  and  truly  pay  to  the  plaintiff  so  much 
money  as  he  reasonably  should  der-erve  to  have  for  his  services  as 
aforesaid,  in  commencing  and  prosecuting  said  suits  as  aforesaid,  as 
soon  as  said  suits  should  be  decided,  and  the  money  recovered  in  said 
suits  be  duly  paid  to  the  plaintiff,  and  the  defendant  be  thereunto 
afterwards  requested. 

The  plaintiff  then  avers,  that  relying  on  the  promise  and  agree- 
ment of  the  defendant,  he  afterwards,  at  the  special  instance  and 
request  of  the  defendant,  did  commence  and  prosecute  suits  to  judg- 
ment and  execution  on  the  said  claims  of  the  defendant,  against  the 
said  President,  and  Managers,  &c.  in  said  court,  &c.,  to  wit :  No.  96, 
No.  97,  No.  98,  No.  99  and  No.  100,  of  February  term,  and  No.  26, 
of  May  term  1820,  of  which  the  defendant  afterwards,  on  the  1st  of 
September,  in  the  same  year,  had  notice. 

The  plaintiff  further  avers  that  the  moneys  recovered  in  said  suits 
were  afterwards,  on  the  9th  and  27th  of  July  1831,  paid  to  the  de- 
fendant; and  the  plaintiff  further  avers,  that  he  reasonably  deserved 
to  have  for  his  said  services  the  sum  of  400  dollars,  of  which  the  de- 
fendant afterwards,  on  the  1st  of  September  of  the  same  year,  had 
notice,  and  was  then  and  there  requested  to  pay  the  same. 

The  second  count  states  that  the  defendant  on  the  1st  day  of 
September  1831,  in  consideration  that  the  plaintiff  had  before  that 
time  attended  to  certain  other  suits,  as  the  attorney,  counsel  and 
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advocate  of  the  defendant,  at  his  special  instance  and  request,  until 
the  same  had  been  finally  decided  in  said  court,  £c.,  in  which  court 
the  said  suits  had  been  pending,  and  the  money  in  said  suits  duly 
paid — then  and  there  assumed  and  promised  to  pay  I  he  plaintiff  as 
much  money  as  he  reasonably  deserved  to  have  lor  his  attention  and 
services,  as  the  attorney,  counsel  and  advocate  of  said  defendant. 

The  plaintiff  avers,  that  he  did  faithfully  and  diligently  attend  to 
said  suits,  as  the  attorney,  counsel  and  advocate  of  the  defendant, 
until  the  same  were,  before  said  1st  day  of  September  1831,  finally 
decided  in  said  court,  and  the  money  recovered  duly  paid  10  the  de- 
fendant, to  wit  on  the  27th  day  of  July  1831  ;  the  plaintiff  further 
avers,  that  for  his  services  so  rendered  to  the  defendant,  as  his  attor- 
ney, &c.  in  said  cause,  he  reasonably  deserved  to  have  other  400 
dollars  ;  of  all  which  the  defendant  afterwards,  on  the  same  day,  &c. 
had  notice. 

Nevertheless,  the  defendant,  although  often  afterwards,  and  after 
said  promises,  to  wit  on  the  2d  of  September  1831,  was  requested  to 
pay  said  several  sums  of  money,  and  often  afterwards ;  yet  the  same  to 
pay,  or  any  part  thereof,  the  said  defendant  hitherto  wholly  neglected 
and  refused,  and  still  doth  neglect  and  refuse  to  pay,  to  the  damage  of 
the  plaintiff  800  dollars — and  therefore,  £c. 

The  defendant  appeared  by  his  attorney,  and  on  the  1st  of  Janu- 
ary 1834  pleaded  "non  assumpsit,  non  assumpsit  infra  sex  annos,  pay- 
ment with  leave,  &c."  The  plaintiff  replied,  "  that  the  defendant 
did  assume,  &c.,  within  six  years,  &c. ;  that  the  cause  of  action,  &c. 
accrued  within  six  years,  &c.,  and  non  solvit,"  &c.,  and  takes  issue  on 
defendant's  pleas. 

The  plaintiff,  on  the  trial  of  the  cause,  gave  in  evidence  the  record 
and  proceedings  of  the  suits  numbered  and  described  in  the  first  count 
of  the  declaration. 

In  1819  these  causes  had  been  referred  to  arbitrators,  who  made  a 
report  in  each  of  them  in  favour  of  the  plaintiff  for  different  amounts, 
from  which  there  was  no  appeal.  Nothing  was  realized  upon  these 
judgments  until  1831,  when, out  of  an  appropriation  by  the  state,  forty- 
eight  per  cent  was  paid  to  the  plaintiff,  William  Jack,  on  his  claims. 
The  plaintiff  also  called  witnesses  to  prove  that  five  per  cent  was  the 
fee  usually  allowed  to  attorneys  for  collecting  money. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the  fol- 
lowing points: 

1.  That  if  the  service  rendered  by  the  plaintiff  in  his  capacity 
of  attorney  was  continuous  until  that  relation  was  determined  by 
the  act  of  the  defendant  within  a  period  of  six  years  before  the 
bringing  of  this  action,  the  act  of  limitations  will  not  apply. 

2.  That  if  the  jury  are  satisfied  that,  by  the  common  and  estab- 
lished usage  of  the  profession,  the  rewards  of  counsel  are  contingent 
on  the  recovery  of  the  claim  sued,  and  payable  out  of  the  proceeds 
when  collected  ;  then,  in  the  absence  of  any  special  contract  in  the 
present  case,  the  cause  of  action  did  not  accrue  until  the  payment  of 
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the  money  recovered  by  the  awards  given  in  evidence,  and  conse- 
quently the  present  claim,  being  sued  within  a  period  of  six  years 
thereafter,  is  not  barred  by  the  act  of  limitations. 

3.  That  the  plea  of  non  assumpsit  infra  sex  annos,  is  no  answer  to 
the  first  count  of  the  declaration,  and  that  the  defendant,  in  reply  to 
the  said  count,  cannot  take  advantage  of  the  act  of  limitations  under 
the  said  plea,  which  is  bad  and  insufficient. 

4.  That  if  the  jury  believe  the  evidence  on  the  part  of  the  plaintiff 
in  the  present  case,  the  law  will  imply  a  promise  on  the  part  of  the 
defendant,  on  recovering  the  moneys  on  the  several  judgments  re- 
spectively, as  proved,  to  pay  the  plaintiff  a  reasonable  compensation 
for  his  services  as  attorney  in  the  said  suits. 

5.  That  the  jury  may  presume  a  promise  on  the  part  of  the  de- 
fendant to  pay  to  the  plaintiff  a  reasonable  compensation  for  his  ser- 
vices in  said  suits  brought  by  him  or  for  his  use,  on  his  recovering 
the  moneys  recovered  therein  respectively. 

Whereupon  the  court  delivered  the  following  charge  to  the  jury : 
The  plaintiff  claims  a  reasonable  compensation  for  official  services, 
in  bringing  and  carrying  on  to  judgment  six  several  actionsagainstthe 
Greensburghand  Stoystown  Turnpike  Road  Company ;  threeof  them 
at  the  suit  of  the  defendant — the  other  three  for  the  use  of  Wilson 
Jack.  The  declaration  of  the  plaintiff  here  alleges  that  the  plaintiff 
had  been  engaged  by  the  defendant  in  all  these  suits,  but  of  this 
there  is  no  testimony.  It  appears  that  in  consequence  of  an  act  of 
assembly,  a  certain  sum  was  appropriated  for  the  payment  of  the 
creditors  of  the  turnpike  road  company,  under  which  the  present 
defendant  recovered  not  quite  half  the  amount  due  him,  and  certifi- 
cate of  the  balance,  which  still  remains  unpaid  :  Wilson  Jack,  the 
other  party,  received  the  same  proportion.  By  calculation,  if  correct, 
the  whole  principal  is  less  than  5000  dollars.  I  would  first  observe 
that  the  suits  against  the  company  do  not  appear  to  have  been  con- 
tested; from  the  very  vouchers  being  orders  given  by  the  board  of 
managers,  the  claims  admitted  of  no  dispute.  They  were  all  settled 
by  the  arbitrators  on  the  same  day,  and  no  appeal  was  taken  in  either 
of  them.  It  is  not  easy  to  discover  any  special  services  on  the  part  of 
the  plaintiff  in  procuring  these  awards.  In  short,  there  was  no  occa- 
sion for  any.  It  was  all  mere  routine,  laying  the  papers  before  the 
arbitrators,  which,  whether  done  by  the  plaintiffs  themselves  in  those 
cases,  or  by  their  attorney,  does  not  appear.  A  levy  was  afterwards 
made  in  one  of  the  cases  on  part  of  the  road  in  Somerset  county  ;  but 
as  this  was  altogether  irregular,  it  certainly  raises  no  merit  for  special 
services.  Thus  all  the  cases  rest  until  the  legislature  interfere,  by  an 
act  passed  in  the  year  1830  or  1831  :  under  which,  without  any  act 
of  the  present  plaintiff,  the  defendant  and  his  brother  Wilson  re- 
ceived less  than  half  of  the  money  due  them ;  not  so  much  by 
virtue  of  the  judgments,  as  under  the  original  contracts — in  fact,  it 
would  seem,  from  the  testimony  of  Mr  Johnston,  treasurer  of  the 
company,  that  those  who  had  brought  suits  which  were  considered 
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vexatious,  were  viewed  with  less  favour  than  other  creditors.  The 
declaration  does  not  allege  any  special  contract,  but  it  is  contended  an 
implied  one,  implied  from  the  services  done  by  the  plaintiff  in  all  the 
six  actions.  I  am  really  at  a  loss  to  set  any  estimate  upon  them. 
It  appears  that  he  received  the  fees  allowed  by  the  law  to  attorneys, 
in  all  of  them.  The  first  count  alleges  that  the  defendant  promised 
and  agreed  with  the  plaintiff  to  pay  for  his  services  in  commencing 
and  prosecuting  the  suit  so  much  money  as  he,  the  plaintiff,  should 
reasonably  deserve  to  have,  as  soon  as  they  should  be  decided  and 
the  money  recovered  duly  paid  :  the  plea  of  non  assumpsit  negatives 
this  count,  and  puts  the  plaintiff  on  the  proof  of  it.  No  proof  of  such 
a  promise  has  been  given,  and  It  is  not  even  alleged  that  there  is 
any  :  of  course  the  first  count  falls  to  the  ground,  being  thus  unsup- 
ported. The  second  count  is  what  is  called  a  quantum  meruit,  in  the 
usual  terms  :  to  this,  as  well  as  to  the  whole  case,  the  act  of  limita- 
tions has  been  pleaded,  and  upon  this  issue  has  been  joined.  It  is 
not  disputed  but  that  the  limitation  applies  to  this  second  count,  and 
that  it  has  been  properly  pleaded  by  the  terms  "non  assumpsit  infra  sex 
annos,"  which  denies  any  promise  until  within  six  years  from  the 
time  the  services,  whatever  they  may  have  been,  were  actually  ren- 
dered. I  am  therefore  of  opinion  that  the  defendant  is  entitled  to  a 
verdict  on  the  whole  of  the  case. 

Every  part  of  the  charge  of  the  court  was  made  a  specification  of 
error. 

Williams  and  Biddle,  for  plaintiff  in  error. 
Coulter,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.— Though  dissatisfied  with  the  decision  of  Mooney  v. 
Loyd  on  principle  and  for  its  consequences,  I  did  not  dissent.  On 
principle,  because  I  was  unable  to  comprehend  why  a  valuable  con- 
sideration might  not  raise  an  implied  promise  as  well  as  support  an 
express  one ;  and  for  its  consequences,  because  I  felt  assured  it  would 
be  found  entirely  incompatible  witli  the  business  and  necessities  of 
both  counsel  and  client,  here.  As  anticipated,  it  was  received  with 
almost  universal  disapprobation  by  the  profession,  not  from  the  im- 
pulse of  interest,  but  a  conviction  of  its  artificial  structure  and  prac- 
tical injustice.  Its  principle,  if  it  can  be  said  to  have  one,  had  its 
origin  in  the  Roman  law,  when  the  practice  of  forensic  oratory  was 
so  elevated  as  to  be  fancifully  thought  to  be  incapable  of  stooping  to 
mercenary  considerations  without  debasement.  And  the  dignity  of 
the  robe,  instead  of  any  principle  of  policy,  furnishes  all  the  argu- 
ment that  can  be  brought  to  the  support  of  it  at  the  present  day  ; 
for  it  is  hard  to  imagine  a  principle  of  policy  that  would  forbid 
compensation  for  services  in  a  profession  which  is  now  as  purely  a 
calling  as  any  mechanical  art.  The  English  courts  adopted  it 
practically  and  professedly  on  the  foundation  of  dignity.  Theystn- 
iv. — 2  s 
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diously  restricted  it  to  advocates,  properly  so  called  ;  for  actions  for 
attorneys'  fees  are  of  daily  occurrence.  But  the  decision  in  Mooney 
v.  Loyd  descended  a  step  lower,  and,  abandoning  the  ground  of 
dignity  altogether,  gave  the  rule  a  much  wider  sweep  than  it  has  in 
England.  Though  it  might  appear  from  the  report  that  the  cause 
of  action  was  compensation  for  services  in  the  trial  of  a  cause,  it 
is  an  undeniable  truth  that  all  preparatory  services  were  included, 
though  these  are  such  as  are  rendered,  in  England,  by  the  class 
called  attorneys  in  the  strictest  sense.  No  discrimination  was  made 
in  the  expressions  of  the  court,  the  rule  of  the  decision  being  predi- 
cated of  professional  services  generally.  It  is  known  to  every  mem- 
ber of  the  bar,  how  narrow  is  the  compass  of  his  duties  as  an  advo- 
cate. His  most  constant  and  effective  efforts  are  made  in  the 
preparatory  stages ;  and  his  agency  in  directing  the  process  of 
execution  is  an  invaluable  one.  In  fact,  a  substantial,  if  not  a  pre- 
ponderating portion  of  professional  business  never  finds  its  way  to 
the  ear  of  the  judges  at  all ;  and  there  are  many  gentlemen  in 
honourable  and  lucrative  practice,  who  are  seldom  heard  at  the  bar. 
They  practise  strictly  as  attorneys,  and  to  apply  the  rule  of  the  Ro- 
man law  to  them,  would  be  a  perversion  of  it.  Yet  Mooney  v.  Loyd 
would  have  done  it ;  and  the  decision  in  Gray  v.  Brackenridge,  by 
which  it  was  overruled,  seems  to  be  as  deeply  seated  in  justice  as  it 
is  in  legal  analogy.  It  was  held  in  the  latter  that  an  attorney's 
action  may  be  maintained  on  an  implied  assumpsit,  and  without 
regard  to  the  quality  of  the  services.  The  English  rule  was  abo- 
lished by  it  without  distinction  between  advocates  and  attorneys,  as 
its  analogue  had  been  abolished  by  universal  practice  and  without 
distinction  between  physicians  and  apothecaries.  The  subject  was 
not  susceptible  of  distinction  ;  nor  would  there  be  the  same  propriety 
in  it  where  the  habits  and  circumstances  of  the  client  require  indul- 
gence, as  there  is  in  England  where  the  barrister's  fee  is  handed  to 
him  with  his  brief.  The  questions  upon  this  record,  then,  have 
respect  to  the  quantum  of  the  compensation,  and  the  time  it  became 
demandable. 

The  plaintiff  declared  for  a  quantum  meruit,  and  to  fix  its  extent 
recourse  was  had  to  evidence  that  a  per  centum  is  usually  retained  out 
of  the  amount  collected:  from  which  it  might  have  been  inferred 
that  nothing  is  demandable  where  nothing  has  been  recovered.  On 
the  principles  of  all  other  actions — and  it  is  not  easy  to  see  why  they 
should  not  be  applied  to  the  action  of  an  attorney — it  is  certain  that 
the  rate  of  compensation  is  independent  of  the  benefit  received.  A 
physician  is  to  be  paid  his  bill  though  the  patient  die  :  and  in  every 
transaction  of  life,  where  there  has  not  been  negligence,  want  of 
skill  or  a  stipulation  to  the  contrary,  labour  is  to  be  rewarded  in 
proportion  to  the  pains  taken  in  it,  and  not  in  proportion  to  the 
results  produced  by  it.  The  employer  takes  his  chance  of  that. 
Ought,  then,  the  usage  spoken  of  to  be  resorted  to  in  order  to  con- 
trol the  natural  principles  of  the  contract  1  This  is  not  the  time  nor 
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the  place  to  discuss  the  legality  of  contingent  fees ;  though  it  be  clear 
that  if  the  British  statutes  of  champerty  were  in  force  here,  such 
fees  would  be  prohibited  by  them.  But  a  contract  of  the  sort  is 
certainly  not  to  be  encouraged  by  implication  from  a  questionable 
usage  ;  nor  established  by  less  than  a  positive  stipulation.  The 
direction  of  the  judge  on  this  part  of  the  case,  was  neither  definite 
nor  precise.  The  entire  declaration  has  not  been  put  on  our  paper 
books,  but  it  was  distinctly  said  by  him  to  be  founded  on  an  implied, 
and  not  a  special  contract ;  yet  he  instructed  the  jury  that  the  pro- 
mise laid  not  having  been  proved  or  pretended,  the  first  count  fell 
to  the  ground  ;  and  thus,  as  it  might  appear  to  the  apprehension  of 
the  jury,  proof  of  an  express  promise  was  required  to  sustain  an  im- 
plied one.  This,  though  erroneous,  was  certainly  enough  to  dispose 
of  the  count ;  but  in  respect  to  the  contract  which,  it  had  been  con- 
tended, might  be  implied  from  performance,  the  judge  remarked  that 
the  plaintiff  had  received  the  fees  allowed  to  attorneys  by  law,  and 
thus  indicated,  what  perhaps  was  not  meant,  that  he  could  be  enti- 
tled to  no  more.  The  limitation  of  the  legal  fee,  however,  is  to 
regulate  the  costs  for  counsel's  fees  between  the  parties,  and  not  the 
compensation  to  be  allowed  between  them  and  their  agents.  The 
latter  would  require  a  legal  fee  to  be  taxed  to  the  attorney  of  the 
unsuccessful  party  also ;  and  not  only  would  it  be  unlawful  to  receive 
more,  but  even  an  express  contract  for  it,  which  was  sanctioned  in 
Mooney  v.  Loyd,  would  not  support  an  action.  The  insignificance 
of  the  allowance,  however,  precludes  a  belief  that  it  was  intended  to 
be  in  full ;  and  with  this  construction  the  practice  has  always 
accorded. 

A  recovery  on  the  second  count,  in  the  ordinary  form  of  a  quan- 
tum meruit,  was  held  to  be  barred  by  the  statute  of  limitations, 
which  was  said  to  run  from  the  performance  of  the  services  ;  and  it 
must  consequently  have  been  supposed  that  the  right  of  action  ac- 
crued at  that  time.  In  Lyori  v.  M'Manus,  4  Binn.  167,  an  officer  of 
the  court — and  an  attorney  is  such — was  precluded  from  having  an 
action  for  fees  in  a  cause  depending.  The  decision  was  put  upon  an 
early  practice  of  the  province,  handed  down  to  the  times  of  the  com- 
monwealth ;  and  it  certainly  had  a  solid  foundation  in  the  nature  of 
the  contract  as  modified  by  the  practice,  which  has  respect,  not  to 
successive  jobs,  but  continuous  employment.  That  decision  di- 
rectly affected  no  more  than  the  right  of  immediate  action  for  fees 
expressly  prescribed  by  the  law  ;  but  the  principle  of  it,  subject  to  a 
particular  modification  presently  to  be  noticed,  is  equally  adapted  to 
an  action  for  compensation  implied  by  the  law.  If  there  be  a  diffe- 
rence, it  is  in  favour  of  an  application  of  it  to  the  contract  of  the 
attorney,  of  which  it  is  certainly  not  a  condition  that  he  be  at  liberty 
to  vex  his  client  with  an  action  for  each  item  of  service  the  instant 
it  is  rendered.  The  modification  to  be  noticed  is,  that  his  right  to 
sue  is  not  necessarily  postponed  till  judgment  is  had  ;  nor  does  it 
then  necessarily  arise,  especially  where  money  is  to  be  collected,  or 
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the  judgment  is  to  be  enforced  by  further  proceedings.  It  may 
be  his  duty  to  expedite  an  execution,  and  attend  to  the  thousand 
and  one  matters  usually  connected  with  it.  When,  then,  shall  his 
action  accrue  or  the  statute  run  ?  Not  before  demand  be  made,  or 
the  professional  relation  be  dissolved.  Great  length  of  time,  operat- 
ing by  its  natural  and  not  its  prescriptive  force,  might  perhaps  be 
left  to  a  jury  to  found  a  presumption  of  such  dissolution  with  an 
abandonment  of  the  action  ;  but  a  mere  suspension  of  proceedings 
from  an  apprehension  that  nothing  might  be  got,  would  be  a  dan- 
gerous ground  of  inference  ;  for  how  desperate  soever  the  affairs  of 
a  debtor  may  seem,  it  is  always  impossible  to  say  how  soon  they 
may  be  retrieved.  If  the  money  were  subsequently  lost  for  want  of 
pursuit,  might  not  the  attorney  be  liable  for  it  ?  The  case  of  the 
debtor  in  the  actions  whose  prosecution  is  the  subject  of  this  suit, 
is  an  instance  of  the  fallaciousness  of  appearances.  The  company 
had  nothing  that  was  accessible  to  an  execution  ;  yet  satisfaction  to 
theextentof forty-eight  per  centhas  been  obtained.  The  money  might 
have  been  paid  in  fact,  as  it  was  in  law,  on  the  judgments  which 
had,  by  merger,  become  the  debt ;  and  can  it  be  doubted  that  the 
attorney  would  have  had  authority  to  receive  it  1  On  the  principle 
already  indicated,  the  fact  that  the  judgments  did  not  actually  ac- 
celerate the  payment,  is  an  immaterial  one  ;  nor  is  the  fact  that  the 
company  required  them  to  be  vacated  before  the  money  was  paid, 
entitled  to  more  consideration.  The  imposition  of  terms  was  an 
assumption  of  power  for  which  the  managers  might  have  been  dealt 
with  by  mandamus  ;  and  no  arrangement  which  they  were  compe- 
tent to  make  with  their  creditor,  could  impair  the  recourse  of  his 
attorney  to  the  fund.  It  is  unimportant,  therefore,  that  payment 
was  made  directly  to  the  client.  In  England  such  payment  is  tor- 
tious  after  notice,  and  may  be  restrained  by  the  court.  Even  want  of 
notice  jeopards  no  more  than  the  lien  ;  for  the  attorney's  recourse  to 
the  client  remains  the  same.  It  was  held  in  Ormerode  v.  Tate,  1 
East  464,  that  the  lien  extends  to  money  awarded  the  same  as  if  it 
were  recovered  by  judgment ;  and  even  that  the  attorney  may  com- 
pel it  to  be  refunded  if  paid  to  the  client  after  notice.  I  certainly 
do  not  pretend  that  there  is  a  lien  with  us,  or  that  this  decision  is  an 
authority  binding  on  us ;  yet  I  have  no  hesitation  in  adopting  the 
principle  of  it  for  its  good  sense,  so  far  as  it  indicates  the  recourse  to 
be  had  to  the  client;  according  to  which  the  plaintiff's  compensation 
ought  to  be  what  it  would  have  been  had  the  money  been  received 
by  him. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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A  judgment  of  revival  upon  a  scire  facias,  and  a  levy  and  condemnation  of  real 
estate,  is  an  abandonment  of  a  prior  levy  and  condemnation  of  other  real  estate, 
and  postpones  the  original  judgment.  To  preserve  the  lien  the  first  levy  must 
be  relied  on. 

The  period  of  five  years  for  which  the  lien  of  a  judgment  on  a  scire  facias 
continues  under  the  act  of  the  27th  of  March  1827,  is  to  be  computed  from  the 
rendition  of  the  judgment,  and  not  from  the  return  day  of  the  writ  of  scire 
facias  ;  and  so  toties  quoties. 

The  issuing  of  a  scire  facias  to  revive  a  judgment,  when  one  had  issued  at  a 
preceding  term  which  had  been  served,  is  an  abandonment  of  the  first,  and  if 
the  five  years  had  elapsed  in  the  intermediate  time,  the  lien  of  the  judgment 
would  be  lost. 

The  validity  of  a  judgment  cannot  be  questioned  on  the  distribution  of  money 
raised  by  a  sheriff's  sale. 

A  toll-bridge  erected  by  two  individuals  across  a  river  between  their  lands, 
by  legislative  authority,  is  real  estate,  and  the  proceeds  of  the  sale  of  it  by  the 
sheriff  are  to  be  so  distributed. 

Upon  the  appropriation  of  the  proceeds  of  the  sale  of  land  of  a  decedent, 
simple  interest  is  to  be  calculated  upon  the  original  judgments,  and  not  upon 
each  judgment  of  revival. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Fayette 
county,  in  the  case  of  the  sale  of  the  real  estate  of  Isaac  Meason, 
Esq. 

Bank  of  Washington  v.  Isaac  Meason.  The  facts  relating  to  this 
judgment  were  these.  30th  of  April  1822,  judgment :  fieri  facias  to 
January  term  1824,  levied  on  real  estate,  inquisition  and  condemna- 
tion :  scire  facias  to  January  term  1828;  6th  of  January  1831,  judg- 
ment:  amicable  revival  to  January  term  1832,  entered  the  llth  of 
November  1831  :  fieri  facias  to  January  term  1833,  not  taken  out  of 
the  office :  alias  fieri  facias  to  September  term  1833,  stayed,  500  dollars 
having  been  paid  :  pluries  fieri  facias  to  June  term  1834,  levied  on 
real  estate  other  than  that  which  had  been  levied  on  by  the  fieri  facias 
to  January  term  1824.  The  question  was,  whether  out  of  the  sale 
of  the  real  estate  which  had  been  levied  and  condemned  upon  the 
fieri  facias  to  January  term  1824,  the  plaintiff  was  entitled  to  the 
amount  of  this  judgment,  because  such  levy  and  inquisition  pre- 
served its  lien.  The  court  below  decided  that  the  lien  of  the  judg- 
ment was  preserved.  This  was  one  subject  of  the  appeal. 

Hankins  t>.  Meason's  Executors.  9th  of  November  1822,  judg- 
ment: scire  facias  to  October  term  1825;  6th  of  January  1827,  judg- 
ment :  sdre  facias  to  March  term  1829  ;  12th  of  October  1831,  judg- 
ment: scire  facias  to  June  term  1834;  4th  June  1834,  judgment.  The 
question  in  this  case  was,  whether  the  five  years  during  which  a 
judgment  on  a  scire  facias  continues  the  lien,  are  to  be  computed  from 
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the  return  day  of  the  writ,  or  from  the  rendition  of  the  judgment. 
The  court  determined  that  the  computation  was  from  the  return  of 
the  writ,  and  discharged  the  plaintiff's  rule  to  have  the  funds  applied 
to  his  judgment.  This  was  a  subject  of  appeal. 

Monongahela  Bank  of  Brownsville  v.  Meason.  13th  of  July  1822, 
judgment :  fieri  facias  to  January  term  1824,  stayed  ;  scire  facias  to 
June  term  1827,  returned  scire  fed  to  all  the  defendants:  scire 
facias  (o  January  term  1S2S;  6th  January  1828,  judgment.  The 
question  here  was,  whether  the  issuing  of  the  scire  facias  to  January 
term  1828,  was  an  abandonment  of  that,  issued  to  June  term  1827, 
which  was  returned  served,  and  was  pending.  The  court  determined 
that  it  was,  and  decided  that  the  lien  was  lost.  This  was  a  subject 
of  appeal. 

Union  Bank  of  Pennsylvania  v.  Isaac  Meason.  The  only  ques- 
tion as  to  this  judgment  was,  whether  its  validity  could  be  inquired 
into  on  this  appropriation.  And  the  court  determined  it  could  not : 
which  was  also  a  subject  of  appeal. 

Hurst  v.  Meason.  The  defendant,  Isaac  Meason,  and  Zachariah 
.Connel,  by  authority  of  the  legislature,  erected  a  toll-bridge  across 
the  Youghiogeny  river,  which  was  abutted  upon  each  of  their  lands. 
The  interest  of  Meason  was  levied  upon  by  a  Jleri  facias  issued  upon 
this  judgment,  and  sold  ;  and  the  proceeds  formed  a  part  of  the  fund 
for  distribution.  The  question  was  whether  it  was  real  or  personal 
estate.  The  court  decided  that  it  was  real.  This  was  a  subject  of 
appeal. 

There  were  judgments  also  against  Isaac  Meason,  the  defendant, 
as  executor  of  Isaac  Meason,  Senior,  deceased,  which  were  payable, 
and  which  had  been  revived  after  the  death  of  the  decedent;  and 
the  question  was,  whether  the  creditors  were  entitled  to  more  than 
simple  interest  on  the  original  judgment,  or  whether  they  can  count 
their  interest  on  the  judgments  of  revival. 

These  questions  were  argued  for  the  respective  creditors,  by  M'Gif- 
fen,  Ewing,  Biddle,  M'Kennon,  Dawson,  Todd  and  Austin. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  variety  of  objections  have  been  made,  in  the  ap- 
propriations of  the  money  arising  from  this  sale,  affecting  the  lien  of 
the  different  judgments,  each  of  which  I  shall  notice  in  their  order. 

In  Bailey  v.  Meason,  which  is  the  first  judgment,  no  exceptions 
have  been  filed,  as  ii  is  properly  admitted,  on  the  authority  of 
recent  cases,  that  it  has  lost  its  lien.  The  order  discharging  the  rule 
is  affirmed. 

The  next  in  order  is  the  Bank  of  Washington  v.  Meason,  indor- 
see, &c. 

It  is  insisted  that  the  lien  is  preserved  by  virtue  of  the  levy  and 
inquisition  ;  but  in  Robins  v.  Bellas,  2  Watts's  Rep.  365,  it  was 
held,  that  a  scire  facias  (even  though  sued  out  improperly)  was,  as 
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regards  the  plaintiff  in  the  judgment,  to  be  considered  as  an  act  of 
abandonment  of  a  former  levy,  and  a  relinquishrnent  of  the  lien.  In 
I  hat  case,  Mr  Bellas  levied  upon  several  lots,  but  instead  of  prosecuting 
the  execution  to  a  sale,  he  issued  a  new  fieri  facias;  and  the  court 
held  that  it  was  an  abandonment  of  the  first  levy,  and  a  relinquish- 
rnent of  the  lien  under  it.  Here  the  plaini  iff  levied  on  several  tracts 
of  land,  on  which  he  held  an  inquisition  and  had  them  condemned. 
He  afterwards,  without  referring  to  his  former  writ,  issued  a  scire 
facias  to  the  January  term  1828,  and  on  the  6ih  of  January  obtained 
judgment.  This  judgment  was  revived  by  agreement,  the  llth  of 
November  1831.  The  plaintiff  then  issued  a  fieri  facias,  alias,  and 
pluries,  and  levied  on  one  hundred  and  fifty  acres  of  other  land,  and 
several  lots,  and  other  property.  This,  on  the  authority  of  Robins  v. 
Bellas,  which  it  resembles  in  every  particular,  with  the  additional 
fact  that  the  levy  was  made  on  different  property,  must  be  taken  as 
an  abandonment  of  the  prior  levy;  and  as  the  plaintiff  must  rely  on 
the  first  levy  to  preserve  the  lien,  it  follows  that  the  judgment  must 
be  postponed. 

The  order  of  the  court  of  common  pleas  making  the  rule  absolute 
is  reversed,  and  the  rule,  &c.  is  discharged. 

Hankins  v.  Meason  and  Rogers,  executors  of  Meason.  The  cre- 
ditors contend  that  this  judgment  has  lost  its  lien,  because  more 
I  ban  five  years  elapsed  from  issuing  the  scire  facias,  viz.  from  March 
term  1829,  to  the  scire  facias  returnable  to  June  term  1834.  They 
insist  that,  under  the  act  of  the  26th  of  March  1827,  you  commence 
to  count  the  five  years  from  the  time  I  he  scire  facias  issued,  and  not 
from  the  date  of  the  judgment  rendered. 

It  must  be  first  remarked  that  no  decision  has  been  made  which 
countenances  the  idea  that  either  under  the  act  of  1798  or  1827 
the  count  is  to  be  commenced  from  the  issuing  of  the  writ.  Pooleu. 
Williamson,  4  Rawle  317,  which  has  been  cited  and  relied  upon  for 
this  doctrine,  merely  decides  that  under  the  act  of  tlie  4th  of  April 
1798,  the  lien  of  a  judgment  is  restricted  to  a  period  of  five  years  from 
the  first  return  day  of  the  term  of  which  it  is  entered,  and  that  the 
second  period  begins  to  run  from  the  termination  of  the  first.  The 
case  was  ruled  on  the  express  words  of  the  act,  which  prescribes 
that  the  lien  of  the  judgment  is  restricted  to  a  period  of  five  years 
from  the  first  return  day  of  the  term  to  which  it  is  entered,  contrary 
to  a  generally  received  opinion  that,  even  under  that  act,  it  com- 
menced at  the  time  the  judgment  was  rendered. 

The  manifest  intention  of  the  act  of  the  27th  of  March  1827,  was 
to  give  a  remedy  for  several  evils,  which  were  suffered  to  exist  in  the 
act  of  1798,  and  the  various  constructions  which  from  -time  to  time 
had  been  given  to  it.  In  the  first  place  it  changed  the  law,  as  above 
stated,  and  made  the  second  arid  other  renewals  to  count  from  the 
day  of  the  entry  or  renewal  of  the  judgment ;  and  not  from  the  first 
return  day  of  the  term  of  which  the  judgment  was  entered,  as  in  the 
act  of  the  4th  of  April  1798.  By  the  terms  entry  or  renewal  of  the 
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judgment,  the  legislature  must  be  taken  to  mean  the  rendition  of  the 
judgment  by  the  court  on  the  scire  facias.  The  lien  therefore  under 
the  first  clause  of  the  act  of  1827,  is  restricted  to  a  period  of  five 
years  from  the  entry  or  rendition  of  the  judgment  of  revival  on  the 
scire  facias,  and  so  toties  quoties  the  same  may  be  renewed. 

Under  the  act  of  the  4th  of  April  1798,  it  had  been  ruled  that  an 
execution  issued  within  a  year  and  a  day  preserved  the  lien  of  the 
judgment ;  that  where  a  stay  of  execution  was  entered  on  ihe  docket, 
or  a  time  was  fixed  for  the  payment  of  the  money  by  agreement  of 
the  parties,  the  judgment  creditor  had  five  years  from  the  expiration 
of  said  time  to  revive  his  judgment.  To  remedy  the  inconveniences 
which  were  supposed  to  arise  from  these  constructions,  was  the  ob- 
ject of  the  second  clause  of  the  act  of  1827.  No  judgment  continues 
to  be  a  lien  on  real  estate  for  a  longer  period  than  five  years  from  the 
day  on  which  the  judgment  may  be  entered  or  revived  :  unless  re- 
vived by  agreement  of  the  parties  and  terre  tenants,  filed  in  writing 
and  entered  on  the  proper  docket;  or  there  be  a  writ  of  scire  facias  to 
revive  the  same,  sued  out  within  five  years,  according  to  the  provi- 
sions of  the  act  of  1798 — notwithstanding  an  execution  may  have 
been  issued  within  a  year  and  a  day  from  the  rendering  the  judg- 
ment ;  or  a  stay  of  execution  may  be  entered  on  such  judgment ;  or 
a  time  subsequent  to  the  rendering  such  judgment  may  be  appointed 
by  the  agreement  of  the  parties,  for  the  payment  of  the  money  for 
which  such  judgment  may  be  rendered,  or  any  part  thereof;  or  not- 
withstanding any  other  condition  or  contingency  may  be  attached  to 
such  judgment. 

And  it  is  further  enacted,  and  this  constitutes  the  third  clause  of 
the  section,  that  the  revival  of  a  judgment  by  agreement,  or  the  is- 
suing a  scire  facias,  either  with  or  without  an  entry  of  judgment, 
shall  not  have  the  effect  of  continuing  the  lien  for  a  longer  period  than 
five  years  from  the  day  on  which  it  may  be  revived  or  such  scire  facias 
may  have  issued.  The  lien,  by  the  act  of  1827,  is  continued  either 
by  entry  or  revival  of  the  judgment,  or  by  a  scire  facias  sued  out 
within  the  period  of  five  years  from  the  revival  of  the  judgment.  As, 
then,  the  issuing  of  (he  scire  facias  has  the  same  effect  as  the  revival 
of  the  judgment,  it  became  necessary,  to  remove  all  doubts  on  that 
subject,  for  the  act  to  fix  the  time  it  should  have  that  operation, 
viz.,  as  in  the  case  of  the  judgment,  for  five  years  from  the  time  it 
was  issued.  When,  then,  a  scire  facias  is  issued  to  revive  the  judg- 
ment, the  lien  is  continued  for  five  years,  and  no  longer.  The  law 
does  not  recognize  the  possibility,  when  due  diligence  has  been  used, 
that  the  plaintiff  can  fail  to  obtain  a  judgment  of  revival  within  the 
period  of  five  years ;  and  what  is  due  diligence  is  indicated  by  the 
act,  viz.  having  a  judgment  of  revival  within  that  time.  Nor  does 
this  opinion  interfere  with  Vitry  «.  Dauci,  3  Rawle  9,  which  was  de- 
cided under  the  act  of  1798.  In  Vitry  v.  Dauci  there  was  gross 
negligence  in  prosecuting  the  scire  facias,  and  the  court  thought 
there  must  be  due  diligence  to  preserve  the  lien  ;  but  what  consti- 
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tutes  due  diligence  was  not,  nor  could  it  be  determined  under  that 
act,  which,  like  the  act  of  1827,  gives  no  certain  rule  for  our  govern- 
ment. In  Davis  v.  Jones,  12  Serg.  fy  Rawle  60,  the  court  repudi- 
ated the  English  rule)  that  if  the  plaintiff  does  not  proceed  on  his 
scire  facias  in  a  year  and  a  day,  it  is  discontinued,  and  he  must  sue 
out  another.  It  is  altogether  probable  the  legislature  had  an  eye  to 
Davis  v.  Jones  in  enacting  the  third  and  last  clause  of  the  section  of 
the  act  of  1827. 

The  order  of  the  court  of  common  pleas  discharging  the  rule  is 
reversed,  and  the  rule  is  made  absolute. 

The  Monongahela  Bank  v.  Meason  et.  al.  The  creditors  object 
to  the  payment  of  the  judgment,  because  the  scire  facias  to  January 
term  1828  was  an  abandonment  of  the  scire  facias  to  the  June  term 
1827,  and  because  more  than  five  years  have  elapsed  from  the  time 
the  original  judgment  was  rendered  until  the  issuing  the  second 
scire  facias.  The  second  scire  facias  does  not  purport  to  be  an  alias, 
nor  was  there  any  necessity  for  an  alias,  as  the  return  on  the  first 
was  "  scire /eci"  It  is  probable  that  the  second  was  issued  without 
adverting  to  the  first:  but  from  whatever  cause  the  blunder  may 
have  arisen,  it.  is  a  clear  case  of  abandonment ;  and  not  being  within 
five  years  from  the  judgment,  the  lien  is  gone.  The  order  of  the 
common  pleas  is  affirmed. 

Baily  v.  Meason,  and  Trevois'  administrator  v.  Meason.  The  ob- 
servations already  made  in  Hankins  v.  Meason  are  applicable  here. 
We  perceive  no  want.of  legal  diligence  amounting,  as  is  alleged,  to 
an  abandonment.  Order  of  the  common  pleas  affirmed. 

Ann  Stevens  v.  Meason.  The  principles  already  established  show 
this  case  to  be  clear  of  difficulty.  Order  of  the  common  pleas  af- 
firmed. 

The  Union  Bank  of  Pennsylvania  v.  Meason's  Executors.  There 
is  nothing  in  the  objection  that  the  judgment  entered  in  this  case  is 
void.  If  defective  at  all,  it  is  an  irregularity  which  cannot  affect 
the  judgment  until  reversed  on  a  writ  of  error.  The  validity  of  the 
judgment  cannot  be  questioned  on  the  distribution  of  the  money 
raised  by  the  sheriff's  sale. 

A  difficulty  has  been  made  whether  this  is  a  judgment  against 
the  executors  of  Meason,  in  their  individual,  or  representative  capa- 
city. But  this  we  deem  to  be  an  immaterial  inquiry ;  as  in  whatever 
way  it  may  be  viewed,  this  judgment  creditor  is  entitled  to  come  in 
on  the  fund.  It  is  admitted  that  the  properly  sold,  belonged  to  the 
estate  of  Isaac  Meason  deceased,  and  is,  of  course,  liable  for  his  debts. 
Now  the  doctrine  of  extinguishment,  cannot  arise,  as  we  must  take 
the  judgment  to  be  valid,  as  above  stated,  either  against  them  as  ex- 
ecutors, or  against  Isaac  Meason  in  his  individual  character;  and  in 
either  case  the  judgment  is  entitled  to  be  paid  out  of  the  fund  raised 
by  the  sale  of  property  which  belonged  to  Isaac  Meason  deceased, 
and  by  him  devised  to  his  son,  as  whose  property  it  was  sold  by  the 
sheriff.  Order  of  the  common  pleas  affirmed, 
iv. — 2  T 
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Hurst  v.  Meason.  The  plaintiff,  under  this  judgment,  levied  on 
the  interest  of  the  defendant  in  the  bridge  at  Connelsville  ;  and  the 
question  is,  whether  the  proceeds  are  to  be  distributed  as  real  or  per- 
sonal property.  The  bridge  was  erected  by  virtue  of  an  act  entitled 
an  act  to  authorize  Isaac  Meason  and  Zachariah  Connel,  their  heirs 
and  assigns,  to  erect,  build  and  maintain  a  toll-bridge  across  the 
Youghiogeny  river,  at  Connelsville,  in  Fayette  county.  It  is  ad- 
mitted that  the  abutments  of -the  bridge  are  built  on  the  lands  of 
Meason  and  Connel;  who,  by  becoming  joint  owners,  became  the 
tenants  in  common  of  the  property.  The  act  vests  the  property  in 
Connel  and  Meason,  their  heirs  and  assigns ;  it  would,  therefore, 
seem  to  be  regarded  by  the  legislature  as  real  estate  :  and  it  is  doubt- 
less competent  for  them  to  say  whether  it  shall  be  real  or  personal 
estate.  And  in  the  sixth  section  the  grantees,  their  heirs  and  assigns, 
are  enjoined,  under  a  penalty,  to  keep  the  bridge  in  repair.  '  If  a 
man  erect  a  bridge  on  his  own  land,  it  is  unquestionably  real  estate; 
and  the  only  difference  between  that  case  and  this  is,  that  here  the 
bridge  is  authorized  by  an  act  of  assembly,  because,  being  built  over 
a  public  highway,  the  consent  of  the  legislature  must  be  obtained 
for  the  erection,  and  the  tolls  must  be  authorized  and  regulated  by 
act  of  assembly.  The  abutments  are  upon  the  land  of  Meason  and 
Connel,  and  I  presume  a  grant  of  the  land  would  carry  the  bridge 
as  an  incident  or  appurtenant;  and  this  would  hardly  be  doubted 
when,  as  may  often  be  the  case  over  a  small  stream,  there  is  but  a 
single  arch.  But  aside  of  this,  I  think  it  clear  that  it  is  real  property. 
It  may  be  included  under  the  term  tenement,  if  not  land.  Tenement 
is  a  word  of  greater  extent  than  land ;  and  though  in  its  vulgar  sense, 
as  Blackstone  says,  it  is  only  applied  to  houses  and  other  buildings, 
yet  in  its  original,  proper  and  legal  sense,  it  signifies  every  thing  that 
may  be  holden,  provided  it  be  of  a  permanent  nature — whether  it  be 
of  a  substantial  and  sensible,  or  of  an  unsubstantial,  ideal  kind.  Thus, 
liberum  tenementum,  frank  tenement  or  freehold,  is  applicable  not  only 
to  lands  and  other  solid  objects,  but  also  to  offices,  rents,  commons 
and  the  like ;  and  as  lands  and  houses  are  tenements,  so  is  an  ad- 
vowson  a  tenement ;  and  a  franchise,  an  office,  a  right  of  common, 
a  peerage,  or  other  property  of  the  like  unsubstantial  kind,  are  all  of 
them,  legally  speaking,  tenements.  A  rent,  and  a  right  of  way,  have 
also  been  held  to  be  tenements.  2  Ves.  Jun.  283.  A  pew  in  a  church 
was  held  to  be  real  estate.  Bates  v.  Sparrell,  10  Mass.  Rep.  323. 
In  Buckridge  v.  Ingram,  2  Ves.  Jun.  651,  the  shares  in  the  naviga- 
tion of  the  river  Avon,  under  the  statute  of  10  Jlnne,  were  held  to  be 
real  estate  and  subject  to  dower.  In  Drybutter  v.  Bartholomew,  2 
P.  Wms  127,  the  shares  of  the  New  River  Company  are  held  to  be 
real  property. 

In  the  case  at  bar  it  is  not  only  a  right  arising  out  of  the  soil,  but, 
so  far  as  the  abutments  of  the  bridge  are  concerned,  it  is  the  soil 
itself.  In  Co.  Litt.  32,  the  cases  in  which  a  woman  is  endowable 
are  enumerated,  as  a  mill,  a  villain,  the  profit  of  stallage,  a  fair,  the 
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office  of  marshalsea,  a  dovehouse  and  a  piscary.  Wherever  a  per- 
petual inheritance  is  granted,  as  here,  which  arises  out  of  lands,  or 
is  in  any  degree  connected  with,  or,  as  it  is  emphatically  expressed 
by  lord  Coke,  exercisable  within  it,  it  is  that  sort  of  property  which 
the  law  denominates  real  property. 

In  Lord  Stafford  v.  Buckley,  2  Ves.  170,  Lord  Hardwicke  said,  "an 
annuity  in  fee,  granted  out  of  the  four  and  a  half  per  cent  duties 
upon  goods  exported  from  the  West  Indies,  is  a  personal  heredita- 
ment." He  was  of  opinion  that  it  was  a  mere  personal  annuity, 
having  no  relation  to  lands  or  tenements,  nor  partaking  of  the  nature 
of  rent,  which  savours  of  the  realty.  I  think  it  plain  that  if  it  had 
savoured  of  the  realty,  the  chancellor  would  have  been  of  the  opinion 
that  it  was  a  real  and  not  a  personal  hereditament.  Order  of  the 
common  pleas  affirmed. 

The  next  and  last  judgment  in  order,  is  the  Bank  of  Pittsburgh 
».  Meason,  which,  it  is  understood,  depends  on  the  principles  discussed 
in  Hankins  v.  Meason.  Order  discharging  the  rule  reversed,  and 
rule  made  absolute. 

Some  doubts  exist  in  the  minds  of  at  least  some  of  the  court, 
whether  the  judgment  creditors  are  entitled  to  more  than  simple 
interest  on  the  original  judgment,  or  whether  they  can  count  their 
interest  on  the  judgments  when  revived.  It  is  therefore  ordered  that 
the  judgments  be  calculated  on  the  principle  of  simple  interest,  leav- 
ing the  other  question  for  future  adjudication. 

Decree  accordingly. 


Henry  against  Norwood. 

By  the  fourth  section  of  the  supplementary  arbitration  act  of  March  1820, 
it  is  the  duty  of  the  party  who  enters  the  rule,  to  serve  a  copy  of  the  record  of 
the  appointment  upon  the  adverse  party,  if  he  reside  in  the  county,  although 
his  attorney  attends  when  the  appointment  is  made. 

In  an  action  for  a  libel,  if  the  plaintiff  give  in  evidence  parts  of  the  libel  not 
set  out  in  the  declaration,  for  the  purpose  of  showing  malice,  it  is  competent  for 
the  defendant  to  give  evidence  of  the  truth  of  such  parts,  although  he  has  not 
pleaded  a  justification. 

In  an  action  for  a  libel  it  is  competent  for  the  defendant  to  prove  that  the 
general  character  of  the  plaintiff  is  bad. 

ERROR  to  the  common  pleas  of  Beaver  county. 

David  Norwood  against  William  Henry.     Action  for  a  libel. 

The  defendant  entered  a  rule  of  arbitration  :  the  attorneys  of  the 
respective  parties  appeared  and  made  choice  of  arbitrators,  and  agreed 
to  the  time  and  place  of  meeting.  The  arbitrators  met,  the  defend- 
ant appeared,  but  the  plaintiff  did  not,  and  an  award  was  made  for 
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the  defendant.  On  motjon  of  plaintiff's  counsel,  the  court  set  aside 
the  award  at  the  cost  of  the  defendant,  OH  the  ground  fchat  a  copy  of 
the  appointment  of  the  arbitrators  was  not  served  on  the  plaintiff,  a^ 
required  by  the  fourth  section  of  the  act  of  28th  of  March  1820. 

The  plaintiff's  declaration  set  out  but  a  part  of  the  libel  made  by 
the  defendant;  but  the  whole  of  it  was  given  in  evidence  to  show 
malice  on  the  part  of  the  defendant  in  publishing  ihe  other  parts  de- 
clared on.  The  defendant,  then  offered  to  give  evidence  of  ihe  truth 
of  those  parts  of  the  libel  thus  read  by  the  plaintiff  and  not  declared 
on.  This  was  objected  to  on  the  ground  that  the  defendant  had  not. 
pleaded  a  justification,  and  the  court  rejected  the  evidence  and  sealed 
a  bill  of  exceptions.  The  defendant  also  offered  to  prove  that  the 
general  character  of  the  plaintiff  was  bad.  This  was  also  objected 
to  and  the  evidence  was  rejected. 

The  errors  assigned  were:  that  the  court  erred  in  settingaside  the 
report  of  the  arbitrators,  and  in  rejecting  the  defendant's  evidence  as 
contained  in  the  two  bills  of  exception. 

Burke  and  Walls,  for  the  plaintiff  in  error,  cited,  2  Stark.  Ev.  877 ; 
Bull.  JV.  P.  9  ;  1  Binn.  92. 

Jlgnew,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Under  the  eighth  section  of  the  act  of  1810  regu- 
lating arbitrations,  where  both  parties,  either  by  themselves,  their 
agents  or  attorneys,  attended  to  the  appointing  of  the  arbitrators  be- 
fore the  prothonotary,  it  was  not  required  of  the  party  entering  the 
rule  that  he  should  give  or  serve  a  certified  copy  of  the  record  of  the 
appointment  upon  the  adverse  parly  in  any  way  whatever — either 
upon  himself,  his  agent  or  attorney.  If  the  latter,  however,  did  not 
attend,  either  in  person,  or  by  his  agent  or  attorney,  at  the  time  and 
place  of  appointing  the  arbitrators,  it  was  then  required  that  a  certi- 
fied copy  of  the  record  of  the  appointment  of  the  arbitrators,  contain- 
ing their  name?,  together  with  the  place  and  time  fixed  for  their 
meeting,  should  be  served  upon  him,  if  living  within  the  county; 
otherwise  upon  his  agent  or  attorney.  But  it  is  evident,  from  the 
fourth  section  of  the  supplementary  act  of  the  28th  of  March  1820, 
that  the  legislature  intended  to  make  some  alteration  in  regard  to 
this  matter  ;  otherwise  the  fourth  section  would  not  have  been  intro- 
duced and  passed.  For  it  being  substantially,  if  not  identically  the 
same  with  that  part  of  the  eighth  section  of  the  original  act,  which 
requires  and  points  out  the  manner  in  which  the  certified  copy  of  the 
record  of  the  appointment  of  the  arbitrators  shall  be  served,  omitting 
the  following  clause,  "  where  such  party  has  not  attended  by  him- 
self, his  agent  or  attorney  on  the  day  on  which  the  arbitrators  were 
chosen  or  appointed,"  goes  to  show  pretty  clearly  that  it  was  intended 
to  make  the  requisition  of  serving  such  certified  copy  on  the  party 
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in  the  manner  therein  prescribed  applicable  to  all  cases,  as  well 
where  he  attended  to  the  appointing  of  the  arbitrators  as  where  he 
did  not.  We  therefore  think,  upon  its  being  shown  that  the  plaintiff 
below  resided  within  the  county,  and  that  no  copy  of  the  appoint- 
ment of  the  arbitrators  was  served  upon  himself,  that  the  court  were 
right  in  setting  aside  the  award  of  the  arbitrators. 

The  second  error  assigned  is,  in  the  court's  rejecting  evidence  of- 
fered by  the  defendant  below,:  first,  for  the  purpose,  as  his  counsel 
allege,  of  proving  the  truth  of  certain  parts  of  the  libellous  writing 
not  set  forth  by  the  plaintiff  in  his  declaration  but  read  in  evidence 
by  him-  to  show  malice  on  the  part  of  the  defendant  in  publishing 
the  other  parts  declared  on  ;  and  secondly,  to  show  I  hat  the  general 
character  of  the  plaintiff  was  bad. 

So  far  as  the  evidence  offered  tended  merely  to  prove  the  truth  of 
those  parts  of  the  libel  read  by  the  plaintiff  but  not  introduced  by 
him  into  his  declaration,  it  certainly  ought  to  have  been  received ; 
because  as  to  them  the  defendant  had  no  opportunity  of  justifying. 
2  Stark.  Ev.  465,  Phil  ed.  1834.  But  how  much  of  the  evidence 
offered  was  of  this  character  does  not  distinctly  appear,  owing 
to  the  careless  manner  in  which  the  bills  of  exception  have  been 
drawn  up.  It  is  certain,  however,  that  it  was  not  all  so  ;  for  the 
depositions  of  Jane  Duff  and  Fanny  Caldwell,  that  part  of  James  An- 
derson's testifying  to  the  free  use  of  ardent  spirits,  &c.  in  the  session 
of  the  plaintiff's  congregation  when  he  was  moderator,  and  the  deposi- 
tion of  James  Miller,  except  that  part  of  it  which  relates  to  the  plain- 
tiff's general  character,  tended  strongly  to  prove  the  truth  of  those 
parts  of  the  libel  selected  by  the  plaintiff  and  set  forth  in  his  declara- 
tion as  the  ground  of  his  complaint;  and  were,  therefore,  not  ad- 
missible evidence  under  the  general  issue.  To  have  received  this 
part  of  the  evidence  would  have  been  a  violation  of  the  rule  estab- 
lished in  Underwood  v.  Parkes,  2  Stran.  .1200,  where  it  was  agreed 
by  all  the  judges,  that  evidence  of  (he  truth  could  not  be  admitted 
either  in  bar  of  ihe  action  or  in  mitigation  of  damages,  unless  it  were 
pleaded.  The  propriety  of  this  rule  is  most  obvious,  for  as  Mr  Slar- 
kie  very  justly  observes,  if  facts  tending  to  prove  the  truth  of  the 
charge  were  lo  be  admitted  in  mitigation  of  the  punishment,  how 
would  it  be  possible  to  draw  (he  line  and  stop  short  of  actual  convic- 
2  Stark.  Ev.  470,  Phil.  ed.  1834.  It  may  be  too,  but  not 
having  a  copy  of  the  enlire  libel  on  our  paper  books,  we  cannot 
say  it  was  so,  that  some  of  the  evidence  offered  and  rejected  by  the 
court  (ended  to  prove  particular  facts  or  circumstances  injurious  to 
the  character  of  the  plaintiff,  not  contained  in  any  part  of 'the  libel : 
if  so,  the  court  was  right  in  rejecting  it;  because,  although  the 
plaintiff  may  be  considered  as  having  put  his  general  character  in 
••;uid  therefore  bound  to  sustain  Jt  or  abide  the  consequences, 
yet  it  would  be  unreasonable  to  suppose  that  he  could,  or  to  require 
that  he  should,  come  prepared  to  encounter  and  refute  every  act  or 
appearance  of  indiscretion  or  crime  that  might  be  imputed  to  him  in 
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the  whole  course  of  his  life,  without  any  previous  notice  given  to 
hirn  that  such  charges  were  intended  lo  be  made.  And  besides, 
even  if  a  plaintiff  should  be  guilty  of  one  offence,  that  furnishes  no 
reason  or  justification  for  falsely  and  groundiessly  charging  him  with 
another;  nor  ought  it  to  be  considered  any  extenuation  of  the  con- 
duct of  a  slanderous  defendant. 

Something  was  also  said  on  the  argument  in  regard  to  the  admis- 
sibility  of  evidence  tending  to  prove  that  the  charges  contained  in 
the  libel  and  set  forth  in  the  declaration  were  in  circulation  and  cur- 
rently reported  to  be  true  before  they  were  published  by  the  defend- 
ant as  a  libel.  The  admission  of  such  evidence,  even  in  cases  of 
verbal  slander  or  defamatory  words  spoken,  ought  not  perhaps  to  be 
sanctioned,  unless  under  pretty  narrow  restrictions;  for  in  many  such 
cases  it  may  be  impossible  to  trace  the  slanderous  report  to  its  first 
author,  and  in  every  case  of  the  kind  the  defendant  is  as  likely  to  be 
the  author  as  any  other.  And  why  should  not  the  publisher  of  a 
slander  be  held  responsible  and  punished  as  the  author,  unless  he 
shows  clearly  who  the  author  is,  and  that  when  he  spoke  the  slander- 
ous words  he  mentioned  the  author's  name  in  such  a  way  as  to 
show  that  he  was  a  witness  for  the  party  slandered  against  the  slan- 
derer, and  not  participating  with  him  in  it]  But  it  is  obvious,  for  at 
least  two  reasons,  that  the  rule,  even  thus  qualified  and  restricted, 
ought  not  to  afford  a  protection  to  a  parly  who  has  heard  defamatory 
words  spoken  of  another,  if  afterwards  he  commit  them  to  writing  or 
to  print,  and  publish  them  in  this  form,  without  some  legal  excuse  for 
doing  so,  notwithstanding  he  gives  the  author's  name  along  with  it. 
First,  because  the  words  spoken,  though  tending  to  bring  the  person 
of  whom  they  are  spoken  into  contempt  or  ridicule  among  his  ac- 
quaintances, may  not  be  actionable,  but  may  become  so  by  commit- 
ting them  to  writing  or  print,  and  publishing  the  same ;  so  that  if  it 
were  to  be  held  a  good  defence  for  the  writer  or  printer  and  publisher 
in  such  case,  that  he  disclosed  in  his  written  or  printed  publication 
the  name  of  the  person  who  communicated  the  same  to  him  ore  tenus, 
it  is  perfectly  clear  that  the  person  slandered  must  be  without  re- 
dress, though  greatly  injured.  And  secondly,  because  reducing  the 
slander  to  writing  or  print,  and  sending  it  forth  into  the  world  in  this 
form,  not  only  gives  to  it  a  much  wider  spread,  but  a  character  vastly 
more  imposing  on  the  credulity  of  mankind,  and  one  that  may  occa- 
sionally commend  itself  to  the  most  wary.  In  short,  the  injury  pro- 
duced, both  to  the  public  and  the  individual,  by  a  written  or  printed 
slander,  is  so  much  greater  than  that  generally  occasioned  by  a  ver- 
bal one,  that  they  may  be  considered  as  belonging  almost  to  different 
classes  of  private  wrongs. 

With  respect  to  the  evidence  offered  for  the  purpose  of  showing 
that  the  general  character  of  the  plaintiff  was  bad,  we  think  it  ought 
lo  have  been  received,  and  I  hat  the  court  below  were  wrong  in  re- 
jecting it.  2  Stark.  Ev.  469,  470,  Phil.  ed.  1834,  and  the  authori- 
ties referred  to  in  the  notes.  That  such  evidence  is  admissible  may 
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be  clearly  deduced  from  the  ground  itself  upon  which  the  plain- 
tiff must  rest,  his  claim  to  damages.  In  his  declaration  he  com- 
plains, that,  being  of  good  character  as  a  minister  of  the  Gospel,  and 
also  as  a  citizen,  and  having  sustained  the  same  until  ihe  publica- 
tion of  the  libel  by  the  defendant,  he  thereby  received  great  injury 
in  his  good  name  so  previously  had  and  enjoyed.  Now  it  is  appa- 
rent that  the  injury  here  complained  of  and  alleged  to  have  been 
produced  by  the  publication  of  the  libel,  is  the  loss  of  his  good  cha- 
racter ;  and  hence  it  becomes  all  important,  as  well  as  pertinent  to 
the  issue,  to  inquire  whether  or  not  the  plaintiff  had  a  good  charac- 
ter, such  as  he  has  averred  in  his  declaration;  for  if  he  had  it  not, 
it  was  impossible  in  the  nature  of  things  that  he  could  either  lose 
or  be  deprived  of  it.  The  testimony  was  also  admissible  for  the  pur- 
pose of  establishing  a  measure  of  justice  between  the  parties;  because 
the  extent  of  the  injury,  if  any,  which  the  plaintiff  had  sustained, 
depended,  in  some  degree  at  least,  upon  the  goodness  or  the  badness 
of  his  general  character  before  the  publication  of  the  libel;  and  as 
the  amount  of  compensation  ought  to  be  commensurate  with,  and 
bear  some  proportion  to,  the  extent  of  the  injury,  it.  was  altogether 
proper  for  the  jury,  who  were  to  assess  the  amount,  to  know  what 
standing  and  character  the  plaintiff  had  in  society  anterior  to  the 
publication  of  the  libel. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Call  against  Lorimer. 

Whether  a  tract  of  land  is  seated  or  unseated,  and  has  been  assessed,  taxed 
and  sold  by  the  treasurer  as  such,  must  depend  upon  the  records  of  the  commis- 
sioner's office,  and  not  upon  parol  testimony  as  to  the  fact,  or  the  private  dupli- 
cate of  an  assessor. 

ERROR  to  Butler  county. 

The  plaintiff,  Archibald  M'Call,  gave  in  evidence  a  regular  title 
from  the  commonwealth  to  the  land  in  dispute  :  the  defendants,  the 
heirs  of  Alexander  Lorimer  deceased,  claimed  title  by  virtue  of  a  sale 
for  taxes  by  the  treasurer.  The  records  of  the  commissioner's  office 
did  not  show  that  the  land  had  been  assessed  and  taxed  as  unseated; 
but  they  offered  to  prove  by  Moses  Hanlin,  that  "  he  was  the  assessor 
for  1814,  and  took  down  four  hundred  acres  from  the  preceding  du- 
plicate: he  called  at  Lorimer's  house  and  he  was  from  home,  and  then 
put  down  in  the  seated  list  four  hundred  acres:  ihe  ne*xt  week  he 
saw  Lorimer,  who  told  him  he  would  not  pay  for  more  than  two 
hundred  acres  :  that  he  then  altered  the  assessment  in  his  own  dupli- 
cate, charging  him  with  two  hundred  acres  in  the  seated  and  two  hun- 
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drecl  acres  to  Nicholas  Day  in  the  unseated  list:  that  he  returned 
the  one  he  got  from  the  commissioners  to  the  office  and  did  not  know, 
until  he  saw  it  in  court,  but  what  he  had  altered  it  also."     The 
plaintiff  objected  to  this  evidence  on  the  ground  that  the  assessment 
of  unsealed  land  cannot  be  established  by  parol  evidence,  and  which, 
in  thi«  instance,  goes  to  contradict,  the  written  evidence  of  assess- 
ment ;  but  the  court  overruled  the  objection,  and  the  testimony  was 
given      The  defendants  then  offered  in  evidence  the  private  dupli- 
cate of  Moses  Hanlin,  which  he  kept;  the  private  duplicate  of  the 
supervisors,  and  their  assessment  of  road  taxes  ;  the  l.st  of  lost  taxes 
returned  by  the  collector  into  the  commissioner's  office  ;  the  record 
of  an  agreement  between  John  Lorimer  and  Nicholas  Day  ;  Hie  sale 
book  of  the  commissioners  ;  the  surplus  bond  of  Edward  Duffy ;  and 
a  deed  from  Hugh  M'Kee,  treasurer  to  Edward  Duffy,  for  two  h 
dred  acres,  «  part  of  John  Lorimer's  tract,"  dated  the  1 1th  of  August 
1817      This  evidence  was  objected  to  by  the  plaintiff;  but  the  court 
overruled  the  objection,  and  the  evidence  was  given, 
a  verdict  for  the  defendant. 

The  errors  assigned  were,  in  admitting  the  evidence  mentioned 
the  first  and  second  bills  of  exception. 

Evans  and  Ayres,  for  plaintiff  in  error,  cited   Birch  «.  Fisher,  13 
Sere.  &>  Rawle  MS;  Wain  «.  Shearman,  8  Serg.   $  Rawle  368 
Bind  JT Ramsay,  9  Serg.  4*  fiawfc  109;  Cox  v.  Grant,  1  Yeates  1« 
Stewart  ».  Shoenfelt,  13  Serg.  fy  Rawle  3QI. 

Sullivan,  for  defendant  in  error,  cited,  Parker  v.  Loughborough, 
10  Serg.  #  Rawle  249  ;  Hubley  v.  Keyser,  2  Penns.  Rep.  501. 

The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J.— Ten  years  ago  we  find  in  13  Serg^  $  Rawle  3 
the  case  of  Stewart  ^Shoenfelt,  the  first  case  in  Pennsylvania  m 
which  a  purchaser  of  a  tract  of  land  sold  for  non  W™ni  °**™*> 
succeeded  in  holding  the  land.     This  was  also  the  first  reported  de- 
cision under  the  act  of  the  13th  of  March  1815      We  seem  now  to 
have  come  to  the  opposite  extreme,  and  to  doubt  whether  m  any 
case,  under  any  circumstances,  a  title  under  a  sale  for    axes  can  be 
invalid.     Under  the  provisions  of  the  former  acts,  no  sale  had  been 
held  valid  ;  because  some  one  thing  in  the  process  of  Assessment  01 
sale  had  been  omitted  or  done  irregularly ;  or,  if  all  had 
regularly,  some  of  the  evidences  of  regularity,  though  cveiy  body 
new  they  existed  a  few  weeks  before  the  trial,  yet,  at  the  trial,  weie 
not  found"  This  state  of  things  led  to  the  act  of  i^whic^among 
other  things,  provided,  "  that  if  the  owner  of  land  sold  for  taxes  shall 
with  ntw0gyeParsafte,-  such  sale  make  a  tender  of  the  amount  of 
axes  for  which  the  land  was  sold,  and  costs   with  the  ^d.tional 
sum  of  twenty-five  per  cent  on  the  same,  to  the  county  treasurer 
who  is  hereby  authorized  and  required  to  receive  the  same,  and  pay 
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it  over  to  the  said  purchaser  on  demand  ;  and  if  it  shall  be  refused 
by  the  said  treasurer,  or  in  case  the  owner  or  owners  of  land  so  sold 
shall  have  paid  the  taxes  due  on  them  previously  to  the  sale,  then, 
and  in  either  of  these  cases,  said  owner  or  owners  shall  be  entitled 
to  recover  the  same  by  due  course  of  law  ;  but  in  no  other  case,  and 
on  no  other  plea  shall  an  action  be  sustained  :"  and  "  that  no  alleged 
irregularity  in  the  assessment,  or  process,  or  otherwise,  shall  be  con- 
strued or  taken  to  affect  the  tide  of  the  purchaser;  but  the  same  shall 
be  declared  to  be  good  and  legal."  This  act  does  not  purport  to  lay 
down  an  entire  system  ;  it  does  not  alter  the  jurisdiction  of  the  com- 
missioners, or  extend  their  authority  to  sell  for  unpaid  taxes  any 
other  than  unseated  lands ;  lands  on  which  a  person  is  residing  are 
as  much  exempt  from  sale  by  a  treasurer  as  before  the  passing  of  this 
act;  so  too  the  treasurer  is  authorized  to'make  sale  of  the  whole  or 
any  part  of  such  tracts  of  unseated  lands,  situate  in  the  proper  county, 
as  will  pay  the  arrearages,  any  part  of  which  shall  have  remained  due 
and  unpaid  for  the  space  of  one  year. 

Taxes  cannot  be  due  unless  they  have  been  assessed.  Words 
and  names  often  mislead.  There  is  in  each  township  of  every 
county  an  officer  called  the  assessor ;  and  it  is  too  often  assumed 
that  he  assesses  the  taxes.  By  the  act  of  the  llth  of  April  1799 
for  raising  county  rates  and  levies,  it  is  thus  directed — 

Section  seven.  The  commissioners  shall  make  an  estimate  of  the 
probable  expense  of  their  county  for  the  ensuing  year,  and  issue  their 
precepts  to  the  respective  township  assessors,  requiring  them  to  make 
a  just  and  perfect  return  of  the  names  of  all  persons  within  their  wards, 
townships  or  districts,  and  of  all  property  made  taxable  by  this  act, 
within  thirty  days  after  the  date  of  such  precept,  together  with  a 
just  valuation  of  the  same ;  and  on  the  receipt  of  such  return  the  com- 
missioners shall  proceed  to  quota  the  townships  agreeably  to  the 
quantity  and  quality  of  the  land  and  other  taxable  property ;  and 
when  they  shall  have  completed  and  ascertained  the  quotas  of  each 
township,  shall  cause  accurate  transcripts  of  such  assessments  to  be 
made  out  by  their  clerk,  and  transmit  them  to  the  ward  or  township 
assessors.  It  then  directs  notice  to  be  given  of  the  time  and  place  of 
appeal,  at  which  appeal  a  board  of  commissioners  shall  attend,  and 
hear  all  persons  who  may  apply  for  redress,  and  grant,  such  relief  to 
them  as  may  appear  just  and  reasonable. 

Section  nine  directs,  that  in  each  of  the  two  years  succeeding  the 
triennial  assessment,  the  commissioners  shall  send  a  transcript  of 
the  last  triennial  assessment  to  the  assessors  of  each  township  or 
ward  ;  who  shall  note  all  changes  of  persons  or  property,  and  make  a 
just  return  to  them  within  thirty  days  from  the  date  of  such  precept, 
with  the  like  provisions  as  in  the  last  quoted  section. 

Section  ten.  The  commissioners  shall,  immediately  after  the  ap- 
peals are  over,  regulate  the  assessments  according  to  the  alterations 
made,  and  cause  their  clerk  to  make  fair  duplicates  thereof,  &c. 

Section  fifteen.  The  commissioners  shall  issue  their  warrants,  with 
iv. — 2  u 
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the  duplicates,  to  the  respective  collectors,  authorizing  them  to  de- 
mand and  receive  of  and  from  every  person  in  such  duplicate  named, 
the  sum  wherewith  such  person  stands  charged. 

By  the  second  section  of  the  act  of  the  3d  of  April  1804,  all  un- 
seated lands  in  this  commonwealth,  held  by  individuals,  companies 
or  bodies  corporate,  shall,  for  the  purpose  of  raising  county  rates  and 
levies,  be  valued  and  assessed  in  the  same  manner  as  other  property. 

By  the  act  of  the  6ih  of  April  1802,  the  supervisors  of  the  roads 
are  to  levy  a  tax  on  all  property  made  taxable  by  the  above  cited  act 
of  the  llth  of  April  1799  ;  and  in  assessing  said  tax  the  supervisors 
shall  take  to  their  assistance  the  assessor  for  the  time  being,  whose 
duty  it  shall  be  to  furnish  a  correct  copy  of  the  last  valuation  of  pro- 
perly in  said  township,  and  assist  in  making  the  assessment;  and 
the  amount  of  taxable  property,  trades,  professions  and  occupations 
shall  be  taken  from  the  last  return  of  taxable  property  made  in  the 
township  for  the  last  county  tax,  and  apportioned  on  the  inhabitants 
in  proportion  to  the  last  corrected  apportionment  of  the  county  taxes, 
put  into  the  hands  of  the  township  collectors.  It  then  provides  that  if 
they  shall  discover  any  property  overlooked  by  or  concealed  from 
the  township  assessor  they  shall  assess  it ;  but  the  law  gives  no 
power  to  change  the  property  or  valuation  before  made. 

Section  seven  directs  the  supervisors  to  make  out  and  return  to 
the  commissioners  a  fair  transcript  of  the  tax  due  and  unpaid  on  the 
several  tracts  of  unseated  land.  I  would  remark  here  that  the  list 
of  unseated  lands  returned  by  the  supervisors  to  the  commissioners 
was  before  us  :  in  this  the  part  of  John  Loriraer  had  been  inserted  as 
belonging  to  Nicholas  Day,  but  the  name,  quantity  and  sum  were 
erased. 

The  facts  of  this  case  were;  that  John  Lorimer  settled  about  1798 
on  the  tract  in  question,  under  a  contract  with  Nicholas  Day,  (pro- 
bably the  agent  of  Archibald  M'Call)  by  which  Lorimer  was  to  have 
two  hundred  acres  for  making  the  settlement.  On  the  14th  of  March 
1817,  a  patent  was  obtained  in  the  name  of  John  Lorimer  for  four 
hundred  and  thirty  nine  acres  one  hundred  and  four  perches.  On  the 
4th  of  June  1817,  Lorimer  conveyed  two  hundred  and  thirty-nine 
acres  to  Archibald  M'Call.  John  Lorimer  in  1817,  or  probably  be- 
fore, had  sold  his  two  hundred  acres  to  Edward  Duffy.  The  plain- 
tiff also  showed  the  duplicate  of  assessment  of  Donegal  township  for 
1815,  in  which  John  Lorimer  is  taxed  for  the  whole  tract  as  seated, 
and  in  his  possession. 

The  defendants  offered  to  prove  by  Moses  Hanlin,  "that  he  was 
assessor  in  1814,  and  for  the  year  1814  :  that  he  took  the  whole 
number  of  four  hundred  acres  from  the  duplicate  of  the  preceding 
year :  that  he  called  at  Lorimer's  house  and  he  was  not  at  home,  and 
he  put  down  in  the  seated  list  four  hundred  acres  :  that  next  week 
he  saw  Lotimer,  who  told  him  he  would  not  pay  for  more  than  two 
hundred  acres ;  that  he  then  altered  the  assessment  in  his  own  dupli- 
cate, charging  him  with  two  hundred  acres  in  the  seated,  and  two 
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hundred  acres  to  Nicholas  Day  in  the  unseated  :  that  he  returned  the 
duplicate  he  got  from  the  commissioners  to  the  office,  and  that  he 
never  knew  until  he  saw  it  in  court  but  what  he  had  altered  it  also." 

This  was  objected  to,  but  admitted,  and  exception  taken. 

The  defendants  then  offered  in  evidence  the  private  duplicate  of 
Moses  Hanlin  which  he  kept ;  also  the  private  duplicate  of  the  super- 
visors and  their  assessment;  the  list  of  lost  taxes  returned  by  the 
collector  into  the  commissioner's  office;  the  agreement  between  John 
Lorimer  and  Nicholas  Day  ;  the  sale  book  of  the  commissioners  ;  the 
bond  of  Edward  Duffy  for  the  surplus  purchase  money  after  paying 
taxes;  the  treasurer's  deed  to  Duffy  for  two  hundred  acres,  part  of 
John  Lorimer's  tract,  dated  the  llth  of  August  1817  :  all  of  which 
were  objected  to,  but  admitted,  and  exception  taken. 

The  two  bills  of  exception  depend  on  the  same  principle.  I  shall 
consider  them  together. 

It  is  material  to  recollect  that  in  ihe  duplicate  returned  by  Hanlin. 
to  the  commissioners,  the  whole  tract  is  assessed  to  John  Lorimer, 
and  of  course  the  tax  of  the  whole  tract  is  put  in  the  collector's  du- 
plicate ;  in  no  official  paper  is  any  tax  charged  to  any  part  of  it  as 
unseated  land. 

It  will  be  seen  by  the  acts  cited,  that  although  the  assessor  was 
to  perform  a  part  in  imposing  a  tax,  yet  all  that  he  did  was  to  be 
returned  to  the  commissioners ;  they  were  to  decide  the  amount  of  tax  to 
be  levied — to  decide  the  rate  per  cent  to  be  levied  from  all  property 
valued  and  returned  by  the  assessors.  They  were  to  hold  appeals 
in  every  township  to  correct  any  errors  by  the  assessor.  They,  after 
this,  were  to  make  a  fair  duplicate  of  all  as  corrected,  and  this  was  to 
be  sent  to  the  collector.  The  present  case  presents  the  question,  whe- 
ther the  assessor  alone  can  impose  a  tax,  in  a  manner  of  which  he 
gives  the  commissioners  no  notice,  of  which  the  collector  is  not  in- 
formed, for  it  is  not  in  his  duplicate,  and  of  course  he  can  neither 
demand  nor  recover :  it  is  more  than  that,  it  is  whether  the  assessor 
can  value  and  return  a  tract  as  seated,  and  the  commissioners  au- 
thorize their  collector  to  receive  the  tax  for  the  whole  tract  as  seated, 
and  the  assessor,!  by  what  he  calls  his  private  duplicate,  assess  on 
half  of  it  an  additional  tax  as  unseated  ;  for  the  whole  being  regu- 
larly taxed  as  seated,  the  charge  on  part  as  unseated,  is  an  addition — 
it  is  taxing  that  part  twice  in  the  same  year.  Now  this  cannot  be 
done.  It  presents  a  strange  question,  when  courts  and  judges  have 
said  there  must  be  unseated  land,  a  tax  assessed  and  due — and  then 
a  sale  may  be  or  must  be  valid  ;  such  a  case  as  this  never  occurred 
to  them.  There  is  no  law  which  authorizes  two  distinct  taxes  for 
county  rates  and  levies  on  the  same  land  in  the  same  year ;  and  no 
law  which  enables  an  assessor  to  impose  a  tax  without  the  commis- 
sioners knowing  of  it,  or  having  in  their  office  any  means  of  knowing 
of  it.  It  is,  I  think,  very  unusual  for  an  assessor  to  keep  a  copy  of  his 
duplicate.  The  law  gives  no  validity  or  effect  to  it  more  than  if  made 
by  a  stranger.  I  will  not  say  that  (here  may  not  be  cases  where,  if 
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the  one  returned  to  the  commissioners  was  lost,  a  sworn  copy  would 
be  used  in  its  place ;  but  I  do  say,  that  where  the  duplicate  returned 
to  the  office  of  the  commissioners,  the  one  sent  to  the  collector,  and 
every  paper  in  the  commissioners'  office  shows  one  and  the  same 
thing,  a  copy  made  and  kept  by  the  assessor,  or  any  other  person, 
cannot  be  received  to  overturn  the  whole  record.  I  will  suppose 
Moses  Hanlin  to  be  a  man  of  unquestionable  veracity:  but  if  he  can 
do  this,  every  assessor  .can  do  it ;  if  lie  made  the  alteration  a  week 
after,  in  his  own  copy,  another  may  do  it  a  year  or  five  years  after ; 
and  the  records  of  that  office  are  worse  than  useless.  It  is  twenty 
years  since  Moses  Hanlin  was  assessor;  during  all  that  time  this 
land  had  not  appeared  charged  with  this  tax.  It  is  idle  to  talk  about 
land  being  untaxed  in  all  records,  and  in  the  minds  of  all  officers  for 
twenty  years,  or  any  year,  and  yet  being  liable  to  be  sold,  and  the  sale 
made  good  by  a  private  paper  of  any  man.  The  oath  and  the  pri- 
vate duplicate  were  equally  inadmissible. 

But  it  was  said  the  collector  for  1815  was  exonerated  from  the 
tax  of  John  Lorimer  for  that  year.  Will  this  make  a  tract  unseated 
which  had  been  farmed  frcm  1798  till  that  time,  and  has  been  ever 
since  ?  But  this,  when  inspected,  proves  too  much  :  the  collector  was 
exonerated  from  the  whole  tax  on  all  land  taxed  to  Lorimer,  and 
from  the  tax  on  his  horses  and  cows ;  it  does  not  show  an  exonera- 
tion for  part  of  the  land  as  unseated,  but  of  the  whole  tax. 

Lorimer  might  have  returned  all  but  his  own  two  hundred  acres 
unseated  ;  and  if  this  had  been  done,  and  so  returned  to  the  commis- 
sioners, all  would  have  been  right ;  nay  more,  if  nothing  on  the  sub- 
ject appeared  on  the  records  of  the  commissioners,  it  would  present 
a  different  case  ;  but  there  is  no  paper  lost ;  every  thing  is  in  the 
commissioners'  office  which  ought  to  be  there  ;  and  this  whole  tract 
is  taxed  as  settled,  and  the  collector  is  authorized  to  collect  the  tax 
for  the  whole  of  it ;  he  neglects  to  do  so  and  is  exonerated.  Nothing 
shows  this  land  to  have  been  unseated.  It  was  not  unseated;  but 
parol  evidence,  and  a  useless  paper,  are  to  vacate  all  the  acts  and  all 
the  records  of  ihe  county,  and  divest  the  title  of  a  tract  of  land. 

Let  me  be  understood.  The  sale  by  a  treasurer  may  be  good 
though  any  one  of  the  several  documents  showing  the  assessment  is 
lost  or  is  irregular  ;  nay,  after  a  lapse  of  time,  perhaps  it  may  be  sup- 
ported, where  all  the  evidences  of  regularity  are  lost  or  destroyed ;  and 
in  such  cases  the  oaths  of  persons  may  be  admitted  to  prove  that  they 
once  existed.  But  this  is  a  very  different  case.  Every  document  is, 
as  I  understand  it,  still  found,  and  all  agree  in  taxing  the  whole  of 
the  tract  as  seated  land.  There  is  no  allegation  that  any  paper  in 
the  office  has  been  altered — all  is  plain ;  but  the  offer  was  to  set 
aside  all  this  on  the  oath  of  a  man  as  to  what  he  did  twenty  years 
ago,  and  intended  to  do  twenty  years  ago ;  and  by  the  production  of 
an  unofficial  paper,  never  seen  till  this  trial,  and  which,  I  repeat,  can- 
not overturn  the  records  of  the  commissioners'  office.  Nothing  done 
by  the  assessor  is  of  any  validity  but  what  is  returned  to  the  commis- 
sioners ;  what  is  not  returned  to  them  is  null.  Mistakes  may  be  cor- 
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reeled  at  the  appeal,  or  perhaps  at  any  time  within  the  year  ;  but 
titles  to  land  cannot  depend  on  unofficial  papers  and  the  oaths  of  in- 
dividuals who  have  neglected  or  exceeded  their  authority  ;  and  this, 
too,  in  opposition  to  the  regular  office  documents. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Connell  against  Linton. 

Although  a  jury  may  be  sent  out  again  to  give  them  an  opportunity  for  cor- 
rection in  matters  of  obvious  inadvertence ;  yet  it  is  error  to  do  so  for  the  pur- 
pose of  altering  the  substance  of  their  verdict  at  the  suggestion  of  the  court. 

In  trover  the  value  of  the  property  is  ordinarily  the  measure  of  damages,  and 
what  is  given  for  this,  or  for  the  detention,  ought  to  be  compensatory,  and  never 
with  a  view  to  affect  the  right  of  a  party  to  pay  or  receive  costs. 

WRIT  of  error  to  Cambria  county. 

This  was  an  action  of  trover  which  originated  before  a  justice, 
who  rendered  a  judgment  for  the  plaintiff  for  35  dollars,  from  which 
the  defendant  appealed.  The  cause  was  tried  in  court,  and  the 
jury  returned  a  written  verdict,  "  We  find  for  the  plaintiff  34  dollars 
with  costs  of  suit."  On  receiving  the  verdict  it  was  suggested  by 
the  court  that  the  plaintiff  would  not  be  entitled  to  costs;  and  at 
the  request  of  the  plaintiff's  counsel  the  jury  were  sent  out  to  con- 
sider the  subject,  and  returned  with  a  verdict  for  35  dollars  and 
costs  of  suit :  upon  which  a  judgment  was  rendered. 

The  error  assigned  was  in  sending  the  jury  back  to  re-consider 
their  verdict. 

•Alexander,  for  plaintiff  in  error. 
•M'Keehan,  contra. 

PER  CURIAM. — A  jury  may  undoubtedly  be  sent  out  again  to 
give  an  opportunity  for  correction  in  matters  of  obvious  inadvert- 
ence :  but  it  is  a  discretion  to  be  tenderly  exercised  ;  never  to  alter 
the  substance  of  their  verdict  at  the  bidding  of  the  judge.  Here 
the  damages  were  increased  to  give  the  plaintiff  costs,  on  a  sugges- 
tion which,  if  productive  of  the  legal  effect  ascribed  to  it,  ought  not 
to  have  been  made  even  in  the  course  of  the  trial.  In  trover,  the 
value  of  the  property  is  ordinarily  the  measure  of  the  damages ;  and 
whatever  is  given  for  this  or  for  the  detention,  ought  to  be  compen- 
satory, and  never  with  a  view  to  affect  the  right  of  an  appellant  to 
pay  or  receive  costs.  The  error,  being  an  incident  of  the  trial,  was 
proper  for  a  bill  of  exceptions,  and  for  correction  here. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Cowles  against  Brawley. 

Special  bail  has  until  the  quarto  die  post  of  the  scire  facias  to  surrender 
his  principal ;  but  the  first  day  of  the  term  is  not  excluded  in  the  computation. 

ERROR  to  the  common  pleas  of  Crawford  county. 

This  was  a  scire  facias  upon  a  recognizance,  in  which  the  plaintiff 
in  error  was  the  plaintiff  below,  and  the  following  facts  appeared. 

In  the  suit  of  Wicldiffe  Cowles  v.  Oliver  Cowles,  in  the  common 
pleas  of  Crawford  county,  Brawley,  the  defendant,  was  special  bail 
for  Oliver  Cowles,  the  defendant  in  that  case.  Judgment  having  been 
rendered  against  defendant,  and  a  capias  ad  satisfaciendum  to  April 
term  1831  returned  non  est  inventus,  a  scire  facias  against  Brawley, 
as  special  bail,  was  issued  and  served,  returnable  to  August  term 
1831.  That  term  commenced  on  Monday  the  15th  of  August. 
On  Friday  the  19th,  the  bail  surrendered  the  defendant.  The  ques- 
tion is,  was  the  surrender  in  time  7 

The  court  below  was  of  opinion  that  the  surrender  was  in  time, 
and  the  defendant  obtained  a  judgment. 

Derrickson,  for  plaintiff  in  error,  cited,  1  Tidd  123;  1  Com.  Prac. 
2;  3  Black.  Comm.  278  ;  7  Comm.  Dig.,  tit.  Time,  C,  1. 

Riddle,  for  defendant  in  error,  cited,  M'Clurg  v.  Bowers,  9  Serg. 
fy  Rawle  24  ;  Boggs  v.  Teackle,  5  Binn.  338  ;  Ashm.  75  ;  2  Perms. 
Prac.  291  ;  Goswiler's  Estate,  3  Perms.  Rep.  200. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  the  case  of  M'Clurg  v.  Bowers,  9  Serg.  <$• 
Rawle  24,  it  is  stated  to  have  been  settled  by  long  practice  and  un- 
derstanding, that  the  bail  has  till  the  quarto  die  post  to  make  the 
surrender  of  his  principal.  The  fourth  day  of  the  term  inclusive  is 
the  quarto  die  post.  3  Black.  Comm.  278  ;  1  Arch.  Prac.  35.  No 
practice  or  usage  exists  which  varies  the  rule,  and  gives  to  the  bail 
the  fourth  day  of  the  term  exclusive  of  the  first,  as  has  been  contend- 
ed here.  It  follows  that  Oliver  Cowles,  the  defendant  in  the  original 
suit,  not  having  been  surrendered  by  the  bail  till  Friday,  which  was 
after  the  quarto  die  post,  the  surrender  was  too  late,  and  the"  plaintiff 
was  entitled  to  judgment  on  his  scire  facias. 

Judgment  reversed,  and  judgment  for  plaintiff. 
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Rogers  against  Hall. 

The  least  degree  of  concert  or  collusion  between  parties  to  an  illegal  trans- 
action makes  the  act  of  one  the  act  of  all ;  and  the  acts  and  declarations  of  one 
may  be  given  in  evidence  to  affect  the  others. 

A  judgment  will  not  be  reversed  because  of  a  misdirection  to  the  jury  on  a 
point  which  was  not  raised  by  the  evidence. 

In  the  absence  of  proof  to  the  contrary,  the  presumption  of  law  is  in  favour 
of  the  fairness  of  a  transfer ;  but  when  circumstances  demonstrative  of  fraud  are 
proved  respecting  it,  though  not  conclusive,  they  impose  on  the  transferee  the 
necessity  of  elucidation  with  regard  to  the  consideration. 

A  defence  in  ejectment  predicated  upon  the  plea  of  a  purchase  for  value 
without  notice  of  a  fraud,  must  be  sustained  by  other  evidence  than  a  mere 
conveyance  from  the  party  charged  with  the  fraud. 

ERROR  to  the  common  pleas  of  Erie  county. 

Tliis  was  an  action  of  ejectment  by  William  Hall  against  David 
W.  Rogers  and  Levi  Farnum,  for  a  lot  in  the  town  of  Wattsburg. 
Both  parties  claimed  under  Charles  G.  Merrill.  The  plaintiff  gave 
in  evidence  a  judgment  of  William  Hall  against  Charles  G.  Merrill, 
entered  the  27th  of  March  1827,  upon  which  executions  were  issued, 
and  the  lot  in  controversy  levied  and  sold  to  the  plaintiff,  and  con- 
veyed by  deed  from  the  sheriff  dated  the  8th  of  April  1830.  The 
defence  was  made  upon  the  title  of  Robert  Sedgwick,  to  support 
which  the  defendant  gave  in  evidence  a  deed,  dated  the  25th  of 
October  1826,  from  Charles  G.  Merrill  to  George  W.  Pomroy  of 
New  York,  for  the  consideration  of  2000  dollars ;  and  a  deed  from 
George  W.  Pomroy  to  Robert  Sedgwick  of  New  York,  dated  the 
28th  of  November  1828. 

The  plaintiff  then  proposed  to  prove  that  this  conveyance  of 
Charles  G.  Merrill  to  George  W.  Pomroy  was  fraudulent,  and  for  the 
purpose  of  defrauding  creditors.  The  first  witness  called  said  he 
was  present  at  the  execution  of  the  deed ;  that  it  was  done  in  the 
office  of  D.  C.  Barrett,  Esq.,  at  night;  that  no  money  was  paid,  and 
Pomroy  was  not  present ;  that  Barrett  acted  as  his  agent.  The 
plaintiff  then  gave  in  evidence  the  books  of  Merrill,  in  which  a  large 
amount  of  debts  appeared  to  be  due  to  him  ;  also  judgments  and  a 
mortgage;  all  of  which  were  assigned  by  Merrill  to  Pomroy  on  the 
24th  and  26th  of  October  1826.  They  also  gave  in  evidence  a 
power  of  attorney  from  Pomroy  to  D.  C.  Barrett,  Esq.,  dated  the 
18th  of  October  1826,  acknowledged  in  New  York  on  the  23d  of 
November  1826,  which  gave  authority  to  the  atttorney  to  collect 
debts  due  to  Pomroy  as  assignee  of  Merrill,  and  to  lease  or  sell  the 
lot  in  question.  Merrill  ran  off.  When  Merrill's  goods  were  sold  by 
the  sheriff,  some  of  them  were  purchased  in  by  a  person  for  Merrill, 
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and  with  his  money.  The  defendant  offered  to  prove  that  these 
goods  afterwards  came  to  the  possession  of  Barrett,  as  the  attorney 
of  Pomroy.  This  evidence  was  objected  toon  the  ground  that  Bar- 
rett had  no  authority  from  Pomroy  to  receive  the  goods  or  make  any 
disposition  of  them  ;  but  the  court  (Shippen,  president)  received  the 
evidence,  and  sealed  a  bill  of  exceptions. 

The  defendants  then  offered  to  prove  that  the  books  of  Merrill 
exhibited  large  debts  due  to  him,  which  were  not  recoverable  ;  that 
many  of  them  had  been  sued  and  were  not  recovered  ;  that  the 
agent  of  Pomroy  did  pay  37  dollars  of  costs  in  suits  brought  on 
those  accounts,  in  which  nothing  was  recovered.  This  evidence 
was  objected  to  and  rejected  by  the  court  on  the  ground  that  it  did 
not  tend  to  rebut  the  allegation  of  fraud  ;  but  only  to  show  that  if 
there  were  fraud,  it  was  not  so  profitable;  and  because  there  was  no 
offer  to  show  what  debts  were  due  by  Merrill  lo  Pomroy  which  were 
the  consideration  of  the  assignment. 

The  defendants  requested  the  court  to  charge  the  jury  upon  the 
following  points  : 

1.  That  both  parties  claiming  through  Merrill,  and  the  deed  from 
Merrill  to  Pomroy  having  been  executed  prior  lo  the  judgment  of 
Hall  v.  Merrill,  the  defendants  have  a  better  title;  unless  that  deed 
was  made  with  a  view  to  defraud  creditors,  and  this  was  known  to 
Pomroy  :  all  of  which  must  be  proved  by  the  plaintiff,  and  is  not  to 
be  presumed  without  good  evidence. 

2.  That  every  sale  and  transfer  is  to  be  presumed  fair  until  the 
contrary  is  proved  ;  and  that  where,  as  in  this  case,  a  deed  purports 
to  have  been  made  for  a  valuable  Consideration,  it  is  to  be  presumed 
true,  till  a  want  of  consideration  is  established  by  proof. 

3.  That  a  man  in  insolvent  circumstances  has  a  right  to  prefer 
creditors,  paying  some  of  them   their  whole  demand  and  others 
nothing,  which  payments  maybe  made  either  in  lands,  assignments 
of  debts,  or  cash  ;  or  he  may  sell  all  or  any  part  of  his  property  for 
a  sufficient  consideration,  and  the  sale  will  be  good  against  his  cre- 
ditors. 

4.  That  there  is  no  evidence  of  any  fraud  in  this  case  on  the  part 
of  Pomroy,  or  that  he  had  a  knowledge  of  any  on  the  part  of  Mer- 
rill. 

5.  That  if  there  was  fraud  between  Merrill  and  Pomroj7,  it  cannot 
affect  the  title  of  Robert  Sedgwick,  who,  for  aught  that  appears,  was 
an  innocent  purchaser  for  a  valuable  consideration  without  notice  of 
the  fraud. 

Errors  assigned. 

1.  The  court  below  erred  in  admitting  the  testimony  as  to  the 
acts  of  D.  C.  Barrett ;  and  in  admitting  the  written  order  of  said 
Barrett,  directed  to  Rouse,  Tracy  and  Wilcox:. 

2.  The  court  erred  in  rejecting  the  testimony  offered  to  show  that 
the  real  amount  due  to  Merrill,  on  the  books  of  account  assigned  by 
him  to  Pomroy,  and  given  in  evidence  by  plaintiff,  was  much  less 
than  appeared  on  the  face  of  said  books. 
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3.  The  court  erred  in  not  answering  defendants'  second  point  un- 
conditionally in  the  affirmative. 

4.  The  court  erred  in  not  answering  defendant's  third  point  in  the 
affirmative. 

5.  The  court  erred  in  charging  the  jury  that  it  was  incumbent 
on  defendants  to  have  shown  what  amount  of  debt  was  due  from 
Merrill  to  Pomroy,  at  the  lime  of  the  assignment,  and  the  true  and 
exact  amount  of  the  consideration  for  the  assignment  by  Merrill 
to  Pomroy. 

6.  The  court  erred  in  not  answering  defendant's  fifth  point  in  the 
affirmative. 

Babbit,  for  plaintiff  in  error. 
Riddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Did  the  effect  of  Barrett's  acts  on  the  interest  of 
Pomroy  depend  on  the  terms  of  the  power  of  attorney,  restricted  as 
they  are  to  the  recovery  of  the  assigned  debts  and  the  selling  or 
leasing  of  the  land,  there  would  be  more  than  a  doubt  that  the  cir- 
cumstances of  his  agency  in  respect  to  the  furniture  bought  in  for 
Merrill  ought  not  to  prejudice  the  defendant's  title.  But  Barrett 
was,  if  not  the  projector,  certainly  the  manager  of  the  fraud,  and 
also  the  artificer  of  the  very  title  under  which  the  actual  defendant 
claims.  Now  the  least  degree  of  concert  or  collusion  between  par- 
ties to  an  illegal  transaction  makes  the  act  of  one  the  act  of  all ; 
and  here  it  is  proved  that  Barrett  concocted  the  conveyance,  not  in 
the  usual  course  of  a  scrivener  mutually  called  in  by  the  parties,  but 
in  the  absence  of  the  grantee,  without  payment  of  any  visible  con- 
sideration, and  in  the  night  when  the  grantee  fled  from  his  credi- 
tors. Surely  this  was  enough  in  the  first  instance  to  entitle  the 
proof  to  go  to  the  jury. 

The  evidence  to  show  the  amount  realized  from  the  books,  was 
"properly  rejected.  The  inference  of  fraud  arose  from  the  generality 
of  the  assignment  and  the  absence  of  circumstances  explanatory  of 
(he  consideration  ;  and  not  from  the  actual  or  the  ostensible  value 
of  the  property  transferred,  which  could  not  affect  either  of  these  ;  it 
being  just  as  necessary  to  show  consideration  for  a  small  amount  as 
a  great  one.  Though  the  proof  had  been  admitted,  the  inference 
from  the  generality  of  the  assignment  and  the  concealment  of  the 
consideration  would  have  remained  ;  consequently  the  proof  was 
irrelevant. 

A  point  raised  before  the  jury,  and  made  a  subject  of  exception 
here,  is,  in  substance,  that  fraud  must  be  proved  and  not  presumed  ; 
with  which  the  direction  of  the  judge  accorded,  subject  to  this  quali- 
fication, however,  that  it  may  be  proved,  like  any  thing  else,  by  pre- 
sumptive evidence.  Surely  there  was  no  error  in  that. 

The  next  position  assumed  by  the  defendant  is  certainly  true  in 
iv. — 2  v 
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the  abstract ;  for  a  failing  debtor  may  prefer  one  creditor  to  another, 
and  to  that  end  assign  his  property  or  turn  it  into  cash.  It  is  true, 
too,  that  the  judge  refused  to  instruct  in  accordance  with  the  prayer ; 
and  had  there  been  evidence  to  raise  the  point,  I  am  unable  to  see 
how  the  judgment,  on  the  direction  given,  could  have  been  sup- 
ported. But  the  assignment  contains  no  trust  for  preferred  credi- 
tors; and  the  great  defect  as  to  the  assignee  himself  is,  that  he  is 
not  shown  to  have  been  a  creditor  at  all.  And  this  leads  to  the 
subject  of  the  next  assignment  of  error. 

Though  in  the  absence  of  proof  to  the  contrary  the  presumption 
is  in  favour  of  the  fairness  of  a  transaction,  yet  flight  and  an  absolute 
general  assignment  are  in  themselves  circumstances  demonstrative 
of  fraud  ;  and  though  not  conclusive,  they  undoubtedly  impose  on 
the  assignee  the  necessity  of  elucidation.  He  is  the  most  cogniz- 
ant of  the  transaction  and  best  able  to  explain  it;  and  why  should 
the  business  of  explanation  be  laid  on  the  creditors  placed  by  him  in 
the  dark  though  entitled  to  light?  The  question  is  on  the  exist- 
ence of  a  valuable  consideration  ;  and  it  would  be  against  a  funda- 
mental rule  of  evidence  to  burthen  them  with  the  necessity  of  pro- 
ducing negative  proof.  The  policy  of  handling  these  transactions 
with  little  attention  to  tenderness,  is  obvious  and  uncompromising. 
They  are  ulcers  of  frequent  occurrence  in  practice,  which  require 
to  be  thoroughly  probed,  and,  if  necessary,  laid  open  to  the  bone  ; 
and  on  him  be  the  consequences,  who  withholds  the  means  of  do- 
ing so. 

But  the  defendant  claims  to  hold  discharged  of  the  fraud,  if  such 
there  were,  by  having,  as  he  alleges,  purchased  without  notice  of  it. 
A  decision  of  the  question  of  notice  is  uncalled  for  by  the  circum- 
stances, and  we  give  none.  There  was  neither  proof  of  valuable  con- 
sideration nor  the  semblance  of  it ;  and  nothing  is  clearer  than  that 
a  plea  of  purchase  for  value,  must  be  sustained  by  other  evidence 
than  the  conveyance.  Even  the  receipt  of  the  debtor  is  not  proof 
against  his  creditor  claiming  paramount  to  the  debtor's  grantee,  inas- 
much as  his  fraudulent  conveyance  is  no  conveyance  at  all  against 
the  interest  intended  to  be  defrauded.  His  receipt  or  other  acknow- 
ledgement of  payment,  therefore,  is  the  act  of  a  grantor  done  subse- 
quently to  a  title  derived  from  him,  which,  consequently,  may  not  be 
prejudiced  by  it.  Now  the  defendant  produced  nothing  but  the 
conveyance,  with  whatever  collateral  evidences  of  payment  may  have 
been  embodied  in  it  or  appended  to  it;  and  these  fell  far  short  of 
proof  of  actual  payment ;  for,  giving  a  security  for  the  purchase 
money,  which  in  practice  is  often  the  consideration  for  a  receipt  at 
the  foot  of  the  conveyance,  is  not  enough  to  entitle  him  to  the  cha- 
racter of  a  purchaser  for  valuable  consideration,  and  the  court  pro- 
perly rejected  the  prayer  for  protection  on  that  ground. 

Judgment  affirmed. 
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A  bond  for  the  surplus  purchase  money  of  a  tract  of  unseated  land  sold  for 
taxes,  filed  in  the  prothonotary's  office,  may  be  given  in  evidence  in  an  action 
of  ejectment  for  the  land,  without  the  common  law  proof  of  execution. 

An  adjournment  "  from  day  to  day"  is  from  one  day  to  its  succeeding  day. 
But  although  the  act  of  assembly  authorizing  the  sale  of  unseated  lands  for 
taxes  provides  for  an  adjournment  of  the  sale  "  from  day  to  day,"  yet  a  title  is 

food  which  is  founded  on  a  sale  made  by  adjournment  to  a  certain  day  which 
id  not  immediately  succeed  the  first.     The  uniform  practice  in  Pennsylvania 
requires  this  construction. 

One  who  has  conveyed  land  by  deed  containing  a  special  warranty,  is  a  com- 
petent witness  for  his  vendee  in  an  action  of  ejectment  for  the  same  land. 

Whether  the  land  claimed  by  a  plaintiff  in  ejectment  by  virtue  of  a  treasurer's 
deed  be  the  same  that  was  assessed,  taxed  and  sold,  is  a  matter  of  fact  to  be 
determined  by  a  jury. 

A  purchaser  of  unseated  land  from  the  treasurer  has  a  good  title,  although  his 
surplus  bond  never  was  filed. 

ERROR  to  the  common  pleas  of  Mercer  county. 

This  was  an  action  of  ejectment  by  the  heirs  of  Joseph  Lyon 
against  George  Burns  and  others;  the  facts  of  which,  in  connexion 
with  the  questions  raised,  are  fully  stated  in  the  opinion  of  the  court. 

Banks,  for  plaintiff  in  error,  contended,  (hat  the  execution  of  the 
bond  should  have  been  proved,  and  on  this  point  cited,  Young  v. 
The  Commonwealth,  4  Binn.  116;  Dunn  v.  The  Commonwealth, 
14  Serg.  fy  Rawle  431 ;  Pettit  v.  M'Adam,  2  Serg.  fy  Rawle  420:  that 
the  grantor  on  the  special  warranty  was  not  a  competent  witness  ; 
Christine  v.  Whitehill,  16  Serg.  fy  Rawle  112  :  that  the  assessment 
was  uncertain  and  defective ;  Erwin  v.  Helm,  13  Serg.  fy  Reticle  151 ; 
1  Watts  538 :  that  the  surplus  bond  must  be  delivered  and  filed ; 
Sutton  v.  Nelson,  10  Serg.  $>  Rawle  239  ;  1  Watts  42. 

Pearson,  for  defendant  in  error,  cited,  Stewart  v.  Shoenfelt,  13 
Serg.  4-  Rawle  369 ;  1  Walls  504. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  ejectment  for  two  hundred  acres  of 
land,  in  West  Salem  township.  The  plaintiffs  claim  title  by  deed 
from  the  treasurer  of  Mercer  county  to  William  Scott,  dated  the  29th 
of  December  1816,  "for  a  certain  unseated  tract  of  land  situate  in 
the  township  of  West  Salem,  in  the  county  of  Mercer,  containing 
two  hundred  acres,  more  or  less,  advertised  in  the  name  of  James 
Dowling,  as  the  reputed  owner,  charged  and  assessed  with  county 
and  road  tax  for  the  years  1814  and  1815.  The  plaintiff  gave  in 
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evidence  (after  objection  made  and  overruled)  the  duplicates  of  un- 
seated lands  for  West  Salem  township  for  the  year  1814,  as  follows: 
"  county  tax,  unseated  land,  part  of  tract  settled,  by  James  Bowling's 
tract,  two  hundred  acres,  1  dollar  40  cents."  Road  tax  for  the 
same  year,  "part  of  James  Bowling's  tract,  two  hundred  acres,  1 
dollar."  Also  the  duplicates  of  unseated  lands  for  said  township 
for  the  year  1815,  as  follows  :  "county  lax,  unseated  land,  settled  by 
James  Bowling,  two  hundred  acres,  1  dollar  40  cents."  Road  tax, 
headed  as  follows:  "being  part  of  tracts  settled  by  the  following 
persons."  "The  residue  of  James  Bowling's  two  hundred  acres, 
1  dollar." 

The  plaintiff  then  offered  in  evidence  the  bond  of  William  Scott, 
dated  the  24th  of  Becember  1816,  for  the  surplus  purchase  money, 
amounting  to  1  dollar  32i  cents;  and  proved  that  the  bond  was  taken 
from  the  bundle  filed  in  the  prolhonotary's  office,  labelled  "  John 
Wright's  bonds  for  1816."  The  defendant  objected  to  the  bond  be- 
ing given  in  evidence,  because  there  was  no  proof  that  it  was  filed  in 
the  prothonotary's  office  according  to  law  ;  nor  when  it  was  filed  ; 
and  because  it  was  not  proved  by  the  subscribing  witness.  The 
court  overruled  the  objections,  and  admitted  the  testimony.  In 
considering  the  validity  of  the  objection,  we  must  take  the  case  as 
it  appeared  to  the  court  when  the  decision  was  made  ;  for  it  would 
be  treating  the  court  unfairly  on  a  question  of  evidence,  if  we  were 
to  advert  to  facts  which  may  have  been  proved  in  a  subsequent  stage 
of  the  cause. 

The  act  of  the  3d  of  April  1804  directs  the  sheriff  or  coroner,  and 
a  subsequent  act  the  treasurer,  to  file  the  surplus  bond  in  the  office 
of  the  prothonotary  of  the  proper  county,  but  it  gives  no  directions 
when  or  how  it  shall  be  filed.  It  is,  however,  the  duty  of  the  officer 
to  file  it  immediately  ;  for  by  the  fourth  section  of  the  same  act  it  is 
directed  that  the  bonds  so  taken  for  surplus  moneys  shall  be  a  lien 
on  the  land  from  the  date  of  the  deed  for  five  years.  Justice,  then, 
to  the  owner  would  seem  to  require  that  the  bond  should  be  filed  at 
the  time  the  deed  is  delivered  ;  that  the  owner  of  the  property  may 
have  the  benefit  of  this  provision  made  in  his  favour.  In  the  case 
at  bar  it  appeared  to  the  court  that  the  bond  had  been  filed  among 
the  surplus  bonds  which  were  labelled  "John  Wright's  bonds  for 
1816 ;"  and  this  we  think  a  sufficient  filing  to  preserve  the  lien  to  the 
owner  of  the  land.  It  is  prima  facie  good.  The  court,  then,  under 
these  circumstances,  were  bound  to  believe  that  the  bond  was  filed, 
and  also  that  the  officer  had  done  his  duty  and  filed  it  in  due  time. 
But  if  filed  in  due  time,  had  it  such  an  official  character  as  to  enti- 
tle it  to  be  read  without  proof  of  its  execution  and  delivery  by  the 
subscribing  witness  1  ft  is  true  that  the  filing  of  the  bond  does  not 
make  it  a  record,  in  the  strict  sense  of  the  term,  with  all  the  quali- 
ties of  a  record  ;  yet,  by  the  act,  when  filed,  it  binds  the  land  sold  as 
effectually  and  in  like  manner  as  judgments,  into  whose  hands  or 
possession  soever  the  same  may  come.  It  is  in  the  nature  of  an 
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official  bond,  which  is  evidence  without  more  ;  subject,  however,  to 
be  disproved.  The  act  provides  that  the  owner,  if  the  money  be  not 
paid  within  three  months,  may  bring  suit  on  the  bond;  and  surely 
the  act  never  intended  that  he  who  is  frequently  a  stranger  to  the 
execution  of  the  bond,  should  be  compelled  to  give  evidence  of  its 
execution  by  the  subscribing  witness,  of  whose  existence  he  may  not 
be  informed.  It  is  sufficient,  prima  facie,  for  him  that  such  a  bond, 
purporting  to  have  been  taken  in  pursuance  of  the  directions  of  an 
act  of  assembly,  is  found  among  the  records  of  the  court.  But  it  is 
said  that  the  defendant  may  plead  non  est  factum,  which  would  put 
the  plaintiff  on  proof  of  the  execution  of  the  bond.  Now,  whether 
this  would  be  so  or  not,  it  is  unnecessary  to  determine  ;  it  is  suffi- 
cient that  here  non  est  factum  has  not  been,  nor  can  it  be  pleaded. 
If  proof  had  been  given  in  this  stage  of  the  proceeding  that  the  bond 
had  not  been  filed  according  to  law,  or  circumstances  had  appeared 
from  which  a  reasonable  ground  of  suspicion  could  have  been  raised 
that  there  was  any  thing  unfair  in  the  transaction,  a  different  case 
would  have  been  presented  ;  but  in  the  absence  of  all  proof  of  the 
kind,  we  think  the  court  was  correct  in  admitting  the  testimony; 
and  this  course  is  in  accordance  with  the  uniform  practice. 

The  case  of  Young  v.  The  Commonwealth,  4  Binn.  114,  differs  in  a 
material  respect  from  this.  In  that  case  the  exemplified  copy  from 
the  secretary's  office,  upon  the  plea  of  non  est  factum,  was  held  not  to 
be  admissible  in  evidence,  because  it  did  not  appear  that  the  act  of 
assembly  had  been  complied  with.  The  act  directed  that  the  recog- 
nizance bonds  shall  be  taken  and  duly  recorded  by  the  recorder  of 
deeds  of  the  proper  county,  and  when  so  taken  and  recorded  shall  be 
by  him  indorsed  as  duly  recorded,  and  forthwith  transmitted  to  the 
secretary  of  the  commonwealth,  who  shall  file  the  same  in  his  office, 
and  that  copies,  under  the  hand  and  seal  of  office  of  the  said  sec- 
retary or  recorder  shall  be  admitted  as  legal  evidence,  &c.  The 
case  is  decided  on  the  principle  that  when  an  act  of  assembly  makes 
innovations  on  established  rules,  its  positive  directions  must  be  pre- 
cisely pursued  ;  and  that  not  having  been  done,  the  copy  of  the  bond 
could  not  be  received  in  evidence.  Dunn  et  a!,  v.  The  Common- 
wealth is  decided  on  the  same  principles,  that  a  certified  copy  of  the 
sheriff's  official  bond  is  not  evidence  if  it  does  not  appear  to  have 
been  taken  by  the  recorder  of  deeds. 

It  is  supposed  that  Pettit  v.  M'Adam  has  a  bearing  on  this  case; 
but  there  the  chief  justice  put  it  on  the  ground  that  it  was  not  a 
record  of  the  quarter  sessions ;  and  I  cannot  perceive  how  it  should 
have  been  so  treated,  as  the  act  does  not  direct  that  the  bond  should 
be  filed. 

The  plaintiff  then  offered  in  evidence  the  deed  of  John  Wright, 
dated  24th  of  December  1816,  having  given  the  evidence  as  before 
staled.  This  evidence  was  admitted,  and  the  defendants  excepted 
on  two  grounds.  First,  that  there  was  no  evidence  that  the  pur- 
chaser had  given  a  bond  in  compliance  with  the  act.  Second,  that 
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the  treasurer  had  no  authority  to  make  the  sale  on  the  day  it  was 
made.  The  first  is  the  same  as  the  objection  already  disposed  of. 
The  second  is,  that  it  is  the  duty  of  the  treasurer  to  adjourn  his  sales 
from  day  to  day,  without  a  day  intervening.  I  am  not  aware  that 
any  judicial  construction  has  been  given  to  the  words  "  from  day 
to  day:"  although  the  practice  has  been  to  adjourn  from  one  day  to 
another  certain  day ;  and  it  would  be  dangerous  to  titles  to  disturb  a 
practice  which  has  been  pursued,  it  is  believed,  in  every  county  in 
the  slate.  Day  by  day,  according  to  Webster,  means  daily,  every 
day,  each  day  in  succession,  continually,  without  intermission  of  a 
day;  whereas,  but,  or  only  from  day  to  day,  means  without  cer- 
tainly of  continuance,  temporarily. 

The  next  objection  is  the  admission  of  William  Scott  as  a  wit- 
ness, on  the  ground  of  interest.  William  Scott  purchased  the  pro- 
perty at  the  treasurer's  sale,  but  transferred  it  to  John  Williamson, 
under  whom  the  plaintiffs  claim  by  a  release  dated  the  5th  of  Feb- 
ruary 1823.  This  release  contains  a  special  warranty,  so  that  what- 
ever success  may  attend  this  suit,  I  cannot  perceive  any  interest  in 
Scott  to  exclude  his  testimony. 

But  the  plaintiff  in  error  complains  that  there  was  error  in  the  an- 
swer to  his  first,  second  and  fifth  points. 

1.  That  the  assessments  given  in  evidence  by  the  plaintiffs  as  the 
foundation  of  their  title,  are  void  for  uncertainty. 

2.  That  upon  the  assessments  and  deed  given  in  evidence  by  the 
plaintiffs  for  two  hundred  acres  of  land,  part  of  a  larger  tract,  they 
cannot  recover,  unless  they  have  proved  to  the  satisfaction  of  the 
jury  that  they  made  an  election,  before  suit  brought,  of  the  land 
claimed  by  them  by  virtue  of  said  purchase. 

The  court  refused  to  say  that  the  assessments  were  void  for  un- 
certainty, and  referred  it  to  the  jury  to  say  whether  the  land  assessed 
was  the  same  as  the  land  in  dispute.  The  land  was  assessed,  "  un- 
seated land,  part  of  tract  settled,  by  James  Bowling's  tract,  two  hun- 
dred acres,  1  dollar  40  cents."  Road  tax  for  the  same  year,  "  part 
of  James  Bowling's  tract,  two  hundred  acres,  1  dollar."  This  was  for 
the  year  1814.  And  for  the  year  1815  it  was  assessed  as  follows: 
"  county  tax,  unseated  lands,  settled  by  James  Bowling,  two  hundred 
acres,  1  dollar  40  cents."  Now  by  this  I  understand  it  was  a  tract 
of  land  consisting,  say  of  four  hundred  acres,  on  which  James 
Bowling  resided,  part  of  which  was  settled,  but  the  remainder  of 
the  tract  had  been  thrown  out  as  unsettled  and  as  such  was 
taxed  as  unseated  land.  This  was  a  sufficient  designation  of  the 
property  taxed,  and  if  it  applied  to  the  land  in  dispute,  which  the 
jury  have  found,  it  gives  title  to  the  plaintiffs.  The  assessment 
is  as  certain  as  in  Stewart  v.  Shoenfelt,  13  Serg.  <$•  Rawle  369  ; 
and  in  this  case,  as  in  that,  the  only  question  could  be,  whether 
on  the  whole  the  tract  of  land  claimed  by  the  plaintiffs  and  that 
conveyed  by  the  treasurer,  were  identified.  So  in  Erwin  v.  Helm, 
13  Serg.  <$•  Rawle  154,  the  court  say,  that  it  is  the  intention 
of  the  legislature  to  subject  each  original  tract  to  assessment  as 


Sept.  1835.]  OF  PENNSYLVANIA.  367 

[Burns  v.  Lyon.] 

a  whole  ;  for  if  a  settler  were  on  any  part  of  it,  it  could  with  no  pro- 
priety be  said  to  be  unsealed.  To  this  there  are  two  exceptions, 
and  these  are  (he  same  in  principle.  If  a  part  be  conveyed  to  a  per- 
son who  resides  on  it,  the  remainder  may  be  assessed  and  sold  as 
unseated;  so  if  joint  tenants,  or  tenants  in  common  make  partition, 
and  only  one  of  the  purparts  be  seated.  The  act  of  the  20th  of 
March  1812  also  makes  provision  for  cases  where  there  is  an  actual 
settler.  The  property  is  assessed  as  seated  by  the  assessor,  but  the 
residue  of  the  tract  is  returned  as  unseated,  and  may  be  assessed 
either  in  the  name  of  the  warrantee,  if  known,  if  not,  in  the  name  of 
the  person  claiming  by  agreement. 

The  court  also  charged  the  jury  that  if  they  were  satisfied  that  the 
assessment  and  treasurer's  deed  referred  to  the  land  in  dispute,  the 
plaintiffs  had  shown  a  good  title.  In  this  there  was  no  error ;  for 
this  was  the  case  of  a  regular  assessment  and  sale  of  the  land  ;  and 
whether  the  surplus  bond  was  filed  or  not  was  of  no  consequence,  as 
the  plaintiff's  title  was  good  notwithstanding.  A  neglect  to  file  a 
surplus  bond  does  not  affect  the  title,  as  has  been  already  decided.  If 
the  jury  were  satisfied  that  a  surplus  bond  had  been  given,  of  which 
there  was  evidence,  and  also  that  the  assessment  applied  to  the  land 
in  dispute,  the  plaintiff  had  made  out  a  prima  facie  case  of  title  to 
which  the  doctrine  of  election  could  not  apply. 

Judgment  affirmed. 


Speer  against  Sample. 

An  execution  issued  upon  a  judgment  after  the  death  of  the  defendant,  is  not 
absolutely  Void,  but  only  voidable ;  and  a  sale  of  land  upon  such  execution  vests 
in  the  purchaser  a  good  title. 

WRIT  of  error  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  by  the  heirs 
of  David  Sample  against  Thomas  Speer.  David  Sample  died  seised 
of  the  land,  and  after  his  death  a  fieri  facias  was  issued  upon  a  judg- 
ment against  him  in  his  lifetime,  at  the  suit  of  John  M'Donald, 
upon  which  the  land  was  levied  and  sold  to  the  said  John  M'Donald 
under  whom  the  defendant  claimed.  The  only  question  in  the 
cause  was  whether  the  execution  was  void,  and  a  sale  upon  it  con- 
ferred no  title  ?  The  court  decided  that  it  was  void  and  directed  the 
jury  to  find  a  verdict  for  the  plaintiffs  ;  which  was  assigned  for  error. 

Forward,  for  plaintiff  in  error,  cited,  Jackson  v.  Robins,  15  Johns,. 
169;  Jackson  t>.  Robins,  16  Johns.  572;  Bailey  v.  Wagoner,  17 
Serg.  #  Rawle  327. 
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Fetterman,  for  defendant  in  error,  cited,  1  Cowen  711 ;  5  Ohio  Rep. 
221  ;  Common  weal  t.  It  v.  Miller,  8  Serg.  <$•  Rawle  456;  Righter  «. 
Rittenhouse,  3  Rawle  279  ;  1  Salk.  319  ;  1  Walls  411  ;  Common- 
wealth v.  Maieer,  16  Serg.  <$•  Rawle  419;  10  Wend.  206;  3  mis. 
345  ;  2  Penns.  Prac.  327  ;  Yelv.  279  ;  Samms  v.  Alexander,  3  Yeates 
268;  2  Caincs's  Rep.  61. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  here  is,  whether  a 
sale  of  land  of  which  the  owner  died  seised,  under  an  execution  sued 
out  after  his  death,  upon  a  judgment  obtained  against  him  in  his 
lifetime,  which  became  and  continued  to  be  a  lien  on  the  land  from 
its  date,  be  good  and  valid  or  not.  The  determination  of  this  ques- 
tion will  depend  upon  the  correct  solution  of  another,  whether  the 
execution  was  absolutely  void  or  not.  If  it  was  good,  or  only  errone- 
ous and  voidable  merely,  the  sale  passed  the  title  to  the  land  ;  but 
if  absolutely  void,  then  it  is  plain  that  no  right  or  title  could  pass  by 
it.  His  honour  the  judge  of  the  district  court  considered  it  void, 
and  that  the  purchaser  under  it  at  the  sheriff's  sale  therefore  ac- 
quired no  title  to  the  land  ;  and  this  being  the  case,  the  plaintiffs 
below,  the  heirs  of  the  defendant  in  the  execution,  were  entitled  to 
recover. 

The  judgment  of  the  district  court  is  certainly  not  without  respect- 
able authority,  both  in  England  and  some  of  our  sister  states,  to 
sustain  it ;  but  still  we  think  that  the  case  is  not  to  be  decided  alto- 
gether upon  such  authority,  but  rather  upon  the  reason  and  general 
analogy  of  the  common  law,  and  a  modification  of  it  to  suit,  in  some 
degree,  our  statutory  provisions  for  taking  lands  in  execution  and 
selling  them  for  the  payment  of  the  debts  of  their  respective  owners, 
which  has  been  adopted  and  established  by  our  practice  in  this 
respect,  and  has  obtained  probably  ever  since  the  passage  of  the  first 
statute  on  the  subject,  considerably  above  a  century  ago. 

It  will  be  proper,  however,  in  the  first  place  to  notice  the  effect  of 
a  judgment  upon  the  real  estate  of  a  defendant ;  his  situation  after 
judgment  rendered  against  him  ;  and  the  right  of  the  plaintiff  to 
have  execution  of  it. 

By  the  common  law  a  judgment  bound  the  lands  of  the  defend- 
ant, so  that  the  plaintiff  was  entitled  to  have  execution  against,  all 
that  the  defendant  held  at  or  subsequent  to  the  giving  of  the  judg- 
ment :  and  upon  an  execution  sued  out  against  him,  they  were  lia- 
ble to  be  seized  and  taken,  even  from  those  who  had,  during  the 
interim,  become  bonafide  purchasers  of  them  for  a  valuable  consider- 
tion.  4  Com.  Dig.,  tit.  Execution,  D,  b,  and  the  authorities  there 
cited,  which  establish  this  proposition  fully.  This  principle  of  the 
common  law  has  been  adopted  and  prevails  in  this  state,  so  far  as  to 
bind  the  lands  held  by  the  defendant  within  the  county  where  the 
judgment  is  obtained  from  the  time  of  its  date,  and  to  enable  the 
plaintiff  to  have  execution  of  them  in  the  hands  of  bonafide  subse- 
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quent  purchasers.  So  by  the  common  law  a  fieri  facias  sued  out 
upon  a  judgment  bound  the  goods  of  the  defendant  from  its  teste, 
and  gave  the  plaintiff  a  right  to  have  them  taken  in  execution  to 
satisfy  his  judgment,  though  the  defendant  had  sold  and  delivered 
them  to  a  bona  fide  purchaser  for  a  full  price,  or  had  died  after  the 
teste,  and  before  the  actual  issuing  of  the  writ.  And  this  was  done 
upon  the  principle  of  the  executions  being  a  lien  upon  the  goods  from 
its  teste,  though  not  actually  sued  out  until  weeks  or  even  months 
afterwards,  which  gave  the  plaintiff,  by  the  sheriff  under  the  writ,  a 
right  to  have  them  seised  in  the  hands  of  the  purchaser  or  of  the 
executors  or  administrators  of  the  defendant,  without  suing  out  a 
stire  facias  to  make  them  parties  to  the  judgment  or  the  execution 
upon  it.  Glib,  on  Ex.  13;  Fleetwood's  case,  8  Co.  Litt.  171; 
Audley  v.  Halsey,  Cro.  Car.  149 ;  Boucher  v.  Wiseman,  Cro.  Eliz. 
440;  Anonymous,  Ibid.  174;  Bailey  v.  Bunning,  1  Lev.  173,  174  ; 
S.  C.,  Sid.  271;  Harwood  v.  Phillips,  0.  Bridg.  468;  Parkes  v. 
Mosse,  Cro.  Eliz.  181  ;  Pennoyer  v.  Brace,  1  Lord  Raym.  245  ;  S. 
C.,  Salk.  319;  Odes  v.  Woodward,  2  Lord  Raym.  850,  3  P.  Wms 
399.  And  so  it  was  held  even  after  the  passage  of  29  Car.  2,  c.  3  ; 
Houghton  v.  Rugley,  2  Show.  K.  B.  485,  ca.  441  ;  S.  C.,  Skin. 
257 ;  Comb.  53. 

It  seems  then,  from  these  authorities,  to  be  a  rule  perfectly  well 
settled  in  respect  to  the  taking  of  goods  in  execution,  that  when- 
ever the  fieri  facias  operates  as  a  lien  upon  them,  they  may  be  seized 
under  it  in  the  hands  of  whomsoever  they  shall  be  found.  And 
accordingly,  in  Harwood  v.  Phillips,  Chief  Justice  Bridgman  lays 
it  down  in  the  following  terms:  "the  law  is  clear  that  after  the  teste 
of  a  fieri  facias  an  alteration  of  goods  or  chattels  bona  fide  shall  not 
hinder  the  execution  :  so  is  sir  Gerard  Fleetwood's  case ;  and  the 
books  there  cited  are,  3  Cr.  174:  for  by  the  award  of  execution  the 
goods  are  bound,  so  that  they  may  be  taken  in  execution  into  whose 
hands  soever  they  come.  The  reason  is  the  same  in  case  of  death 
as  where  the  defendant  aliens  bona  fide;  for  at  the  time  of  execution 
made  they  were  the  alienees  in  one  case,  and  the  executors  in  the 
other;  but  the  goods  being  bound  by  the  execution  awarded,  no 
alteration  subsequent  in  respect  to  the  defendant  shall  alter  the 
case.  And  the  authorities  are  in  point,  that  a  fieri  facias  may  be 
executed  after  the  defendant's  death." 

Now  lands  being  liable  by  statute  here  to  be  taken  in  execution 
and  sold  for  the  debts  of  their  respective  owners  as  goods  and  chat- 
tels, and  as  it  is  the  judgment  and  not  the  award  of  execution  that 
creates  the  lien  on  the  lands  of  the  debtor,  it  would  seem  to  follow 
by  a  parity  of  reasoning,  that  they  might  be  taken  in  execution  and 
sold  after  the  death  of  the  defendant,  to  satisfy  a  judgment  that  was 
a  lien  upon  them  before  and  at  the  time  of  his  death.  And  indeed 
in  the  case  of  land  aliened  by  the  defendant  after  the  judgment  has 
become  a  lien  on  it,  the  plaintiif  in  England  may  follow  it  in  the 
hands  of  the  alienee  and  take  it  in  execution  during  the  life  of  the 
iv. — 2  w 
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defendant,  provided  he  has  kept  his  right  to  sue  forth  execution 
alive  by  having  sued  oui  one  within  a  year  and  a  day  after  it  first 
accrued,  without  a  previous  scire  facias  to  make  the  alienee  a  party 
to  the  proceeding.  And  this  is  authorized  and  sanctioned  by  the 
principle  that  the  land  is  bound  by  the  judgment  in  the  same  man- 
ner as  the  goods  are  hy  the  award  of  execution.  30  Edw.  3,  34 ; 
Com.  Dig.,  tit.  Execution,  D,  1.  It  is  also  every  day's  practice  to 
do  the  same  here,  and  to  sell  it  for  the  purpose  of  raising  money  to 
pay  (he  debt  or  amount  of  the  judgment,  unless  the  rents,  issues  and 
profits  of  the  land  beyond  reprizes  are  found  sufficient  to  pay  the 
debt  within  the  term  of  seven  years.  To  this  I  am  unable  to  per- 
ceive any  insuperable  objection  founded  eilher  in  reason  or  art ;  for 
the  defendant  after  judgment  given  against  him  has  no  day  in 
court,  and  therefore  can  set  up  no  plea  to  prevent  the  execution  of 
it.  Payment  of  the  money  is  the  only  means  by  which  he  can  com- 
pel a  release  of  himself  or  the  land  from  the  operation  and  effect  of 
the  judgment ;  and  why  should  his  alienee  be  placed  in  a  different 
or  better  situation  as  to  the  land.  The  judgment  being  on  record 
and  open  to  his  inspection,  he  must  be  presumed  to  have  had  full 
knowledge  of  its  existence  and  the  liability  of  the  land  to  be  taken 
in  execution  for  its  satisfaction,  and  that  in  making  the  purchase, 
he  was  willing  to  encounter  all  the  risk  attending  it.  Were  it  other- 
wise, the  defendant  might  have  it  in  his  power  to  hinder  and  delay 
the  plaintiff  very  unreasonably  in  his  execution  by  disposing  of  the 
land  ;  and  this  delay  might  possibly  be  increased  by  the  defendant's 
vendee  repeating  the  same  operation,  &c.  It  is  true,  however,  that 
it  is  laid  down  as  a  general  rule  in  Pennoir  v.  Brace,  1  Salk.  319, 
320,  that  "  when  any  new  person  is  either  to  be  better  or  worse  by 
the  execution,  there  must  be  a  scire  facias,  because  he  is  a  stranger, 
to  make  him  a  party  to  the  judgment,  as  in  case  of  executor  and  ad- 
ministrator. But  it  certainly  never  has  been  held  that  the  alienee 
of  the  defendant  has  a  right  to  claim  the  benefit  of  this  rule  on  com- 
mon law  principles  during  the  life  of  the  defendant,  where  the  plain- 
tiff has  sued  out  an  execution  within  a  year  and  a  day,  and  continued 
it  down.  And  we  have  seen,  hy  the  cases  before  referred  to,  that  it 
is  not  applicable  either  to  the  case  of  executors  or  administrators, 
wherever  the  lien  of  the  execution  has  commenced  on  the  goods  be- 
fore the  defendant's  death:  and  that  in  order  to  sustain  the  execution 
upon  this  principle,  and  to  create  a  lien  under  it,  commencing  in  the 
lifetime  of  the  defendant,  on  the  goods  in  the  hands  of  the  executors 
or  administrators,  ihetesteof  the  writ,  when  it  reached  to  the  life  of  the 
defendant,  has  been  laid  holdofand  considered  the  true  time  of  its  being 
sued  out,  though  in  fact  it  was  not  issued  and  in  being  until  after  his 
death.  But  executions  being  the  life  as  well  as  the  end  of  the  law, 
this  not  only  shows  how  much  they  are  favoured  by  it,  but  likewise 
proves,  in  some  cases  at  least,  that  where  the  plaintiff  has  obtained 
a  judgment  for  his  debt,  and  acquired  a  lien  for  the  payment  of  it  on 


Sept.  1835.]  OF  PENNSYLVANIA.  371 

[Speer  v.  Sample.] 

(he  property  of  the  defendant,  he  ought  not  to  be  delayed  or  hin- 
dered in  receiving  it,  because  the  property  has  changed  hands  or 
owners  by  death  or  otherwise.  And  although,  in  accordance  with 
this  principle,  it  has  never  been  deemed  indispensably  requisite  to  sue 
out  a  scire  facias  to  warn  the  alienee  of  the  defendant  during  the 
life  of  the  latter,  before  the  plaintiff  shall  take  the  land  bound  by  the 
judgment  in  execution  from  the  alienee,  yet  it  must  be  admitted  that 
the  rule  of  practice  has  been  otherwise  after  the  defendant's  death. 
But  why  the  death  of  the  defendant  should  make  that  so  indispen- 
sably necessary  which  was  not  so  immediately  before,  as  to  render 
the  execution  absolutely  void  without  it,  is  not,  I  think,  very  per- 
ceptible. And  in  my  humble  opinion  the  reason  given  in  the  books 
for  requiring  a  scire  facias  to  be  sued  out  before  execution  in  such 
case  shall  be  issued,  goes  to  prove  that  an  execution  sued  out  with- 
out a  previous  scire  facias  is  not  absolutely  void,  but  voidable  merely. 
The  reason  assigned  is,  that  the  terre  tenant  may  be  able  to  show 
payment  of  the  judgment  or  a  release  of  the  execution.  But  surely 
the  existence  of  such  a  plea  is  not  more  likely  to  arise  or  grow  out 
of  the  death  of  the  defendant,  than  from  his  life  had  he  continued 
to  live.  It  has  also  been  the  practice  in  England  to  apply  this  rule 
to  the  case  of  the  heirs  and  devisees  of  the  defendant,  and  to  give 
them  the  benefit  of  it.  But  in  this  state  it  has  not  been  usual  to 
extend  it  to  either;  nor  indeed  to  terre  tenants  of  any  description. 
More  has  never  been  required  after  the  death  of  the  defendant,  until 
lately  that  the  rule  has  been  changed  by  statute,  than  to  sue  out  a 
scire  facias  to  make  the  executors  or  administrators  alone  of  the  de- 
fendant a  party  to  the  judgment ;  which  in  most  cases  is  not  of  any 
essential  benefit  to  either  the  heirs  or  terre  tenants,  though  it  neces- 
sarily tends  to  retard  the  plaintiff  in  the  receipt  of  a  debt  justly  due 
to  him  according  to  the  sentence  of  the  law.  In  arguing  thus,  how- 
ever, I  do  not  wish  to  be  understood  as  contending  that  the  rule  of 
practice  in  this  respect,  as  it  prevails  either  in  England  or  this  state, 
is  without  any  advantage  to  recommend  it,  or  so  exceptionable  in  its 
operation  as  to  render  it  necessary,  or  even  proper,  to  disregard  and 
to  set  it  aside  altogether;  for  I  admit  that  cases  may  occur  occasion- 
ally, though  comparatively  but  seldom,  where  it  may  afford  an 
opportunity  of  preventing  injustice  being  done,  by  execution  of  the 
judgment,  to  those  concerned  in  the  ownership  of  the  lands  bound 
by  it.  But  I  merely  wish  to  show  that  the  rule  is  not  of  such  vital 
importance  to  the  due  administration  of  justice  generally,  nor  founded 
on  sufficient  reason,  nor  in  such  perfect  harmony  with  the  rule  of 
practice  in  analogous  cases,  as  to  render  (he  execution  of  a  judgment 
after  the  death  of  the  defendant,  upon  lands  bound  by  it  absolutely 
void.  And  with  the  same  view  I  would  further  observe,  that  as  the 
defendant  after  judgment  has  no  day  in  court,  and  can  therefore 
plead  nothing  to  prevent  the  execution  of  it,  his  continuance  in  life 
does  not  seem  to  be  indispensably  necessary  to  prevent  injustice  being 
done  by  it.  The -relative  rights  of  the  parties  to  the  judgment  are 
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ascertained  and  irrevocably  established  by  it,  and  its  execution  can 
as  well  be  made  on  the  property  bound  by  it  after  the  death  of  the 
defendant  as  before.  Those  succeeding  to  the  ownership  of  the  pro- 
perty upon  his  death  are  privies  to  the  judgment,  and  presumed  to 
have  full  knowledge  of  it,  and  have  the  same  means,  by  law,  of  ar- 
resting and  preventing  either  a  fraudulent  or  irregular  execution  of 
it,  that  the  defendant  himself  would  have  been  entitled  to  had  he 
lived  ;  so  that  if  the  plaintiff,  after  being  paid  the  judgment  by  the 
defendant  or  his  representatives  or  having  released  his  right  to  the 
execution  of  it,  shall  sue  out  execution  thereon,  the  owners  of  the 
property  may  have  relief  by  audita  querela,  motion  to  the  court  whence 
the  execution  has  issued,  or  by  writ  of  error,  as  the  nature  of  the  case 
may  seem  torequire.  Thus  lerre  tenants,  heirs  and  deviseesof  the  land 
are  placed,  it  may  be  said,  on  the  same  footing  with  the  defendant 
himself  had  he  been  living  ;  and  having  derived  their  title  to  the  land 
from  him  with  a  full  knowledge  of  the  judgment,  I  think  it  cannot 
well  be  said  that  there  is  any  thing  particularly  hard  or  severe  in 
their  case,  since  they  have  had  all  the  favour  extended  to  them  that 
the  defendant  himself  could  have  claimed  had  he  been  in  being. 
Besides,  it  must  not  be  forgotten  that  suing  out  a  fieri  facias  or  a  levari 
facias  to  carry  into  effect  the  judgment  of  the  court,  is  a  proceeding  ex- 
clusively in  rem,  and  therefore  furnishes  an  additional  reason  why  the 
existence  of  the  defendant,  at  the  time,  or  that  of  any  other,  as  a  party 
to  the  judgment,  ought  not  to  be  considered  so  indispensably  neces- 
sary, as  that  without  it  the  writ  shall  be  of  no  force  whatever  and 
the  proceeding  under  it  held  absolutely  void.  Why  should  it  be  so, 
when  according  to  the  legal  sense,  as  well  as  the  common  sense  of 
mankind,  the  existence  of  a  judgment  upon  record  appearing  in  no- 
wise satisfied  seems  to  be  a  sufficient  warrant  for  issuing  an  execu- 
tion in  conformity  to  it ;  and  if  so,  such  execution  when  issued  and 
placed  in  the  hands  of  the  sheriff  to  whom  it  is  directed,  must  be 
considered  a  sufficient  authority  to  justify  him  in  seizing  upon  any 
property  bound  either  by  the  judgment  or  the  execution  ?  With  what 
propriety,  or  upon  what  ground,  I  would  then  ask,  can  such  an  exe- 
cution, or  the  seizure  of  such  property  under  it,  be  pronounced  abso- 
lutely void1?  If  there  be  any  sufficient  reason  to  require  and  justify 
such  a  sentence,  I  am  unable  to  discover  it.  If  the  execution  be 
absolutely  void,  the  sheriff  and  all  concerned  in  executing  it  must  be 
considered  trespassers,  as  it  appears  to  me;  for  if  they  are  not,  it  must 
necessarily  be  because  the  writ  of  execution  is  of  some  force  at  least, 
and  however  small  that  may  be,  it  is  sufficient  to  prevent  it  from 
being  pronounced  void,  though  it  may  be  voidable.  To  hold  it  to 
be  void  on  account  of  a  circumstance  perhaps  unknown  to  the  sheriff, 
and  which  he  may  be  unable  to  get  a  knowledge  of,  when  it  appears 
from  the  face  of  the  record  upon  which  it  is  founded  to  be  perfectly 
regular,  would  be  placing  the  sheriff  in  an  awfully  perilous  situation. 
Besides,  the  execution  of  a  judgment,  being  the  life  as  well  as  the 
end  of  the  law,  is  to  be  favoured,  and  ought  not  therefore  to  be  ad- 
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judged  void  for  slight  irregularities,  which  can  but  seldom  affect  the 
justice  of  the  case.  In  the  case  before  us  the  record  of  the  proceed- 
ing shows  no  irregularity  whatever.  The  validity  of  the  judgment 
is  not  questioned  :  the  fieri  facias  is  in  exact  conformity  to  it,  and 
therefore  warranted  by  it.  Under  this  writ  the  sheriff  was  author- 
ized to  seize  and  take  in  execution  any  land  bound  by  the  judgment, 
which  had  been  the  property  of  the  defendant.  The  land  in  question 
being  of  that  description,  the  sheriff  was  justified  in  levying  upon  it 
as  he  did ;  and  afterwards  in  selling  it  under  the  writ  of  venditioni 
exponas.  The  death  of  the  defendant  in  the  fieri  facias  anterior  to 
suing  it  out,  which  is  the  only  objection  made  to  ft  and  the  sale  of 
the  land  by  the  sheriff,  is  one  dehors  the  record,  and  therefore  may 
be  deemed  of  less  weight  than  if  it  had  been  that  it  was  sued  out 
more  than  a  year  and  a  day  after  the  plaintiff  was  first  entitled  to  it; 
because  this  objection,  had  it  existed,  would  have  appeared  on  the 
record,  so  that  every  one  might  have  been  apprized  of  it;  and  doubt- 
less, where  it  does  exist,  would  generally  be  a  fatal  objection  to  suing 
out  the  execution  if  made  in  due  time  and  form,  or  in  a  proper  course 
of  proceeding,  though  not  sufficient  to  set  aside  a  sale  of  property 
under  it.  The  rule  of  practice  requires  that  a  previous  scire  facias 
shall  be  sued  out  on  the  judgment  in  this  latter  case,  as  well  as  in 
the  case  of  the  death  of  the  defendant.  The  reason  given  for  it,  too, 
is  nearly  the  same  as  in  the  case  of  the  defendant's  death  ;  perhaps 
a  little  more  strong  in  its  terms  against  the  regularity  of  suing 
out  a  fieri  facias  without  a  previous  scire  facias  in  the  first  than  in  the 
second.  The  reason  assigned  in  the  second  case  is,  that  the  repre- 
sentatives of  the  deceased  defendant  may  be  able  to  show  a  payment 
of  the  judgment  or  a  release  of  the  execution  of  it;  Bac.  Jlbr.  tit., Scire 
Facias,  108 ;  2  Saund.  72,  p.  in  note  ;  and  in  the  first,  that  payment 
or  a  release  is  presumed,  otherwise  the  plaintiff  would  have  proceeded 
earlier  to  have  execution  of  his  judgment.  Sympson  v.  Gray,  Barn. 
197  ;  2  Saund.  72,  d,  innate.  Seeing  then  that  the  reason  for  re- 
quiring a  previous  scire  facias  to  be  sued  out  in  the  first  case  is  the 
same  as  in  the  second,  if  not  stronger ;  the  natural,  and  indeed  the 
inevitable  conclusion  would  seem  to  be,  that  a  fieri  facias  sued  out 
without  such  scire  facias  ought  to  be  of  as  much  force,  at  least,  in  the 
one  case  as  in  the  other.  But  it  has  been  held,  and  seems  to  be  per- 
fectly well  settled  now,  that  a  fieri  facias  sued  out  after  a  year  and  a 
day  have  elapsed  from  the  rendition  of  the  judgment,  is  not  void  but 
merely  voidable  by  writ  of  error ;  Patrick  v.  Johnson,  3  Lev.  404 ; 
Howard  v.  Pitt,  1  Salk.  261,  in  which  Russel's  case,  4  Leon.  197, 
to  the  contrary,  is  denied  ;  2  Saund.  6,  note  1  ;  arid  therefore  ought 
not  to  be  considered  void  in  the  case  of  death. 

Now  although  it  has  ever  been  held  erroneous  in  England  to  issue 
execution  after  the  death  of  the  defendant,  without  a  previous  scire 
facias,  as  it  has  also  been  after  the  lapse  of  a  year  and  a  day,  except 
it  bear  teste  in  his  lifetime;  or  be  in  certain  cases  regulated  by  statute, 
as  upon  a  stalute  merchant  or  a  recognizance  in  Ihe  nature  of  a  statute 
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staple,  yet  I  am  not  aware  of  any  case  in  which  it  has  been  ruled  to 
be  void,  nnd  but  two  or  three  instances  in  which  it  has  been  said  to 
be  so.    The  first  that  may  be  so  construed  is  in  Fitz.  N.  B.  267,  a  book 
of  high  authority  certainly.     It,  is  said  there,  "if  a  man  be  bounden 
irrti  recognizance,  &c.,  although  that  the  recognizee  dieth,  yet  his 
executors  cannot  sue  forth  an  elcgit  to  have  execution  of  the  recog- 
nizance wit  bin  the  year  after  ihe  day  of  payment,  without  suing  forth 
a  scire  facias  against  the  recognizer,  &c.  ;  but  against  the  heirs  of 
the  recognizor  or  the  terre  tenants,  the  recognizee  or  his  executors 
ought  to  sue  forth  a  scire  facias,  £c.  otherwise  if  they  be  ousted,  &c. 
by  such  execution  of  their  lands,  they  shall  have  an  assize  of  novel 
disseisin,"  &c.    If  the  meaning  of  Fitzherbert  be,  that  the  party  may 
maintain  his  assize  of  novel  disseisin  for  the  recovery  of  the  lands 
without  first  obtaining  a  reversal  of  the  execution  by  writ  of  error, 
and  this  appears  to  be  the  natural  import  of  the  passage,  then  it  im- 
plies that  the  execution  in  such  case  is  void,  for  otherwise  it  could 
not  be  questioned  in  a  collateral  suit,  such  as  the  assize  of  novel  dis- 
seisin.   Chief  Justice  Bridgman,  in  Harwoodt?.  Phillips,  O.  Bridgmari's 
Rep.  473,  has  put  this  construction  upon  it  and  seems  to  accord  with 
it ;  but  held  in  that,  case  that  a  writ  of  elegit  executed  upon  the  lands 
of  a  defendant  after  his  death  which  bore  teste  in  his  lifetime,  was  good. 
In  Thorough  good's  case.  Noy  73,  where  A  having  a  judgment  in  debt 
and  execution  against  B,  who  died,  and  the  sheriff  levied  the  money 
upon  the  executors  of  B,  it  was  held  by  the  court  to  be  "nought:" 
the  editor  of  Dyer's  Reports  76,  6,  in  giving  a  statement  of  this  case 
in  a  marginal  note,  substitutes  the  term  "void"  for  "  nought :"  which 
I  think  is  unwarranted:  for  generally  the  term  "nought,"  when 
used  as  an  adjective,  means  that  the  thing  to  which  it  relates  is  bad 
or  not  good  ;  and  when  applied  to  a  legal  proceeding,  more  frequently, 
perhaps,  means  that  it  is  erroneous  or  voidable,  and  therefore  cannot 
be  sustained,  than  that  it  is  absolutely  void.     As  it  does  not  appear, 
however,  from  the  report  of  JVoy,  whether  the  question  came  up  upon 
a  writ  of  error,  audita  querela,  motion  to  the  court  from  which  the 
execution  issued,  or  in  a  collateral  suit,  it  may  not  be  possible  to  as- 
certain with  certainty  whether  the  court  considered  the  execution 
void  or  only  voidable.     But  be  this  as  it  may,  the  decision  of  the 
case  has  long  since  been  overruled  by  the  cases  already  cited,  show- 
ing that  the  goods  of  a  defendant  may  be  levied  on  in  the  hands  or 
possession  of  his  executor  after  his  death,  by  virtue  of  an  execution 
awarded  against  him  in  his  lifetime. 

These  are  the  only  English  authorities  that  I  have  met  with  on  this 
subject,  which  can,  by  any  fair  construction,  be  looked  on  as  going  to 
show  that,  the  execution  is  void.  The  last,  however,  resting  on  the 
decision  in  Thoroughgood's  case,  even  if  it  were  sustained  by  it,  is  en- 
titled to  no  weight,  as  the  case  itself  does  not  seem  to  have  been  follow- 
ed in  subsequent  decisions;  and  Chief  Justice  Bridgman  seems  to  found 
his  opinion  entirely  upon  the  authority  of  Fitzherbert,  and  offers  no 
reasons  in  support  of  it.  Nor  am  I  able  to  discover  that  any  case  has 
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ever  been  decided  in  conformity  to  it  in  England  ;  and  as  it  appears 
to  be  at  variance  in  some  degree  with  the  analogy  of  the  law  on  this 
subject,  as  well  as  with  the  rule  laid  clown  in  cages  involving  sub- 
stantially the  same  principle,  I  am  inclined  to  believe  (hat.  it  would 
not  be  deemed  the  law  there  of  the  present  day.  But  even  if  it 
were,  the  heirs  and  terre  tenants  of  lands  in  England  stand  in  a  situ- 
ation somewhat  different,  in  regard  to  judgments  binding  their  lands, 
from  that  which  they  hold  in  this  state  ;  which  may  be  one  reason, 
among  others,  why  a  scire  facias  has  not  been  held  necessary  to  be 
sued  out  and  served  upon  them  before  taking  their  lands  in  execu- 
tion to  satisfy  such  judgments.  There  each  tenant  or  heir  is  enti- 
tled to  have  all  the  lands  bound  by  a  judgment,  extended  and  charged 
equally  with  the  payment  of  it  ;  so  that  he,  where  there  are  several, 
shall  bear  no  more  than  his  equal  proportion  of  the  charge.  Michel 
v.  Croft,  Cro.  Jac.  506  ;  Clerk  v.  Hardwicke,  Moore  525;  Jefferson 
v.  Morton,  2  Saund.  6,  and  note  10,  p.  8;  Sir  William  Herbert's  case, 
3  Co.  14  a,  14  by  15  a.  But  here  the  plaintiff  in  the  judgment  has 
a  right  to  select  and  take  in  execution  any  distinct  portion  of  the 
lands  bound  by  it  that  he  pleases;  and  one  of  several  heirs  or  tenants 
whose  land  is  taken  to  satisfy  the  judgment,  if  he  has  a  right  to  con- 
tribution, must  look  directly  to  his  co-heirs  or  the  other  tenants.  It 
may  also  be  added,  that  as  by  the  law  of  this  state  the  lands  of  de- 
ceased debtors  always  become  bound,  immediately  upon  their  dying, 
for  the  payment  of  all  their  debts,  it  could  not  have  been  carried  into 
effect,  nor  (he  payment  of  the  debts  of  the  ancestors  of  non  resident 
heirs  to  lands  lying  within  the  state  have  been  enforced  against  such 
lands,  had  it  been  held  necessary  to  sue  the  heirs  or  to«wake  them  par- 
ties to  judgments,  for  the  debts  of  their  ancestors.  Having  no  court 
of  chancery  here,  the  only  mode  by  which  it  was  thought  this  could 
be  effected  in  their  absence  in  such  case,  was  to  get  up  ao  admin- 
istrator, against  whom  the  creditors  might  institute  suits,  and 
upon  their  obtaining  judgments  against  him  sue  out  execution 
against  the  lands,  and  sell  them  as  in  other  cases.  This  course  was 
adopted,  and  has  frequently  been  pursued.  We  have  also  reason  to 
believe  that  the  practice  of  suing  out  executions  against  deceased 
defendants,  upon  judgments  obtained  against  them  when  in  full  life 
for  the  payment  of  money,  and  in  virtue  thereof  levying  upon  and 
selling  their  real  estates  for  it,  has  prevailed  to  some  extent  in  various 
parts  of  the  state  ;  and  that  many  titles  to  lands  hitherto  considered 
good  by  those  holding  under  them  wouldKbe  set  aside  by  declaring 
such  executions  absolutely  void.  It  would  be  ruinous  to  many  who 
have  not  only  paid  a  full  price  for  the  lands,  but  confiding  in  the 
validity  of  the  sheriff's  sales,  have  made  valuable  improvements 
upon  them.  And  why  should  this  be  in  the  case  of  an  execution 
issued  after  the  defendant's  death,  and  not  so  in  the  case  of  an  exe- 
cution sued  out  after  the  lapse  of  a  year  and  a  day,  when  the  reason 
for  requiring  a  previous  scire  facias  to  make  the  proceeding  regular, 
is  the  same  in  each  case?  I  am  inclined  to  believe  that  the  reason 
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and  the  analogy  of  the  law  do  not  make  the  execution  void  in  the 
first  case  more  than  in  the  second  ;  and  that  equity  is  opposed  to  its 
being  so  declared.  For  it  would,  in  effect,  be  permitting  heirs  and 
tene  tenants  to  recover  and  hold  the  land?,  not  only  without  paying 
for  the  improvements  made  by  the  purchasers  -under  the  executions, 
but  likewise  discharged  from  the  payment  of  the  debts  of  their  an- 
cestors, testators  or  alienors,  to  which  they  were  justly  liable  both 
in  law  .and  in  equity.  This,  it  seems  to  me,  would  be  inequitable 
as  well  as  unjust.  I  am  aware  that  cases  of  hardship  may  occa- 
sionally arise,  taking  this  to  be  the  law  on  the  subject,  in  which  the 
interests  of  heirs  and  terre  tenants  may  suffer  for  want  of  positive 
and  direct  notice  being  given  to  them  of  the  intention  of  plaintiffs  in 
judgments  to  proceed  by  execution  against  the  lands  bound  by  them 
to  enforce  payment ;  but  it  is  impossible  to  guard  effectually  against 
such  occurrences  without  doing  perhaps  great  injustice  to  the  plain- 
tiffs by  hindering  and  delaying  them  in  the  execution  of  their  judg- 
ments. Indeed  great  injury  as  well  as  injustice  may  be  done  on 
some  occasions  to  the  defendants  themselves  by  taking  their  lands 
in  execution  and  selling  them  while  they  are  in  full  life.  I  appre- 
hend, however,  that  such  cases  seldom  or  never  happen  without  some 
default  or  want  of  vigilance  on  the  part  of  the  sufferers.  But  at  all 
events  they  cannot  be  such  as  to  counterbalance  the  evils  and  in- 
jury that  would  be  likely  to  result  from  holding  sheriff's  sales  to  be 
absolutely  void  under  such  circumstances.  For  it  is  obvious  that  the 
more  strict  the  rule  is  made  for  testing  the  validity  of  judicial  sales 
of  land,  the  more  unwilling  will  men  be  to  buy  at  them,  and  the 
end  of  the  law  will  be  measurably  defeated  by  preventing  creditors 
from  having  execution  of  their  judgments,  and  from  being  paid 
moneys  justly  due  to  them.  But  this  is  not  all;  for  the  unfortunate 
defendants  or  debtors  themselves  would  be  greatly  injured  by  it  in 
"having  their  estates  often  sold  for  prices  but  little  more  than  nomi- 
nal. Now  it  being  clear  that  the  rule  which  is  best  suited  to  sub- 
serve the  ends  of  justice,  and  at  the  same  time  to  promote  the 
interests  of  all  those  most  generally  concerned  in  the  matter,  ought 
to  be  preferred,  it  would  seem  to  follow  that  the  execution  in  this 
case  ought  not  to  be  considered  void,  but  merely  voidable  at  most, 
and  the  sale  in  pursuance  of  it  good.  .  This  court,  with  a  view  to 
encourage  competition  at  judicial  sales,  in  order  that  the  full  value 
of  lands  so  sold  may  be  had  if  possible,  has  uniformly,  in  deciding 
on  their  validity,  endeavoured  to  sustain  them,  when  made  under 
the  judgments  or  decrees  of  courts  possessing  general  jurisdiction  on 
the  subject,  and  after  being  fairly  carried  into  execution.  And 
this,  it  appears  to  me,  is  in  conformity  to,  if  not  required  by,  the 
letter  and  spirit  of  the  act  of  assembly  of  1705,  which  declares  that 
sales  of  lands  made  under  executions  sued  out  on  erroneous  judg- 
ments afterwards  reversed,  shall  not  be  avoided. 

Thus,  after  a  careful  and  deliberate  examination  of  the  question 
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presented  in  this  case,  we  are  satisfied  that  the  execution  at  most 
was  only  voidable,  and  not  void;  and  that  the  sale  made  under  it  must, 
therefore,  be  considered  valid. 
Judgment  reversed. 


Bigelow  against  Lehr. 

In  an  action  of  trespass  quare  clausum  fregit,  upon  the  pleas  of  not  guilty 
and  liberum  tenementum,  it  is  sufficient,  to  entitle  the  plaintiff  to  recover,  to 
prove  the  trespass  and  that  he  is  in  possession.  The  defendants  cannot  give 
evidence  that  the  plaintiff  has  no  title  beyond  his  possession ;  nor  that  the 
title  to  the  locus  in  quo  of  the  patentee  is  vested  in  them  by  a  proceeding  in 
the  orphan's  court  after  his  death,  if  it  had  previously  been  shown  that  the 
latter  had  conveyed  it  away  in  his  lifetime. 

ERROR  to  Westmoreland  county. 

This  was  an  action  of  trespass  quare  clausum  fregit,  by  Samuel 
Lehr  against  Lebbeus  Bigelow  and  others.  Pleas,  not  guilty,  and 
liberum  tenementum.  He  proved  the  trespass,  and  that  he  was  in 
possession  of  the  locus  in  quo;  and  proceeded  to  deduce  title  from  the 
patentee  of  a  larger  tract,  of  which  it  was  a  portion,  to  a  person  as 
whose  property  it  was  alleged  to  have  been  levied  upon  and  sold  as  one 
hundred  acres.  The  defendants  offered  to  show  that  the  locus  in  quo 
was  not  included  in  the  levy.  The  evidence  was  objected  to  as  im- 
material, and  the  court  rejected  it  and  sealed  a  bill  of  exceptions. 
The  defendants  then  offered  in  evidence  the  proceedings  of  the  or^ 
phan's  court  vesting  the  title  of  the  deceased  patentee  of  the  original 
tract  in  them.  This  was  also  objected  to  by  the  plaintiff,  and  reject- 
ed on  the  ground  that  it  had  already  been  proved  that  the  patentee 
had  conveyed  the  locus  in  quo  in  his  lifetime ;  and  the  defendants 
took  another  exception. 

Alexander,  for  plaintiff  in  error. 
Beaver,  for  defendant  in  error. 

PER  CURIAM. — It  is  no  small  evil  in  our  practice,  that  its  looseness 
induces  counsel"  to  forget  the  pleadings,  and  make  out  their  case  by 
evidence  according  to  their  fancy  and  without  regard  to  the  issue. 
Hence  useless  disputation,  waste  of  time  and  perplexity,  producing 
exceptions  to  evidence  eventually  found,  as  in  this  case,  to  have  no 
relation  to  the  cause.  The  issue  seems  to  have  been  tried  under  a 
common  misconception  of  its  nature.  The  action  is  trespass  quare 
clausum  frrgit,  the  pleas  liberum  tenemcnlum  and  not  guilty.  The 
plaintiff  proved  the  trespass  and  gave  evidence  of  possession,  which, 
iv. — 2  x 
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if  believed,  disposed  of  the  plea  of  not  guilty,  by  which  it  was  put  in 
issue;  and  being  a  title  against  all  but  the  rightful  owner,  it  was 
sufficient  in  the  first  instance  also  for  the  plea  of  liberum  tenementum. 
Instead  of  resting  there,  however,  he  proceeded,  as  in  ejectment,  to 
make  out  title  in  himself,  though  nothing  is  more  dissimilar  than  the 
position  of  the  parties  in  ejectment  and  in  trespass  on  this  plea,  the 
plaintiff  in  the  one  and  the  defendant  in  the  other  recovering  or  de- 
fending on  his  own  title  without  respect  to  the  title  of  the  other. 
The  point  in  dispute  was  not  whether  the  plaintiff  had  title,  but 
whether  there  was  title  in  the  defendant,  for  that  was  his  allegation. 
Yet  the  plaintiff  undertook  to  deduce  the  title  to  the  locus  in  quo  from 
the  patentee  of  a  larger  tract,  of  which  it  is  a  portion,  to  a  person  as 
whose  property  it  was  alleged  to  have  been  levied  and  sold  as  one 
hundred  acres.  The  first  proof  rejected  was  offered  to  show  that  the 
locus  in  quo  was  not  included  in  the  levy,  a  fact  which  was  immate- 
rial to  the  issue  and  which  it  was  not  error  to  exclude. 

The  next  exception  was  to  the  rejection  of  certain  proceedings  of 
the  orphan's  court,  vesting  the  title  of  the  deceased  patentee  of  the 
original  tract  in  the  defendants ;  which  were  properly  excluded,  be- 
cause it  had  been  conclusively  shown  that  the  locus  in  quo  had  been 
conveyed  by  the  patentee  in  his  lifetime.  Finally,  the  common  and 
pro  forma  exception  to  the  charge  that  the  cause  was  withdrawn 
from  the  jury,  is  not  sustained. 

Judgment  affirmed. 


Wallace  against  Fairman. 

A  note  under  seal,  with  a  warrant  to  confess  judgment,  of  one  partner,  for  a 
simple  contract  debt  of  the  firm,  accepted  upon  the  terms  "  when  paid  to  be  in 
full,"  is  not  an  extinguishment  of  the  original  debt ;  nor  is  a  judgment,  entered 
upon  it  a  bar  to  a  subsequent  action  against  the  firm. 

ERROR  to  the  district  court  of  Jllleghany  county. 

Wallace  Howe  &  Co.  v.  Fairman  &  M'llhenny.  Case  on  book 
account.  The  plaintiffs  having  established  their  cause  of  action,  the 
defendants  gave  in  evidence  the  same  account  rendered  with  this 
receipt  upon  it :  "  We  have  received  T.  G.  Fairman's  note  this  day 
for  362  dollars  81  cents,  which,  when  paid,  is  in  full  of  the  above." 
The  note  was  under  seal  and  contained  a  warrant  to  confess  judg- 
ment; upon  which  a  judgment  had  been  entered  in  Mercer  county, 
previously  to  serving  this  writ  against  the  firm.  Out  of  these  facts 
the  questions  arose :  1 .  Whether  the  acceptance  of  the  note  and  entry 
of  judgment  upon  it  were  an  extinguishment  of  the  original  debt. 
2.  Whether  the  judgment  upon  it  against  the  individual  partner 
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was  a  bar  to  this  suit.  The  court  below  (Grier,  president)  deter- 
mined the  first  point  in  the  affirmative  and  the  latter  in  the  negative. 
Judgment  for  defendants. 

Fetterman,  for  plaintiff  in  error,  on  the  first  point,  cited,  Day  v. 
Leal,  14  Johns.  404  ;  Tyson  v.  Pollock,  1  Penns.  Rep.  375  ;  Watts  v. 
Willing,  2  Doll.  100 ;  M'Carty  v.  Springer,  3  Penns.  Rep.  159  ;  Kep- 
pel  v.  Carr,  4  Doll.  155;  3  East  251  ;  Charles  v.  Scott,  1  Serg.  <$• 
Rawle  294 ;  3  Co.  Rep.  45  ;  Evans  v.  Smith,  4  Binn.  366.  On  the 
second  point  he  referred  to  the  act  of  the  6th  of  April  1830,  and  cited 
1  Plowd.  204. 

Metcalf&nd  Biddle,  for  defendant  in  error,  on  the  first  point,  cited, 
3  Johns.  Cas.  180;  Tom  v.  Goodrich,  2  Johns.  Rep.  213,  220;  11 
Vin.  Jib.,  tit.  Extinguishment,  B,  8;  3  Wash.  113  ;  2  Har.  fy  Johns. 
482  ;  4  Wash.  100;  Liggett?.  Bank,  7  Serg.  fy  Rawle  219  :  on  the 
second  point ;  Smith  v.  Black,  9  Serg.  fy  Rawle  142;  Wardt?.  John- 
ston, 13  Mass.  Rep.  148;  Downey  v.  Bank,  13  Serg.  #  Rawk  288  ; 
Robertson  «.  Smith,  18  Johns.  459. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  principle  is  well  established  that  a  bond 
given  by  a  debtor  to  his  creditor  for  a  simple  contract  debt  extin- 
guishes the  original  debt,  so  that  no  cause  of  action  upon  the  latter 
remains.  Higgens's  case,  6  Co.  43.  The  reason  is,  that  it  gives  to 
the  creditor  a  higher  and  better  security  for  his  debt;  and  to  confine 
him  to  his  remedy  on  the  bond,  deprives  him  of  no  benefit,  while  it 
prevents  repeated  suits  and  costs  for  the  same  thing.  Ibid.  But 
where  the  reason  of  the  rule  ceases,  the  rule  itself  ceases  ;  and  this 
occurs  in  a  variety  of  instances.  The  bond  of  a  third  person  given 
to  the  creditor  is  not,  per  se,  a  satisfaction  or  extinguishment ;  for  if 
it  be  not  paid,  the  creditor  may  derive  a  benefit  from  resorting  to  his 
original  demand.  To  work  an  extinguishment,  it  must  be  shown 
that  the  obligation  of  a  third  person  was  given  and  accepted  in  sa- 
tisfaction of  the  debt.  Leas  v.  James,  10  Serg.  <$•  Rawle  307.  A 
simple  contract  is  not  extinguished  by  a  sealed  instrument  recogniz- 
ing the  debt  and  fixing  the  mode  of  ascertaining  the  amount;  for 
that  would  pervert  it  to  a  purpose  not  designed  by  the  parties.  7 
Crunch  299.  The  official  bond  of  a  receiver  does  not  merge  the 
simple  contract  debt  arising  from  the  balance  of  an  account  due  to  the 
United  Slates.  9  Wheat.  650.  A  bond  taken  under  the  revenue 
act  of  1799  is  not  an  extinguishment  of  the  debt  accruing  by  the  im- 
portation of  the  goods.  United  States  v.  Lyman,  1  Mason  506.  So 
if  the  higher  security  be  between  different  parties,  or  fer  other  debts 
besides,  and  not  the  exact  amount,  it  will  be  presumed  to  be  intended 
as  a  collateral  security.  Day  v.  Leal,  14  Johns.  404.  That  the  bond 
of  one  of  two  copartners  is  in  itself  a  higher  and  better  security  than 
the  simple  contract  of  both,  and  therefore  an  extinguishment,  is  a 
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proposition  supported  by  some  cases,  but  their  authority  is  doubted 
by  Mr  Justice  Story,  in  United  States  v.  Lyman,  1  Mason  505,  and 
in  the  present  case  it  is  unnecessary  to  give  an  opinion  upon  it ;  for 
where  the  security  is  not  co-extensive  with  the  original  debt,  and 
from  the  face  of  the  same,  or  contemporaneous  instruments,  or  other 
evidence,  it  manifestly  appears  that  the  parties  did  not  design  that 
the  specialty  should  operate  as  an  extinguishment,  but  intended  it  as 
a  concurrent  or  additional  security,  the  specialty  is  treated  according 
to  that  intention.  United  States  v.  Lyman,  1  Mason  505;  Leas  v. 
James,  10  Serg.  #  Rawle  404 ;  Day  v.  Leal,  14  Johns.  307 ;  Wolf  v. 
Wyeth,  11  Serg.  fy  Rawle  149  ;  Charles  v.  Scott,  1  Serg.  #  Rawle 
294  ;  Twopenny  v.  Young,  3  B.  fy  C.  208.  Of  the  intention  in  the 
case  before  us  there  can  be  no  doubt,  because  the  receipt  for  the 
bond  states  that  it  was  to  be  in  full  when  paid  ;  of  course,  if  not  paid 
it  was  not  to  be  a  satisfaction,  but  the  original  remedy  remained 
against  both  partners.  If  the  bond  was  not  an  extinguishment,  it 
cannot  operate  as  such  by  being  pursued  to  judgment.  I  am,  there- 
fore,, of  opinion  that  the  court  below  erred  in  charging  the  jury  on 
the  first  point  that  the  plaintiffs  could  not  support  this  action. 

On  the  second  point  the  act  of  assembly  of  the  6th  of  April  1830 
has  no  application.  It  contemplates  a  recovery  on  the  joint  cause  of 
action  against  one  of  several  copartners,  promissors,  &c.,  and  is  in- 
tended to  preserve  the  remedy  against  the  others.  Here  the  former 
suit  and  recovery  were  on  the  single  bond  of  one  of  the  partners,  not 
on  the  partnership  debt.  The  learned  judge  was  right,  therefore,  in 
saying  that  the  case  did  not  come  within  the  evils  intended  to  be 
remedied  by  the  act. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Gilchrist  against  M'Kee. 

The  character  for  veracity  of  a  female  witness  may  not  be  impeached  by 
evidence  of  her  general  character  for  chastity. 

ERROR  to  Westmoreland  county. 

This  was  an  issue  directed  by  the  court  to  try  the  right  to  money 
in  the  hands  of  the  sheriff  made  out  of  the  sale  of  the  real  estate  of 
Joseph  Ford,  in  which  John  M'Kee  was  plaintiff  and  Robert  Gil- 
christ defendant ;  the  facts  of  which  are  fully  stated  in  the  former 
report  of  the  case,  in  M'Kee  v.  Gilchrisl,  3  Watts  230.  The  only 
question  now  determined  arose  out  of  these  facts  :  Mary  Ford  was 
called  by  the  plaintiff  as  a  witness  and  gave  evidence  ;  the  defend- 
ant proposed  to  give  evidence  of  her  general  character  for  chastity. 
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The  plaintiff  objected,  and  the  court  (Young,  president)  overruled 
the  evidence. 

Alexander,  for  plaintiff  in  error,  cited,  14  Mass.  387 ;  Stark.  PL 
and  Ev.  368 ;  Wike  v.  Lightner,  11  Serg.  $•  Rawle  199;  Chess  v. 
Chess,  1  Penns.  Rep.  40. 

Foster,  for  defendant  in  error,  cited,  1  Stark.  PL  and  Ev.  146,  147, 
note. 

The  opinion  of  the  Court,  was  delivered  by 

GIBSON,  C.  J. — It  was  decided  in  The  Commonwealth  v.  Mur- 
phy, 14  Mass.  Rep.  387,  that  the  credit  of  a  female  witness  may  be 
impeached  by  evidence  of  prostitution  ;  but  the  propriety  of  the  deci- 
sion has  been  questioned  by  the  same  court,  if  not  denied,  in  The 
Commonwealth  v.  Moore,  3  Pickering  196  ;  and  the  precise  point 
was  ruled  differently  in  Jackson  ex  clem.  Boyd  v.  Lewis,  13  Johns.  504. 
By  our  own  court  it  was  held,  in  Brindle  v.  M'llvaine,  10  Serg.  fy 
Rawle  282,  that  a  witness  may  not  be  discredited  by  reputed  want  of 
sobriety.  The  case,  however,  did  not  require  the  point  to  be  put  on 
ground  as  broad  as  that  which  is  covered  by  the  present  question. 
The  weight  of  authority,  therefore,  seems  to  sustain  the  decision  of 
the  court  below  in  suppressing  the  proposed  inquiry  into  the  general 
character  of  the  female  witness  for  chastity,  and  there  certainly  can 
be  no  doubt  of  its  propriety  on  principle.  The  competency  of  the 
proposed  evidence  to  the  general  character  of  another  witness,  seems 
to  stand  essentially  on  the  same  considerations.  In  Swiff s  Evidence 
143,  it  is  said  the  inquiry  must  be  limited  to  character  for  reputation 
specifically;  and  the  same  thing  is  said  in  The  Commonwealth' v. 
Moore,  and  Jackson  v.  Lewis,  already  quoted.  The  rule  was,  how- 
ever, laid  down  differently  in  The  State  v.  Stallings,  2  Hayw.  300; 
Humet).  Scott,  3  Marsh  361  ;  and  with  some  appearance  of  qualifi- 
cation in  Noel  v.  Dickey,  3  Bibb  258,  where  it  is  said  the  opposite 
party  may  rebut  the  inference  from  general  abandonment,  by  a  ques- 
tion directed  particularly  to  the  point  of  veracity.  But  if  an  inquiry 
into  reputation  for  a  particular  vice  be  inadmissible,  it  is  not  easy  to 
comprehend  how  an  inquiry  into  reputation  for  a  variety  of  vices 
may  be  less  so.  Granting  that  universal  immorality  includes  want 
of  veracity,  yet  a  man  may  be  generally  vicious  without  being  uni- 
versally so.  He  may  be  intemperate,  incontinent,  profane,  and  ad- 
dicted to  many  other  vices  that  ruin  the  reputation,  and  yet  retain  a 
scrupulous  regard  for  truth.  Countless  instances  of  such  partial 
exemption  from  depravity  are  in  the  knowledge  of  every  one.  It  is, 
after  all,  character  for  veracity  alone  with  which  the  jury  have  to  do; 
and  why  not  let  it  come  to  them  in  the  first  instance  without  admix-  , 
ture  of  ingredients  that  may  alter  its  quality  and  corrupt  its  influence'? 
If  character  for  veracity  be  the  legitimate  point  of  inquiry,  and  if  to 
this  complexion  it  must  corne  at  last,  it  follows  that  it  is  the  only 
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one,  and  that  an  inquiry  into  any  tiling  else  is  illegitimate.  In  the 
dicta  of  the  judges  on  this  head,  there  is  a  jarring  want  of  precision 
from  over-refinement,  which  would  be  advantageously  dispensed 
with  by  restraining  the  examination  to  a  plain,  practical,  straight- 
forward inquiry  to  the  very  point  to  be  attained. 

From  the  imperfect  state  of  the  case  as  it  appears  on  our  paper 
books,  it  is,  perhaps,  that  we  cannot  see  the  force  of  the  exceptions 
to  the  charge.  The  plaintiff  in  error  complains  that  a  particular  di- 
rection which  might  have  been  given  in  his  favour  was  omitted  ; 
but  we  see  nothing  like  a  prayer  for  such  direction,  without  which 
an  omission  of  it  is  not  error.  The  credibility  of  the  witnesses  was 
deservedly  left  to  the  jury  ;  and  from  an  inspection  of  the  record  the 
standing  exception,  that  the  court  withdrew  the  facts  from  the  jury, 
does  not  seem  to  be  supported. 

Judgment  affirmed. 


Park  against  Marshall. 

An  administrator  pendente  lite  may  make  a  deed,  in  execution  of  the  contract 
of  a  decedent  for  the  sale  of  land  proved  according  to  the  provisions  of  the  act 
of  the  21st  of  March  1792. 

The  proof  of  the  contract  of  a  decedent  for  the  sale  of  land,  in  pursuance  of 
the  act  of  the  21st  of  March  1792,  and  the  decree  of  the  court  thereupon,  cannot 
be  impeached  collaterally. 

ERROR  to  the  district  court  of  Mleghany  county. 

Ejectment  by  the  heirs  of  John  Park  against  Thomas  Marshall, 
for  lot  No.  120,  in  Alleghany  town.  The  plaintiffs  having  exhibited 
a  legal  title  to  the  lot  in  John  Park  deceased  their  ancestor,  the  de- 
fendant offered  in  evidence  the  proceedings  of  the  court  of  common 
pleas  upon  the  petition  of  the  administrator  of  Robert  Knox  for  leave 
to  prove  a  parol  contract  for  the  sale  of  the  lot  in  controversy  by 
John  Park  to  Robert  Knox,  wherein  the  contract  was  proved  and  so 
decreed;  and  a  deed  made  by  N.  B.  Craig,  administrator  pendente 
lite  of  John  Park  deceased  to  the  heirs  of  Robert  Knox,  under  whom 
the  defendant  claimed.  The  evidence  was  objected  to,  1.  Because 
the  letters  of  administration  to  N.  B.  Craig  were  not  produced.  2. 
Because  an  administrator  pendente  lite  could  have  no  authority  to 
make  a  deed.  The  court  overruled  the  objections,  and  the  plaintiffs 
took  an  exception.  The  plaintiffs  then  offered  to  give  evidence  to 
disprove  the  facts  established  in  the  proceedings  referred  to  upon 
which  the  court  of  common  pleas  decreed  that  the  administrator  pen- 
Ute should  execute  a  deed.  This  was  objected  to  and  rejected ; 
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and  the  jury,  by  direction  of  the  court,  (Grier,  president)  rendered  a 
verdict  for  the  defendants. 

Watts,  for  plaintiff  in  error,  cited,  Gord.  Law  of  Dec.  97 ;  Dietrich's 
Appeal,  2  Watts  332  ;  Wistar  v.  Kammerer,  2  Yeates  100  ;  4  Cranch 
403 ;  4  Wheat.  77. 

Skayler,  for  defendant  in  error,  cited,  Purd.  Dig.  777;  6  Co.  Rep.  68. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — One  of  the  objects  in  view  in  the  passage  of  the  act 
of  the  21st  of  March  1792,  and  its  supplement  of  the  10th  of  March 
1814,  was  to  enable  executors  and  administrators,  by  leave  of  the 
court,  to  convey  lands  and  tenements  contracted  for  with  their  dece- 
dents, and  collect  the  debts  of  the  deceased,  whether  the  contract 
was  in  writing  or  by  parol.  In  the  case  at  bar  the  administrator  of 
the  vendee  procured  proof  of  the  contract  to  be  made  in  the  court  of 
common  pleas  of  Alleghany  county  ;  whereupon  N.  B.  Craig,  the 
administrator  pendenle  lite  of  the  vendor,  petitioned  the  court  for  leave 
to  execute  a  deed  for  the  premises.  The  court  of  common  pleas, 
after  full  hearing  and  examination,  having  adjudged  the  proof  suffi- 
cient and  obligatory  between  the  parties,  authorized  and  empowered 
the  administrator  to  make  and  execute  a  deed  in  pursuance  of  the 
contract ;  which  was  accordingly  so  done  in  due  and  proper  form. 

Two  objections  have  been  made:  1.  There  is  no  authority  on 
letters  of  administration  shown  to  have  been  granted  to  the  said  N. 
B.  Craig;  and  2.  That  an  administrator  pendente  lite  is  not  such  an 
administrator  as  is  contemplated  by  the  act  of  assembly.  The  ob- 
jections were  made  to  the  admission  of  the  defendant's  testimony, 
and  were  also  urged  as  affecting  the  validity  of  his  title. 

It  must  be  observed  that  the  first  objection  is  not  that  no  letters  of 
administration  were  granted  to  Mr  Craig,  but  that  none  were  shown 
to  have  existed.  The  error  is  grounded  on  a  mistake  of  the  fact; 
for  the  record  of  the  court  of  common  pleas  was  at  least  primafade 
evidence  that  N.  B.  Craig  was  the  rightful  administrator,  and  before 
the  defendant  could  be  required  to  produce  the  letters  themselves,  or 
a  record  of  them,  some  evidence  should  have  been  given  from  which 
a  presumption  would  arise  that  none  had  ever  been  granted. 

But  the  plaintiff  in  error  seemed  to  rely  principally  on  the  second 
objection.  That  an  administrator  pendente  lite  comes  within  the  let- 
ter of  the  acts  must  be  admitted,  and  it  is  equally  clear  that  he  comes 
within  the  spirit.  The  principal  duty  of  an  administrator  pendente 
lite  is  to  pay  and  collect  debts,  and  one  object  of  the  acts,  as  has  been 
before  observed,  is,  to  enable  the  executor  and  administrator  to  carry 
into  effect  the  contracts  of  decedents  and  collect  their  debts.  Now 
in  case  of  executory  contracts  this  cannot  be  done,  without  procuring 
the  contract  to  be  proven  as  prescribed  by  the  act,  and  executing 
and  tendering  a  conveyance  in  pursuance  of  its  provisions.  As  the 
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principal  duty,  viz.,  the  collection  and  payment  of  debts,  is  devolved 
on  them,  it  follows  that  ihe  preparatory  measures  should  be  taken  by 
them  also.  This  consists  in  procuring  the  contract  to  be  proved  as 
directed  by  the  act — an  adjudication  by  the  court  that  the  same  is 
sufficient,  and  (hat  it  is  obligatory  between  the  parties,  and  an  order 
authorizing  and  empowering  the  executor  or  administrator  to  make 
and  execute  the  conveyance.  It  is  not  only  the  duty  of  an  adminis- 
trator pendenle  lite  to  collect  debts,  but  to  pay  them  also;  and  this  is 
an  answer  to  the  suggestion  that  the  pruchase  money  had  been  paid. 
Besides,  the  representatives  of  the  vendor  must  be  ready  and  willing 
to  perform  their  part  of  the  contract ;  otherwise  the  vendee  may  re- 
scind the  contract  and  recover  back  the  purchase  money  which  has 
been  paid.  We  perceive  no  inconvenience  which  will  arise  from  this 
construction,  whilst,  on  the  other  hand,  much  mischief  may  result 
from  denying  the  administrator  pendente  lite  this  power. 

In  the  acts  above  cited,  the  legislature  have  committed  the  whole 
power  over  the  subject  matter  to  the  courts  of  common  pleas  and  the 
supreme  court.  It  follows  that  the  decree  cannot  be  re-examined  in 
a  collateral  suit.  All  the  proper  parties  were  before  the  court  of  com- 
mon pleas,  and  after  hearing  them,  and  an  examination  of  the  testi- 
mony adduced,  the  court  granted  the  prayer  of  the  petitioner.  At 
that  time,  when  the  transaction  was  fresh  in  the  recollection  of  the 
witnesses,  the  heirs  and  personal  representatives  of  the  vendor  had 
an  opportunity  to  bring  forward  the  evidence  now  offered.  It  would 
tend  to  make  titles  insecure  if  they  could  be  impeached  by  evidence 
such  as  was  offered  by  the  plaintiffs. 
Judgment  affirmed. 


><* 

M'Divitt's  Executor  against  M'Divitt. 

An  action  and  judgment  against  the  obligors  upon  an  administration  bond  by 
one  creditor,  under  the  fourteenth  and  fifteenth  sections  of  the  act  of  the  27th 
of  March  1713,  are  a  bar  to  a  separate  action  by  another  creditor  against  one  of 
the  administrators  on  the  same  bond. 

One  administrator  cannot  maintain  an  action  against  his  co-administrator  on 
the  administration  bond  by  which  they  are  jointly  and  severally  bound. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Commonwealth  at  (he  instance  of  Henry  M'Divitt  against  Dennis 
S.  Scully  executor  of  Eleanor  M'Divitt  deceased. 

The  above  suit  is  brought  on  an  administration  bond  entered  into 
by  Eleanor  M'Divitt,  Henry  M'Divitt  (at  whose  instance  this  suit  is 
brought),  Samuel  M'Cord  and  Charles  M'Cabe,  alt  of  whom  are  de- 
ceased except  the  said  Henry,  which  bond  is  dated  (he  1st  day  of 
October  1818,  conditioned  for  the  well  and  truly  Administering  the 
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goods  and  chattels,  rights  and  credits  of  Patrick  M'Divitt  deceased, 
by  the  said  Eleanor  and  Henry.  Eleanor  M'Divitt  and  Henry 
M'Divitt  were  joint  administrators  of  said  decedent. 

Henry  M'Divitt  settled  sundry  administration  accounts,  and  after- 
wards, to  wit  the  1st  of  February  1827,  the  orphan's  court  appointed 
E.  Pentland  as  auditor,  to  audit  and  adjust  the  account  of  the  said 
Henry  M'Divitt  as  administrator  aforesaid,  who  made  a  report, 
which  was  filed  on  the  23d  of  January  1828,  and  on  the  29th  of  Feb- 
ruary 1828  was  confirmed  by  the  said  court. 

By  this  report  it  appears  there  was  a  balance  due  to  the  said 
Henry  M'Divitt,  as  administrator  aforesaid,  from  the  estate  of  the 
said  decedent  of  94  dollars  78  cents,  besides  10  dollars  for  his  ser- 
vices, attendance  and  counsel  fees. 

That  by  the  said  account  it  appears  that  the  said  Eleanor  M'Di- 
vitt received  of  the  goods  and  chattels  of  the  deceased  to  the  value 
of  126  dollars  94  cents. 

That  the  said  Eleanor  M'Divitt  never  settled  or  presented  for  set- 
tlement any  administration  account  of  the  goods,  &c.,  of  said  de- 
ceased Patrick  M'Divitt,  but  it  is  alleged  by  the  executors  of  the 
said  Eleanor,  although  she  did  not  settle  an  administration  account 
as  aforesaid,  yet  that  in  her  lifetime  she,  the  said  Eleanor,  had 
actually  paid  debts  due  by  the  said  decedent  to  an  amount  exceeding 
the  sum  of  126  dollars  94  cents. 

The  plaintiff  assigned  as  breaches  of  the  condition'of  the  said  bond 
"that  the  said  Eleanor  M'Divitt  did  not  make  a  true  and  just  ac- 
count, calculation  and  reckoning  of  her  administration  on  or  before 
the  1st  day  of  October  1817,  nor  at  any  time  afterwards,  but  that 
divers  goods  and  chattels  of  the  said  decedent  to  a  great  value,  to 
wit  to  the  value  of  126  dollars  94  cents,  came  to  the  hands  and 
possession  of  the  said  Eleanor  M'Divilt,  which  she  wasted  and  con- 
verted to  her  own  use. 

A  suit  has  been  instituted  on  the  same  administration  bond,  on 
which  this  suit  is  founded,  No.  185  of  April  term  1828,  in  the  court 
of  common  pleas  of  Alleghany  county,  in  the  name  of  the  common- 
wealth of  Pennsylvania,  at  the  instance  of  Samuel  Kingston,  Esq., 
against  Henry  M'Divitt  and  Samuel  M'Cord,  two  of  the  obligors,  on 
which  the  said  court  of  common  pleas,  on  the  12th  of  August  1830, 
rendered  judgment  generally  for  the  plaintiff,  which  judgment  still 
so  remains,  without  scire  facias  or  any  further  proceedings  being  had 
thereon. 

Henry  M'Divitt,  at  whose  instance,  this  suit  is  brought,  and  for 
whose  use  it  is  carried  on,  is  a  joint  and  several  obligor  with  the  said 
Eleanor  M'Divitt ;  and  the  defendant  alleges  that  he  is  not  answer- 
able as  the  executor  of  the  said  Eleanor  to  the  said  Henry  on  the 
said  bond,  in  this  form  of  action,  &c. 

Upon  these  facts  two  questions  arose.     1 .  Whether  the  first  action 
on  the  bond  against  all  the  surviving  obligors  is  a  bar  to  the  present 
suit.     2.  Whether  one  administrator  can  maintain  an  action  for  his 
iv. — 2  Y 
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use  on  the  administration  bond  against  his  co-administrator.     The 
court  below  rendered  a  judgment  for  the  plaintiff. 

Fetterman,  for  plaintiff  in  error. 
Foster,  for  defendant  in  error. 

«          *  * 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — From  the  case  as  stated  it  appears  to  be  an  action 
of  debt  brought  in  the  court  below  by  Henry  M'Divitt  upon  an  ad- 
ministration bond  against  Dennis  S.  Scully,  the  plaintiff  in  error, 
executor  of  Eleanor  M'Divitt  deceased.  The  deceased,  in  her  life- 
time, had  joined  with  the  plaintiff  below  in  administering  on  the 
estate  of  Patrick  M'Divitt  deceased  ;  and  became  a  co-obligor  with 
the  said  Hemy,  and  two  others,  Samuel  M'Cord  and  Charles 
M'Cabe,  as  their  sureties,  in  the  bond  upon  which  this  suit  was  in- 
stituted. A  prior  action  was  brought  on  it  in  the  court  below  to 
April  term  1828,  No.  185,  by  Samuel  Kingston,  Esq.,  for  his  use, 
against  Henry  M'Divitt,  the  plaintiff  below,  and  Samuel  M'Cord, 
one  of  the  sureties,  jointly,  they  then  being  the  only  surviving  obli- 
gors named  in  the  bond.  Judgment  was  obtained  against  them  in 
that  action  for  the  amount  of  the  bond  on  the  12th  of  August  1830, 
which  remains  still  in  full  force.  The  bond  in  its  terms  is  joint  and 
several,  and  the  condition  thereof  in  the  usual  and  prescribed  form. 
The  court  below,  being  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  rendered  judgment  accordingly. 

Two  objections  have  been  taken  to  the  plaintiff's  recovery  :  the 
first  is,  that  the  judgment  obtained  in  the  previous  action  brought  by 
Mr  Kingston  on  the  bond,  is  a  bar  to  this  of  any  subsequent  action 
of  debt  upon  it.  The  second  is,  that  the  plaintiff  below  being  a  co- 
principal  and  obligor  with  the  defendant's  testatrix  in  the  bond,  can 
maintain  no  action  upon  it  for  his  use. 

Either  of  these  objections  is  fatal  to  the  plaintiff's  recovery. 

In  regard  to  the  first,  the  law  is  well  settled  that  where  two  or 
more  have  become  bound  jointly  and  severally  in  an  obligation,  the 
obligee,  in  case  of  the  bond's  becoming  forfeited,  may  at  his  election 
maintain  an  action  against  them  all  jointly,  or  against  each  seve- 
rally;  but  having  once  made  his  election  by  commencing  and  pro- 
secuting an  action  in  the  one  form  to  judgment,  he  is  bound  thereby 
and  cannot  afterwards  bring  an  action  in  the  other.  Downey  «.  The 
Farmers  and  Mechanics  bank  of  Greencastle,  13  Serg.  <$•  Rawle 
288;  Walter  t^Ginrich,  2  Watts  204,6;  1  Saund.  291,  note  4,  by 
Sergeant  Williams,  and  the  cases  there  cited  by  him.  At  the  time 
of  bringing  the  first  suit  upon  the  bond,  Henry  M'Divitt  and  Samuel 
M'Cord  being  the  only  surviving  obligors,  and  the  suit  having  been 
brought  against  them  jointly,  and  prosecuted  to  judgment,  it  follows 
from  the  rule  just  mentioned  that  the  present  action  cannot  be  main- 
tained. Had  actions  been  commenced  against  them  severally,  and 
prosecuted  to  judgment,  this  action,  being  also  several  against  the 
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executor  of  a  third  obligor  upon  the  same  bond,  would  have  been 
perfectly  consistent  in  that  case  with  the  plaintiff's  election  in  bring- 
ing the  first ;  and  consequently  would  have  been  sustainable,  pro- 
vided the  party  at  whose  instance  it  was  commenced  were  other- 
wise entitled  to  claim  any  thing  under  the  bond.  It  is  not  a  suffi- 
cient objection  to  the  application  of  the  rule  laid  down,  that  the 
commonwealth  is  the  obligee  named  in  the  bond,  and  that  it  was 
given  in  her  name,  not  merely  for  the  benefit  of  Mr  Kingston,  but 
for  that  of  all  others  having  an  interest  in  the  due  and  faithful  ad- 
ministration of  the  estate  of  Patrick  M'Divitt,  and  that  it  is  therefore 
unreasonable  that  he  should  bind  and  conclude  these  others  by  his 
election  to  sue  upon  it  jointly  and  not  severally  :  for  it  must  be 
kept  in  mind  that  the  suit  by  Kingston  was  instituted  and  prosecuted 
to  judgment  on  the  bond  under  the  authority  and  direction  contained 
in  the  fourteenth  and  fifteenth  sections  of  the  act  of  the  27th  of 
March  1713,  Purd.  Dig.  (Edit,  of  183J)  669,  670,  which  permitted 
but  one  judgment  to  be  obtained  on  it  against  the  same  party  ;  and 
this  judgment  so  obtained  was  to  be  and  remain  cautionary  for  the 
satisfaction  of  all  such  as  should,  from  time  to  time,  upon  writs  of 
scire  facias  sued  out  thereon  by  them  respectively,  prove  themselves 
damnified.  Hence  it  is  obvious  that  it  would  militate  against  the 
express  provision  of  the  act,  as  well  as  the  rule  previously  established 
and  already  mentioned,  to  permit  the  obligors  in  the  same  adminis- 
tration bond  to  be  sued  jointly  and  severally,  as  it  might  occasionally 
produce  more  than  one  judgment  on  the  bond  against  some  one  or 
more  of  them.  By  the  act,  however,  now  in  force  on  this  subject,  the 
course  of  proceeding  upon  a  bond  given  by  administrators  for  the 
faithful  discharge  of  their  duty,  is  changed,  and  every  person  con- 
cerned therein,  and  for  whose  benefit  it  was  given,  upon  his  being 
injured  by  a  breach  or  neglect  of  duty  on  the  part  of  the  adminis- 
trators, is  entitled  to  institute  an  original  suit  on  the  bond  itself  for 
his  own  use,  and  to  have  his  damages  assessed  by  the  jury  empan- 
elled to  try  the  cause  ;  and,  of  course,  may  sue  the  obligors  either 
jointly  or  severally  at  his  election. 

Now  as  to  the  second  objection,  it  seems  to  be  one  which,  from  the 
very  structure  of  the  bond,  as  well  as  the  design  of  giving  it,  would 
naturally  strike  the  mind  as  being  insuperable.  It  certainly  could 
not  have  entered  into  the  contemplation  of  the  obligors,  at  the  time 
of  giving  the  bond,  that  they  were  becoming  bound  by  it  to  each 
other,  or  that  it  was  entered  into  for  the  purpose  of  indemnifying  one 
of  the  administrators  therein  named  against  any  faithless  conduct 
that  the  other  might  be  guilty  of;  because  the  terms  of  the  bond 
itself  convey  no  such  idea.  This,  then,  being  the  case,  the  law  will 
not  give  an  effect  and  operation  to  it  that  would  be  altogether  diffe- 
rent from,  if  not  directly  contrary  to,  what  was  intende.u>t>y  the  par- 
ties. From  the  tenor  and  form  of  thetbond,  it  is  perfectly  clear  that 
and  each  of  the<obligors  are  bound  to  the  same  extent  and  to 

e  same  end  ;  so  that  whatever  anyone  qf  them  ia  bound  or  respon- 
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sible  for  under  it,  each  and  every  of  the  others  is  alike  bound  and 
answerable  for.  Now  it  will  be  admitted,  I  presume,  that  if  Eleanor 
M'Divitt  or  her  estate  be  liable  under  the  bond  to  answer  and  pay 
to  Henry  M'Divitt,  the  plaintiff  below,  the  amount  of  his  demand, 
Samuel  M'Cord  and  Charles  M'Cabe,  being  her  sureties  in  the  bond, 
ought,  as  such,  to  be  liable  also  to  pay  the  same.  But  Henry  M'Di- 
vitt is  a  principal  obligor  in  the  bond  himself  with  Eleanor  M'Divitt; 
and  M'Cord  and  M'Cabe  are  his  sureties  as  well  as  hers ;  and  hav- 
ing become  such,  as  it  must  be  presumed  in  the  absence  of  testimony 
to  the  contrary,  at  the  joint  solicitation  of  the  two  principal  obligors, 
Henry  M'Divitt,  as  well  as  the  estate  of  Eleanor  M'Divitt,  is  bound 
in  equity  at  least,  if  not  in  law,  to  save  the  sureties  harmless,  and  to 
keep  them  free  from  all  liability  to  pay  any  thing  under  the  bond  ; 
and,  therefore,  it  cannot  be  that  he  can  claim  to  recover  on  the  bond 
what  in  equity  and  good  conscience  he  is  bound  to  protect  the 
sureties  against  paying.  It  is  perfectly  manifest  from  the  terms  of 
the  bond  that  nothing  can  be  recovered  by  suit  upon  it  from  the  princi- 
pals unless  the  sureties  be  liable  also,  for  it  is  equally  and  alike  binding 
upon  both.  To  permit  the  plaintiff  below,  then,  to  recover  in  the 
present  case,  would  not  only  be  running  counter  to  the  terms  of  the 
bond  itself,  but  to  every  principle  of  equity  and  natural  justice. 

Besides,  what  seems  to  be  still  more  preposterous,  if  possible,  is 
that  Henry  M'Divitt  being  a  joint  obligor  with  the  defendant's  tes- 
tatrix, was  bound  in  every  respect  to  the  same  extent  by  the  bond 
that  she  was,  so  that  if  the  non  performance  of  the  condition  of  it 
happened  from  the  neglect  of  either  of  them,  it  became  forfeited  alike 
against  both,  and  both  were  rendered  alike  liable  to  be  sued  for  the 
forfeiture,  whether  it  arose  from  the  act  or  the  neglect  of  the  one  or 
the  other ;  consequently  no  action  can  be  maintained  on  the  bond 
against  the  executor  of  Eleanor  M'Divitt,  unless  for  a  cause  that 
would  be  sufficient  at  the  same  time  to  support  it  against  Henry 
M'Divitt  himself,  the  plaintiff  below.  But  it  is  legally  impossible  for 
Henry  M'Divitt  to  be  both  plaintiff  and  defendant  in  the  same  ac- 
tion, which  shows  that  this  action  cannot  be  maintained  by  him  or 
for  his  use. 

The  judgment  of  the  court  below  is  reversed,  and  judgment  ren- 
dered by  this  court  for  the  plaintiff  in  error. 

Judgment  reversed. 
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M'Dowell  against  Glass. 

A  tender  before  a  justice  or  referees  of  a  sum  strictly  equal  to  the  debt  sued 
for,  is  not  equivalent  to  a  tender  of  judgment ;  although  a  tender  of  the  debt  and 
costs  might  be.  The  defendant  therefore  is  liable  for  cost  under  the  act  of  the  9th 
of  April  1833,  although  no  more  than  the  sum  tendered  be  ultimately  found  due. 

After  a  verdict  and  judgment  on  an  appeal  from  a  justice,  it  is  error  in  the 
court  to  receive  depositions  to  prove  that  a  tender  had  been  made  before  the 
trial,  so  as  to  affect  the  question  of  costs. 

ERROR  to  Cambria  county. 

This  suit  originated  before  a  justice,  by  whom  it  was  referred 
to  arbitrators,  who  awarded  for  the  plaintiff  29  dollars  26  cents,  with 
costs,  from  whose  judgment  the  defendant  appealed.  The  cause 
was  tried  in  the  common  pleas,  and  verdict  for  24  dollars  40  cents. 
And  on  affidavits  filed,  the  court  entered  judgment  without  costs; 
and  granted  a  rule  to  show  why  the  plaintiff  should  not  pay  the  de- 
fendant's costs.  The  depositions  established  the  fact  that  the  de- 
fendant, before  suit  brought,  had  tendered  24  dollars  50  cents  to  the 
plaintiff,  and  on  the  trial  before  the  arbitrators  the  same  tender  was 
made.  Upon  this  evidence  the  court  made  the  rule  absolute. 

Magehon,  for  plaintiff  in  error,  cited,  the  act  of  the  3d  of  April 
1833,  Pam.  Laws  483. 

Canan,  contra. 

PER  CURIAM. — The  court  could  not  go  behind  the  judgment  in 
search  of  a  tender  of  money  such  as  this  ;  and  the  point  is  to  be  con- 
sidered as  if  affidavits  to  the  fact  had  not  been  read.  The  appellant 
defendant  eventually  succeeded  in  reducing  the  judgment ;  which, 
under  the  previous  act,  would  have  stripped  it  of  the  incident  of  costs. 
But  the  act  of  the  9th  of  April  1833  directs  the  costs  to  abide  the 
event  of  the  suit,  unless  the  defendant,  when  appellant,  shall  have 
offered  before  the  justice  or  referees  to  give  judgment  for  what  he 
admitted  to  be  due,  an  offer  that  was  not  made  here.  Granting  that 
the  tender  of  money,  being  equally  beneficial  as  a  judgment  for  it, 
is  within  the  equity  of  the  act,  yet  at  least  as  much  must  be  tendered 
as  is  due  at  the  time  as  debt  or  costs.  But  here  no  more  was  ten- 
dered than  a  sum  strictly  equal  to  the  debt ;  and  the  plaintiff  was 
not  bound  to  receive  it.  A  judgment  would  have  relieved  him  from 
the  costs  incurred,  and  would  have  been  preferable.  It  is  the  specific 
tender  pointed  out  by  the  law,  and  is  not  to  be  dispensed  with,  if  at 
all,  for  any  thing  less  favourable.  The  case  is  therefore  within  the 
enacting  clause  which  directs  that  the  successful  party  recover  costs. 

Judgment  as  to  costs  reversed,  and  judgment  generally  given  for 
the  plaintiff. 
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Moyer  against  Lobengeir. 

A  defendant  who  seeks  to  avail  himself,  as  matter  of  defence,  of  a  prior  at- 
tachment by  himself  of  the  plaintiff's  debt  in  his  own  hands,  must  show  the 
existence  of  the  original  debt  on  which  the  judgment  in  the  foreign  attachment 
was  rendered.  The  record  of  the  judgment  is  not  even  prima  facie  evidence 
in  such  action. 

ERROR  to  Westmoreland  county. 

John  Lobengeir,  John  Moyer  and  others  v.  Michael  Moyer.  Debt 
on  recognizance.  Upon  the  plea  of  payment  with  leave,  &c.  the 
defendant  offered  in  evidence  the  record  of  a  foreign  attachment  at 
the  suit  of  Frederick  Moyer,  for  the  use  of  Michael  Moyer,  the  pre- 
sent plaintiff,  against  John  Moyer,  the  present  defendant,  by  which 
it  appeared  that  the  claim  now  sought  to  be  recovered  was  attached ; 
that  judgment  was  entered  therein  and  a  scire  facias  issued  against 
the  said  Michael  Moyer  as  the  garnishee,  who  acknowledged  the 
debt,  whereupon  the  court  rendered  judgment,  &c.  The  evidence 
was  objected  to  on  the  ground  that  the  bond  on  which  the  foreign 
attachment  issued  was  not  produced.  The  court  below  (Young, 
president)  rejected  the  evidence,  which  was  the  error  assigned. 

Foster,  for  plaintiff  in  error,  contended,  that  the  judgment  in  the 
attachment  was  conclusive  evidence,  of  itself,  of  the  original  debt, 
and  there  was  no  necessity  to  produce  the  bond.  He  cited,  Sergeant 
onAtt.65,  92, 161, 164;  Fitzgerald  v.  Caldwell,  4Dall.  251 ;  M'Carty 
v.  Emlin,  2  Dall  277. 

Alexander,  contra,  cited,  Dyer  196,  noteb;  Sergeant  onJltt.  32,  145, 
150;  Myers  v.  Ulrich,  1  Binn.  25;  1  Com.  Dig.  586;  Lutw.  994; 
Brownl.  60.  Attachment  pending  must  be  pleaded  in  abatement. 
Embree  v.  Hanna,  5  Johns.  101. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Some  doubts  are  to  be  found  in  the  ancient  Eng- 
lish authorities  as  to  the  right  of  a  person  to  levy  a  foreign  attach- 
ment on  property  in  his  own  hands,  under  the  customs  of  London 
and  other  places,  but  the  weight  of  authority  is  that  it  may  be  done; 
and  precedents  of  the  mode  of  pleading  in  such  cases  may  be  seen  in 
Coke's  Entries  139,  b,  and  RastelVs  Entries,  Dette,  156,  b.  That  such 
proceeding  is  maintainable  under  our  act  of  assembly,  was  deter- 
mined in  Graighle  ».  Notnagel,  1  Pet.  Rep.  245.  So  far  as  it  is 
a  legal  remedy  against  an  absent  debtor  for  the  purpose  of  compel- 
ling an  appearance  or  securing  a  priority,  it  ought  to  be  allowed, 
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because  the  plaintiff  would  otherwise  be  excluded  from  a  right  en- 
joyed by  every  other  creditor.  But  the  operation  of  the  judgment  is 
very  different  where  the  plaintiff  is  a  third  person,  and  where  he 
proceeds  against  funds  in  his  own  hands.  In  the  former  case  the  pro- 
ceeding is  adverse:  the  garnishee  cannot  contest  the  plaintiff's  debt; 
the  judgment  against  the  defendant  in  the  atachment  is  evidence  of  the 
existence  of  the  debt  for  which  it  is  regularly  rendered,  though  it  may 
be  controverted  by  proof  of  fraud  or  collusion.  To  oblige  the  garni- 
shee when  defending  himself  against  the  suit  of  his  creditor  to  prove 
the  debt  of  the  plaintiff  in  the  attachment,?which  he  could  not  dispute, 
and  of  which  he  may  be  wholly  ignorant,  would  be  unjust,  and  would 
subvert  the  system.  The  only  question  at  Issue  between  the  garni- 
shee and  the  plaintiff  in  the  attachment  is,  whether  the  garnishee 
had  in  his  hands  property  of  the  defendant.  The  security  of  the 
defendant  consists  in  the  bail  given  by  the  plaintiff  for  returning  the 
property  attached,  if  within  a  year  and  a  day  the  defendant  appears 
and  disproves  the  debt.  In  a  word,  the  garnishee  is  a  mere  stake- 
holder bound  to  see  that  the  effects  are  not  taken  out  of  his  hands 
without  regular  execution,  and  the  entry  of  security  for  their  being 
refunded  according  to  law.  But  the  case  is  very  different  where  the 
plaintiff  attaches  money  in  his  own  hands  and  enters  judgment  against 
the  defendant  for  a  debt  alleged  to  be  due.  It  would  be  dangerous 
to  hold  that  a  judgment  thus  obtained  on  a  proceeding  to  which  the 
plaintiff  himself  is  the  only  party,  should  be  even  prima  facie  evi- 
dence, for  it  would  enable  a  party  to  make  evidence  of  a  debt  where 
none  existed.  Whereas  if  it  really  exists,  the  plaintiff  is  conusant 
of  it,  and  able  to  establish  it  by  proof.  If  a  defendant,  therefore, 
seeks  to  avail  himself  of  a  prior  attachment  of  the  plaintiff's  debt  in 
his  own  hands,  he  must  show  the  existence  of  the  original  debt  on 
which  the  judgment  in  the  foreign  attachment  was  rendered.  See 
the  cases  cited,  Serg.  on  For.  Jltt.  164,  and  Graighle  v.  Notnagel,  1 
Pet.  Rep.  245.  It  was,  therefore,  a  sufficient  objection  to  the  offer 
of  the  record  of  the  foreign  attachment  by  the  defendant  on  the  plea 
of  payment,  that  it  was  not  accompanied  with  proof  of  the  bond  on 
which  the  judgment  was  founded,  and  there  was  no  error  in  the  re- 
jection of  it  by  the  court.(a) 

Judgment  affirmed.  ^U|  t^ 

,     ^V»  .iW*           •  **/          .& 

(«)  The  custom  of  London  in  this  respect  %eems  to  have  been  made  a  question 
by  the  fiieadings  in  Bastdi's  Ent.  156,  b.  The  defendant  there  pleaded  in  bar  a  for- 
eign attachment  of  money  in  his  own  hands,  and  stated  the  custom  to  be,  that  if  a  bill 
of  debt  Was  allirmed,  summons  issued.  &c.  "The  plaintiff  replied,  stating  the  custom 
to  be,  that  if  the  bill- ef  debt  was  affirmed  and  the  defendant  in  .the  bill  was  indebted 
to  the  plaintiff  at  the  time  of  affirming  summons  issued,  &c.,  and  concluded  by 
averring  that  at  the  time  of  affirming  the  defendant's  bill,  the  plaintiff  was  not  in- 
debted to  the  defendant  in  the  sum  claimed,  or  any  part  thereof.  Issue  was  taken  on 
the  last  custom,  and  the  court  awarded  that  the  recorder  should  state  the  custom,  but 
nothing  further  appears.  In  lA>nl  Cokes  Entries  139,  b,  the  plea  states  the  custom 
in  the  same  manner  as  in  the  foregoing  pica,  but  it  contains  an  averment  that  the 
plaintiffs  were  indebted  to  the  defendants  in  the  sum  for  which  the  attachment  was 
levied. 
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Hays  against  Brierly. 

In  an  action  on  the  case  for  a  libel,  it  is  the  province  of  the  jury  and  not  of 
the  court  to  construe  words  of  dubious  import ;  and  they  are  to  be  interpreted, 
not  by  the  norma  loquendi,  but  by  the  sense  in  which  they  were  actually  uttered. 

If  the  libel  use  a  name  different  from  that  of  the  person  intended  to  be  libel- 
led, he  may  be  designated  in  the  declaration  by  an  innuendo,  which  performs  the 
office  of  an  averment  determinate  by  the  jury. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  for  a  libel  by  Thomas  Brierly  against  David 
Hays,  in  which  the  plaintiff's  declaration,  after  stating  the  good  cha- 
racter of  the  plaintiff,  thus  proceeds :  "  yet  the  said  defendant  well 
knowing  the  premises,  but  greatly  envying,"  &c.,  "and  contriving," 
&c.,  "  on  the  10th  day  of  January  1834,  at  the  county  aforesaid, 
falsely,  wickedly  and  maliciously  did  write,  compose  and  publish,  and 
did  cause,  &c.,  of  and  concerning  the  said  plaintiff,  in  the  form  of  a 
letter,  a  certain  false,  scandalous,  malicious  and  defamatory  libel,  con- 
taining, amongst  other  things,  the  false,  scandalous,  malicious  and 
libellous  matter  following,  of  and  concerning  the  said  plaintiff;  that  is 
to  say,  we  [meaning  the  said  defendant]  new  [knew]  what  Brilery 
[meaning  the  said  plaintiff]  dun  [done]  with  Judy  M'Clure's  hound 
slut  in  their  sugar  camp,  when  she  was  a  dogen,  [thereby  then  and 
there  meaning  that  the  said  plaintiff  was  guilty  of  and  had  committed 
with  the  hound  slut  aforesaid  at  the  sugar  camp  aforesaid,  the  horrible 
and  detestable  crime  of  buggery,  illud  peccatum  horribile  non  nominan- 
dum  inter  Christianas,  to  wit,  at  the  county  aforesaid].  By  means  of 
the  commission,"  &c.  with  the  common  conclusion. 

The  cause  was  referred  to  arbitrators,  who  made  a  report  in  favour 
of  the  plaintiff  for  500  dollars  damages ;  from  which  there  was  no 
appeal. 

Errors  assigned. 

1.  There  is  no  sufficient  cause  of  action  set  forth  in  the  plaintiff's 
declaration. 

2.  There  is  nothing  in  the  declaration  which  shows  that  Brilery 
named  in  the  paper  declared  upon,  means  Thomas  Brierly,  the 
plaintiff. 

Lowrie  and  Forward,  for  plaintiff  in  error,  cited,  4  Co.  Litt.  17; 
Cro.  Joe.  635 ;  Cro.  Eliz.  416;  Cheetham  v.  Tillotson,  5  Johns.  438; 
Maxwell  v.  Allison,  11  Serg.  fy  Rawle  344 ;  11  Johns.  61  ;  6  Conn. 
Rep.  407 ;  Fowle  v.  Robbins,  12  Mass.  Rep.  500  ;  4  M'Cord  322 ; 
2  Sato.  51 3;  12  .Mod.  140. 
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M'Candless  and  Fetterman,  contra,  cited,  4  Wend.  324;  Cowp. 
672;  Starfc.  293;  5  Easf  463;  Cowp.  275;  2  fFifo.  114;  Born- 
man  v.  Boyer,  3  Sinn.  517  ;  Van  Vechten  v.  Hopkins,  5  Johns.  211  ; 
Andreas  v.  Koppenheafer,  3  Serg.  fy  Rawle  255  ;  3  Cowen  231  ; 
Brown  v.  Lamberton,  2  Binn.  34;  Rue  v.  Mitchell,  2  Dall.  58; 
Thompson  v.  Lusk,  2  JFaMs  17;  M'Kennon  v.  Greer,  2  fFa«s  352. 


The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Much  that  might  be  said  here  in  favour  of  bring- 
ing declarations  in  slander  nearer  to  convenience  and  the  ordinary 
comprehension  of  the  profession,  was  said  in  Thompson  v.  Lusk,  and 
need  not  be  repeated.  The  pleadings  in  this  action  were  moulded 
in  subservience  to  the  principle  ofmitior  sensus,  at  a  time  When  vexa- 
tious actions  for  words  were  so  rife  that  the  judges  thought  themselves 
bound  by  policy  to  discourage  them  ;  and  the  plaintiff  was  required 
not  only  to  prove  but  to  state  his  cause  of  action  with  the  precision 
required  in  an  indictment  of  murder.  The  doctrine  of  mitior  sensus, 
has,  however,  fallen  into  merited  disuse  ;  and  the  strictness  of  plead- 
ing, which  it  introduced,  is  beginning  to  give  way  before  the  princi- 
ple that  it  is  the  province  of  the  jury,  and  not  of  the  court,  to  con- 
strue words  of  dubious  import,  and  that  these  are  to  be  interpreted 
not  by  the  norma  loquendi,  but  by  the  sense  in  which  they  were 
actually  uttered.  There  are  symptoms  of  this  relaxation  every 
where,  but  particularly  in  Pennsylvania,  where  the  innuendo  is  be- 
ginning to  perform  the  office  of  an  averment  determinable  by  the 
jury.  "Where  words  will  bear  several  meanings,"  said  Chief  Jus- 
tice Tilghman,  in  Bornman  v.  Boyer,  "the  plaintiff  has  a  right  to 
aver,  by  innuendo,  the  meaning  in  which  he  conceives  they  were 
spoken,  and  it  is  for  the  jury  to  decide  whether  he  is  right."  Nor  is 
this  a  notion  peculiar  to  Pennsylvania.  The  doctrine  was  main- 
tained so  early  as  Old  ham  v.  Peake,  2  Bl.  Rep.  961,  and  it  has  been 
followed  in  later  English  cases,  as  well  as  in  Dexter  v.  Taber,  12 
Johns.  260,  and  Goodrich  v.  Woolcott,  3  Coioen231.  "It  is  the  pro- 
vince of  the  jury,"  says  Mr  gjtarkie,  "  where  such  doubts  arise,  to 
decide  whether  the  words  were  used  maliciously,  and  with  a  view  to 
defame,  such  being  matter  of  fact  to  be  collected  from  all  the  circum- 
stances ;  and  for  the  court  to  determine  whether  such  words,  taken 
in  the  malicious  sense  imputed  to  them,  can  alone  or  by  aid  of  the 
circumstances  stated  upon  the  record,  form  the  legal  basis  of  an 
action."  Law  of  Slander  44.  And  again,  "an  innuendo  may  be 
defined  to  be  an  averment  which  explains  the  defendant's  meaning 
by  reference  to  antecedent  matter."  Ibid.  293.  Still  the  jury  are 
to  judge  of  the  fact  whether  the  defendant  uttered  the  words  in  re- 
ference to  the  antecedent  matter  ;  and  the  reason  why  even  new 
matter  may  not  be  introduced  by  it  is,  that  such  new  matter  might 
be  compounded  of  law  and  fact,  and  draw  the  decision  of  the  whole 
to  the  jury.  Thus  the  words  "  you  arc  forsworn,"  without  reference 
to  a  judicial  oath  antecedently  introduced  by  a  colloquium,  will  not 
iv.  —  2  z 
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be  an  imputation  of  perjury,  because,  as  it  is  said,  the  jury  would  have 
to  decide  on  evidence  whether  the  forswearing  did  in  law  amount  to 
perjury,  and  the  question  would  not  be  open  to  the  court  on  the  record. 
Ibid.  294.  Though  I  have  no  great  objection  to  this,  the  reason  for 
it  must  be  admitted  to  be  purely  theoretic,  for  we  find  no  great  prac- 
tical mischief  or  difficulty  in  submitting  mixed  questions  to  the  jury, 
under  the  direction  of  the  court  as  to  the  law.  But  there  is  no 
ostensible  reason  for  it  whatever,  where  the  allegation  is  of  an  un- 
mixed matter  of  fact,  as  it  is  where  its  office  is  to  individuate  the 
person  slandered.  But  putting  this  ground  out  of  view,  for  we  do 
not  rule  (because  on  it,  has  not  the  time  arrived  wj^en  we  may  say, 
without  too  wide  a  departure  from  the  strictness  of  ancient  forms, 
that  the  Wfords  "  of  and  concerning,"  contain  an  averment  of  indivi- 
dual imputation  sufficiently  specific,  except  perhaps  in  very  special 
cases'?  In  Bornman  v.  Boyer,  there  was  no  other  averment  than 
this  general  one,  that  the  words  "Bornman  must  have  taken  it" 
were  pointed  at  the  plaintiff;  and  though  an  objection  was  not 
raised  or  decided  on  that  ground,  yet  if  the  meaning  of  the  defend- 
ant in  respect  to  the  nature  of  the  offence  charged  were  deemed  to 
be  sufficiently  indicated  by  the  innuendo,  it  cannot  be  a  matter  of 
much  doubt  whether  the  person  charged  would  not  have  been 
deemed  equally  indicated  by  the  general  introductory  averment.  It 
is  conceded  that  these  words  "  of  and  concerning"  are  sufficiently 
specific  where  tbe  charge  has  been  made  against  the  plaintiff  ex- 
pressly by  name;  a  special  averment  being  thought  indispensable 
only  as  a  substitute  for  the  name,  which,  by  reference  to  circum- 
stances, makes  the  individuality  of  the  person  charged  equally  clear. 
But  in  Bornman's  case,  only  the  surname,  which  is  but  a  part  of  the 
name,  was  expressed  ;  and  there  may  have  been  many  of  the  vicin- 
age cognominal  with  him.  There  was  very  nearly,  if  not  altogether, 
as  much  necessity  for  further  designation  in  that  case,  as  there 
would  have  been  had  the  words  been  laid  as  spoken  of  John  Smith, 
in  regard  to  which  no  averment  more  specific  than  is  contained  in 
the  words  "of  and  concerning"  would  have  been  required,  though 
the  generality  of  the  name,  which  is  the  appellative  of  thousands, 
would  have  cast  on  the  jury  the  business  of  asertaining  what  John 
Smith  was  meant ;  and  this  too,  without  recurring  to  circumstances 
antecedently  introduced.  The  presence  or  absence  of  the  baptismal 
name  concerns  but  the  greater  or  less  degree  of  certainty  ;  and  why 
should  it  deiermiqe  the  necessity  of  further  designation  by  reference 
to  circumstances  antecedently  stated,  when  the  jury  must,  after  all, 
ascertain  the  person  meant,  whether  his  true  name  be  given  at  the 
uttering  of  the  words,  or,  as  in  the  case  at  bar,  a  fictitious  one  in 
striking  consonance  with  it.  It  does  not  appear  that  the  plaintiff 
had  been  named  in  the  letter,  or  that  there  was  any  thing  to  lay 
hold  on  by  reference  ;  and  it  is  of  no  little  weight  that  counsel  have 
been  unable  to  suggest,  though  pressed  to  do  so,  how  it  could  be 
more  specifically  averred  that  the  word  Brilery  meant  Brierly  the 
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plaintiff,  than  it  is  by  the  allegation  that  the  words  which  relate  to 
it  were  uttered  of  and  concerning  him.  If  therefore  the  plaintiff 
cannot  recover  in  this  form  of  action,  he  cannot  recover  at  all ;  and 
if  a  slight  change  in  the  name,  purposely  made,  as  this  evidently 
was,  were  to  shield  a  slanderer  from  legal  animadversion,  every 
man,  however  clumsy  his  invention,  might  securely  libel  his  neigh- 
bour at  pleasure.  The  consequence  would  be,  that  the  land  would 
be  filled  with  violence  and  blood.  The  reason  for  requiring  an  aver- 
ment of  extrinsic  matter  seems  to  rest  on  the  principle,  that  the  plain- 
tiff is  not  permitted  to  inquire  into  the  meaning  of  the  paper  by  the 
naked  impression,  of  witnesses,  because  the  jurors  are  as  competent 
to  judge  of  the  impression  it  makes  as  witnesses  can  be.  Vanvech- 
ten  v.  Hopkins,  5  Johns.  225.  The  fallacy  to  which  this  leads  is  in 
assuming  that  there  can  be  no  intrinsic  evidence  of  designation  where 
the  name  is  omitted.  But  it  is  evident  that  there  are  cases  in  which, 
though  the  name  is  purposely  mutilated  or  changed,  the  meaning 
yet  flashes  as  vividly  on  the  apprehension  as  if  every  letter  of  it  had 
been  regularly  inserted.  A  slight  change,  with  the  use  of  signifi- 
cant adjuncts,  may  point  a  slander  at  an  individual  with  peculiar 
piquancy.  I  once  knew  a  gentleman  named  John  Anderson,  grossly 
libelled  in  a  song  by  the  appellation  "John  Henderson  my  Jo;" 
than  which  no  special  averment  could  disclose  the  meaning  more 
clearly.  And  in  Fleetwood  v.  Curl,  Cro.  Jac.  557,  where  the  plain- 
tiff was  receiver  of  the  court  of  wards,  the  words  "Mr  Deceiver  hath 
deceived  the  king,"  were  held  actionable ;  antf  undoubtedly  no 
other  evidence  of  the  individuality  of  the  party  meant  could  have 
been  produced  than  the  evident  play  on  the  name  of  his  office.  In 
such  a  case  it  would  doubtless  be  absurd  to  call  witnesses ;  but  it 
follows  not  that  the  jury  might  not  be  left  (o  judge  on  the  intrinsic 
evidence  of  the  paper,  and  there  would  therefore  seem  to  be  no  rea- 
son why  the  common  averment  and  innuendo  should  not  be  of  as 
much  avail  as  if  the  true  name  had  been  actually  given.  There 
certainly  have  been  many  decisions  to  the  contrary  in  the  days  of 
Rolle  and  of  Croke  ;  but,  "at  this  day,"  says  Mr  Starkie,  "after  so 
many  of  the  technical  niceties  with  which  actions  of  this  description 
were  formerly  incumbered,  have  been  defeated,  it  may  well  be 
doubted  whether  much  attention  would  be  paid  to  these  cases." 
Law  of  Slander  287.  What  is  matter  -of  doubt  on  such  a  subject 
there,  ought  long  since  to  have  ripened  into  certainty  here.  The 
residue  of  the  paragraph  is  so  replete  with  good  sense,  that  I  am  in- 
duced to  extract  it.  "  The  real  end  and  object  of  such  averments, 
is  to  show  with  certainty  that  the  plaintiff  is  the  person  aimed  at; 
and  though  upon  the  face  of  the  words  themselves  their  application 
may  be  ambiguous,  as  where  the  defendant  says,  thy  son  or  thy 
brother,  yet  there  appears  no  want  of  certainty  on  the  record,  when 
it  is  alleged  that  the  words  were  spoken  oftlie  plaintiff;  and  whether 
they  were  so  applied  or  not,  is  a  matter  of  evidence  to  be  proved  by 
.showing  that  he  did  stand  in  the  relation  specified,  ami  without  due 
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proof  of  which  the  jury  could  not  possibly  find  the  truth  of  the  aver- 
ment, (hat  the  words  were  spoken  of  him."  In  consideration  of  the 
many  decisions  on  the  subject,  however,  he  advises  that  it  would  not 
be  prudent  to  omit  a  special  averment.  But  in  a  case  like  the  pre- 
sent, where  there  may  be  no  extrinsic  circumstances  of  reference, 
and  where  the  intrinsic  evidence  is  all-sufficient,  the  want  of  it  is 
certainly  not  fatal. 
Judgment  affirmed. 


Luce  against  Snively. 

When  a  plaintiff  in  ejectment  who  claims  under  a  sheriff's  sale,  has  given 
proof  of  an  unsuccessful  search  for  the  deed  in  those  places  where  it  might  rea- 
sonably be  expected  it  would  be  found,  the  record  of  it  in  the  common  pleas  may 
be  read  as  the  next  best  evidence. 

A  purchaser  of  land  at  sheriff's  sale,  sold  as  the  property  of  the  heir,  takes  it 
discharged  from  the  lien,  under  the  act  of  1797,  of  the  debts  of  the  ancestor, 
although  such  sale  be  made  within  seven  years  after  the  death  of  the  latter,  and 
before  any  suits  are  instituted  for  such  debts,  or  the  evidence  thereof  is  put  on 
record. 

The  sheriff's  responsibility  may  be  avoided  by  paying  the  proceeds  into  court, 
where  they  are  considered  as  substituted  for  the  land ;  and  the  creditors  of  the 
heir,  and  the  heir  himself,  may  be  required  to  give  bonds  to  refund,  if  necessary, 
within  the  time  limited  for  liens  on  the  land. 

ERROR  to  Butler  county.     Special  court.     Shaler,  president. 

This  was  an  action  of  ejectment,  by  Henry  Snively  against  Ste- 
phen Luce.  James  Cunningham  died  seised  of  the  land,  having 
made  his  will,  devising  the  same  to  his  children,  John,  David,  Sam- 
uel, Robert  and  Margaret  Cunningham.  Robert  and  Margaret  died 
previously  to  1808,  intestate  and  without  issue,  leaving  John,  David 
and  Samuel  surviving  them,  against  each  of  whom  judgments  were 
obtained,  and  each  of  their  interests  in  the  land  in  dispute  was  sepa- 
rately sold  at  sheriff's  sale  to  John  Purviance,  under  whom  the  plain- 
tiff claimed  in  the  year  1808.  Robert  Cunningham  died  in  1807, 
and  Janet  Cunningham  became  his  administratrix  and  settled  an 
administration  account  in  1809,  showing  a  balance  due  to  her  for 
debts  of  the  intestate  paid.  She  presented  a  petition  to  the  orphan's 
court  in  1810,  for  an  order  to  sell  the  real  estate  of  the  intestate,  (his 
interest  in  the  land  in  dispute)  for  the  payment  of  debts  ;  which  was 
granted,  and  the  same  was  sold,  and  the  sale  was  confirmed  to  John 
Gilmore.  The  plaintiff  gave  evidence  that  search  had  been  made 
for  the  deed  of  the  sheriff  to  John  Purviance  for  the  interest  of  John 
Cunningham,  where  it  might  reasonably  have  been  expected  to  be 
found,  and  that  it  had  been  lost  or  mislaid;  and  then  offered  in  evi- 
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dence  the  record  of  it  in  the  court  of. common  pleas,  as  the  next  best 
evidence.  This  was  objected  to,  but  the  court  overruled  the  objec- 
tion and  sealed  a  bill  of  exceptions. 

The  only  questions  which  were  argued  in  this  court  were,  as  to 
the  opinion  of  the  court  in  receiving  the  evidence  of  the  record  of  the 
deed  :  and  whether  the  sale  of  the  estate,  as  the  property  of  John, 
David  and  Samuel,  after  the  death  of  Robert,  divested  it  of  the  lien 
of  the  debts  of  Robert;  or,  whether  those  debts  remained  alien  upon 
it,  and  justified  the  sale  of  it  by  his  administratrix  and  vested  a  good 
title  in  the  purchaser.  The  court  instructed  the  jury  that  the  lien 
of  the  debts  was  divested  by  the  sheriff's  sale. 

Gilmore  and  Banks,  for  plaintiff  in  error. 
Purviance  and  Mahon,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  cannot  be  sustained.  The 
plaintiff  had  caused  search  and  inquiry  to  be  made  after  the  deed 
itself,  in  those  places  and  of  those  persons  where  and  with  whom  it 
was  most  natural  as  well  as  reasonable  to  suppose  that  he  would 
have  found  it  if  not  lost  or  destroyed,  or  have  gotten  intelligence  of 
it.  He,  however,  failed  in  obtaining  either.  Then  the  record  of  the 
acknowledgement  of  the  deed,  being  the  next  best  evidence  of  the  ex- 
ecution of  it  and  of  its  contents,  became  admissible,  in  the  absence 
of  the  deed  itself. 

The  second  error  assigned,  which  is  the  only  remaining  one,  raises 
the  single  question,  whether  a  purchaser  of  land  at  sheriff's  sale 
under  an  execution  against  one  upon  whom  it  descended  in  fee  as 
heir  at  law,  buys  it  discharged  from  the  debts  of  the  ancestor,  when 
sold  within  seven  years  after  the  death  of  the  latter,  and  before  any 
suits  are  commenced  for  the  recovery  of  such  debts,  or  the  evidence  of 
them  is  put  on  record  1  By  a  series  of  decisions  on  the  subject  a  gene- 
ral rule  has  been  laid  down  and  established,  that  the  party  purchasing 
at  a  judicial  sale  fairly  made,  shall  take  and  hold  the  land  so  sold,  not 
only  free  from  all  existing  liens  for  and  on  account  of  the  debts  of 
the  person  as  whose  estate  it  is  sold,  but  free  likewise  from  all  liens 
for  and  on  account  of  the  debts  of  the  previous  owners  of  the  land 
through,  by  and  from  whom  he  derived  the  legal  right  and  title  for 
it.  To  this  general  rule,  however,  there  are  some  exceptions.  Prior 
mortgages  are  made  so  by  act  of  assembly.  So  where  the  nature  of 
the  prior  lien  consists  of  annual  payments  to  be  made  for  an  uncer- 
tain length  of  time,  and  therefore  such  as  to  render  the  cash  amount 
or  value  thereof  incapable  of  being  ascertained  on  account  of  the 
uncertainty  of  its  duration,  it  must  be  considered  as  forming  an  ex- 
ception ;  as,  for  instance,  where  the  land  is  charged  with  the 
annual  payment  of  money,  or  other  thing,  for  the  support  or  main- 
tenance of  one  or  more- persons  during  life  ;  or,  with  the  annual  pay- 
ment of  the  interest  upon  one-third  of  the  valuation  money  of  the 
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land  coming  to  the  widow  in  certain  cases  of  intestacy,  in  lieu  of 
dower.  Graff  v.  Smith's  administrators,  1  Dall  486,  501  ;  Nichols 
v.  Postlethwaile,  2  Dall.  131  ;  Moliere's  lessee  v.  Noe,  4  Dall.  450; 
Bank  of  North  America  t>.  Fitzsimons,  3  Binn.  358  ;  Common- 
wealth v.  Alexander,  14  Serg.  fy  Rawle  257  ;  Barnetu.  Washbaugh, 
16  Serg.  fy  Rawle  410 ;  Bank  of  Pennsylvania  v.  Winger,  1  Rawle 
302 ;  Willard  v.  Norris,  2  Rawle  56,  64,  65 ;  Knaub  v.  Esseck,  2 
Watts  281  ;  M'Lanichan  v.  Wyant,  1  Penns.  Rep.  162.  It  is  con- 
tended, however,  that  in  no  case  has  it  been  decided  that  the  pur- 
chaser shall  take  the  land  discharged  from  the  debts  of  the  ancestor, 
unless  where  they  appear  upon  record  ;  so  that  the  sheriff,  or  those 
upon  whom  the  distribution  of  the  money  arising  from  the  sale  shall 
devolve,  may  be  apprised  of  their  existence  and  amount.  Although 
it  may  be  that  in  none  of  the  cases  decided  has  the  question  been 
raised  directly  in  regard  to  a  debt  of  the  ancestor  which  had  not  been 
put  on  record,  in  some  shape  or  other;  yet  it  falls  directly  within  the 
principle,  as  well  as  the  reason,  upon  which  the  decisions  made  on 
the  subject  are  founded.  The  great  object  was  to  cause  lands  sold 
at  judicial  sales  to  bring  their  full  value,  if  possible,  and  to  prevent 
their  being  sacrificed  by  sales  made  for  nominal  or  reduced  prices,  to 
the  prejudice  of  both  owners  and  creditors.  But  it  is  obvious  that  if 
the  purchaser  is  not  to  take  the  land  clear  of  the  debts  not  placed 
on  record,  the  court  in  making  their  decisions  have  done  nothing 
whatever  towards  advancing  the  object  mentioned :  because  with 
respect  to  the  debts  on  record,  every  one  intending  to  bid  for  the  land 
could  previously,  by  an  inspection  of  the  records,  inform  himself  of 
the  amount  of  such  liens  and  regulate  his  bid  accordingly  ;  but  as 
to  the  debts  not  on  record,  it  might  be  utterly  impossible  for  him  to 
ascertain  any  thing  about  them,  whether  there  were  any  or  not ; 
and  in  this  state  of  uncertainty,  not  knowing  but  that  there  might  be 
debts  more  than  equal  in  amount  10  the  value  of  the  land,  he  would, 
therefore,  if  a  prudent  man,  decline  giving  more  than  a  mere  nominal 
sum  for  it.  Hence  it  is  manifest  that,  for  promoting  the  object  which 
the  court  had  in  view,  had  it  been  proper  to  have  made  a  distinction 
between  debts  placed  on  record  and  those  withheld  from  it,  the  rules 
ought  to  have  been  the  very  reverse  of  what  has  been  insisted  on,  to 
wit,  that  the  purchaser  should  take  the  land  discharged  from  the  lat- 
ter and  subject  to  the  former. 

But  it  is  objected  that,  as  all  the  debts  of  a  dying  debtor  become 
liens  upon  his  real  estate  the  instant  he  dies,  and  continued  to  be  so 
under  the  act  of  1797,  for  the  space  of  seven  years,  but  now  reduced 
to  five  by  a  late  act,  such  of  the  creditors  of  the  deceased  ances- 
tor as  have  not  put  their  claims  on  record  must,  in  many  cases,  lose 
the  security  which  the  law  has  given  for  their  payment,  unless 
the  land  be  sold  subject  to  them;  that  the  execution  creditor 
of  the  heir  has  a  right  to  demand  and  receive  his  debt  from  the 
sheriff  as  soon  as  the  sale  of  the  land  shall  be  perfected,  unless  the 
latter  can  show  prior  liens  in  amount  sufficient  to  absorb  the  money 
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arising  from  the  sale.  But  as  the  debts  of  the  ancestor  are  not  on 
record,  he  has  not  the  means  of  knowing  them,  and  therefore  must 
either  pay,  or  be  exposed  to  the  liability  of  paying  them  with  the  costs 
of  a  suit ;  and  this  being  a  responsibility  which  he  cannot  avoid, 
the  inevitable  consequence  will  thence  be  that  the  creditors  of  the 
ancestor  must,  occasionally,  lose  their  debts,  or  the  sheriff  and  his 
sureties  will  be  exposed  to  the  liability  of  paying  the  money  arising 
from  the  sale  of  the  land  twice.  The  sheriff,  it  is  true,  may  take 
upon  himself  the  risk  of  distributing  the  sale  money,  if  he  pleases; 
and  if  he  does,  he  does  it  no  doubt  at  his  peril  and  that  of  his 
sureties  :  but  it  is  a  misapprehension  of  the  law  to  suppose  that  he 
cannot  relieve  himself  from  this  responsibility  ;  because  he  may, 
upon  the  receipt  of  the  money,  pursuant  to  the  command  to  that 
effect  contained  in  the  writ,  bring  it  into  court,  and  pray  the  court  to 
order  and  direct  the  distribution  of  it,  which  the  court  is  bound  to 
do;  and  thus  discharge  himself  from  all  liability  for  any  misapplica- 
tion that  may  afterwards  be  made  in  distributing  it.  This  course  is 
pointed  out  by  the  act  of  assembly  on  this  subject,  and  is  in  some  de- 
gree regulated  by  it.  Now  it  is  easy  to  perceive  that  all  the  difficulty 
brought  to  view  by  this  latter  objection  may  be  overcome,  and  the 
security  which  the  law  has  given  to  the  creditors  of  the  ancestor  be 
in  effect  preserved  and  maintained.  For  instance,  the  money  when 
brought  into  court  is  to  be  considered  as,  or  substituted  for,  the  land 
sold  ;  and  the  creditors  of  the  heir,  whose  claims  were  liens  upon  it 
at  the  time  of  the  sale,  may  be  required  to  give  security,  before  they 
shall  receive  their  demands,  to  refund  the  same  or  so  much  thereof 
as  may  thereafter  be  wanting  to  satisfy  debts  which  shall  be  made  to 
appear  against  the  ancestor  within  the  time  limited  for  the  continu- 
ance of  their  being  liens  upon  the  land  in  case  it  had  not  been  sold. 
So,  after  paying  the  creditors  of  the  heir,  if  there  be  a  surplus  of  the 
money  remaining,  the  heir  may  be  required  to  give  the  like  security 
before  he  shall  receive  it.  The  security  to  be  given  in  such  cases 
ought,  perhaps,  to  be  real  security,  binding  land  of  value  equal  at 
least  with  that  sold.  It  is  possible  that  in  some  instances  the  party 
required  to  give  such  security  may  be  unable  to  meet  it,  and  there- 
fore may  be  delayed  in  receiving  that  which  ultimately  may  turn  out 
to  be  his  due  ;  but  it  is  impracticable  to  lay  down  and  carry  into  ef- 
fect on  this  subject  any  rule  that  will,  at  the  same  time,  secure  to 
every  one  his  just  rights,  and  be  entirely  free  from  all  difficulty  and 
embarrassment  in  every  case.  The  one  mentioned,  however,  is  be- 
lieved to  be  as  unexceptionable  in  this  respect  as  any  that  can  be 
conceived,  and  is  certainly  calculated  to  promote  the  interests  of  all 
concerned,  debtors  as  well  as  creditors. 
Judgment  affirmed. 
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Gray  against  Donahoe. 

note  payable  in  current  bank  notes  is  not  negotiable ;  and  a  transfer  of  it 
by  blank  indorsement  creates  no  liability  in  the  indorser. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  assnmpsit  by  the  administratrix  of  John 
Donahoe  v.  James  Gray.  Upon  the  plea  of  set  off,  the  defendant 
gave  in  evidence  a  note  in  the  following  words  :  "Pittsburgh,  April 
1st,  1816.  On  the  1st  of  May  1819,  I  promise  to  pay  John  Donahoe 
or  order  50  dollars,  in  current  bank  notes,  without  defalcation,  for 
value  received."  Signed  "T.  Connor.  Indorsed  "John  Donahoe" 
— together  with  a  regular  protest  for  non  payment,  and  notice.  In 
answer  to  a  point  put  by  defendant's  counsel,  the  court  below  (Grier, 
president)  instructed  the  jury  that  the  note  given  in  evidence  by  the 
defendant  was  not  negotiable,  and  the  blank  indorsement  of  it  by 
the  plaintiff's  intestate  created  no  liability.  This  opinion  was  as- 
signed for  error. 

Foster,  for  plaintiff  in  error,  cited,  3  Mod.  238 ;  1  Ohio  Rep.  194  ; 
Chitt.  on  Bills  41  ;  Bond  v.  Haas's  Executors,  2  Dall  133  ;  M'Cor- 
mick  v.  Trotter,  10  Serg.  fy  Rawle  94;  Reed  v.  Ingraham,  3  Dall. 
505 ;  Keith  v.  Jones,  9  Johns.  120. 

Burke,  contra,  cited,  3  KenPs  Comm.  75,  76 ;  8  Peters's  Rep.  181  ; 
Wharton  v.  Morris,  1  Dall.  124;  1  Bibb  461  ;  Murry  v.  Williamson, 
3  Binn.  135;  Respublicav.  Lacaze,  2  Dall.  123. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — One  essential  quality  of  a  negotiable  note  is,  that 
it  be  for  the  payment  of  money.  If  it  be  for  the  payment  or  delivery 
of  any  other  kind  of  property,  however  valuable,  it  stands  on  the 
footing  of  an  ordinary  contract,  not  possessing  the  characteristics  of 
a  negotiable  instrument,  and  therefore  incapable  of  transfer  by  blank 
indorsement,  so  as  to  render  the  maker  or  indorser  liable  to  the  holder. 
The  question  therefore  is,  whether  a  promissory  note  payable  "  in 
current  bank  notes,"  is  to  be  considered  as  a  note  for  the  payment  of 
money.  On  this  point  there  have  been  contradictopy  decisions  in 
the  courts  of  different  states,  but  we  are  of  opinion  that  it  is  not  so 
to  be  considered. 

No  principle  is  better  established,  nor  more  necessary  to  be  main- 
tained, than  that  bank  notes  are  not  money,  in  the  legal  sense  of  the 
word.  They  are  not  a  legal  tender  as  money,  either  in  the  ordinary 
transactions  of  business,  or  in  the  collection  of  debts  by  legal  process. 
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Coins  struck  at  the  mint,  or  authorized  by  act  of  congress,  are  alone 
lawful  money.  They  possess  a  fixed  and  permanent  value,  or  at 
least  as  nearly  so  as  human  affairs  admit  of.  Bank  notes  are  merely 
promissory  notes  for  the  payment  of  money  :  ordinarily,  it  is  true, 
convertible  into  coin  on  demand  at  the  bank  where  they  are  issued. 
But  their  value  is  fluctuating  and  precarious;  different  at  different 
distances  from  their  place  of  issue,  and  even  there,  at  particular 
periods,  depreciated  below  the  par  of  gold  and  silver,  though  they 
may  continue  to  pass  current  from  hand  to  hand,  and  constitute 
a  part  of  the  circulating  medium  of  the  counfry.  Of  the  truih 
of  this  we  have  had  abundant  experience.  A  note  for  payment 
in  current  money  is  then  an  engagement  to  pay  in  a  kind  of 
property,  consisting  of  promissory  notes  or  choses  in  action  which 
the  parties  have  chosen  specifically  to  contract  for,  but  which  may 
or  may  not  be  equivalent  to  money,  and  cannot  therefore  be  con- 
sidered a  promise  to  pay  money  in  its  legal  or  commercial  sense. 
The  creditor  has  no  right  to  exact  specie  in  payment  of  such 
notes:  he  is  bound  to  accept  current  bank  notes,  however  inferior 
in  value. 

This  point  has  been  already  decided  by  this  court  in  the  case  of 
M'Cormick  v.  Trotter,  10  Serg.  fy  Rawle  94,  where  it  was  held  that 
the  indorsee  of  a  promissory  note  for  500  dollars,  payable  to  L  or 
order,  in  bank  notes  of  the  chartered  banks  of  Pennsylvania,  could 
not  maintain  an  action  on  it  in  his  own  name  against  the  maker. 
On  the  other  hand,  in  Keith  v.  Jones,  9  Johns.  Rep.  120,  a  note  pay- 
able to  B  or  bearer  in  York  state  bills  or  specie,  was  held  to  be  a 
negotiable  note  under  the  statute,  and  might  be  declared  on  as  such. 
So  in  Judah  v.  Harris,  19  Johns.  Rep.  144,  the  same  decision  was 
made  in  a  suit  on  a  promissory  note  payable  in  bank  notes  current 
in  the  city  of  New  York.     In  Morris  v.  Edwards,  1  Ohio  Rep.  194, 
a  promise  to  pay  in  current  bank  notes  of  the  city  of  Cincinnati  was 
considered  as  a  contract  to  pay  money.     Chancellor  Kent,  however, 
in  his  Commentaries,  vol.  3,  p.  75,  says,  "in  England  negotiable  paper 
must  be  for  the  payment  of  money  in  specie,  and  not  in  bank  notes. 
Bayley  on  Bills,  Ed.  Boston,  p.  6.    In  this  country  it  has  been  held 
that  a  note  payable  in  bank  biils  was  a  good  negotiable  note  within 
the  statute,  if  confined  to  a  species  of  paper  universally  current  as 
cash.     Keith  v.  Jones,  9  Johns.  Rep.    120;   Judah  v.   Harris,   19 
Johns.  Rep.  144.    But  the  doctrine  of  these  cases  has  been  met  and 
denied   (M'Cormick  v.  Trotter,  10  Serg.  fy  Rawle  94) ;  and  I  think 
the  weight  of  argument  is  against  them,  and  in  favour  of  the  English 
rule."     And  in  Robinson  v.  Noble's  Executors,  8  Peters's  Rep.  181, 
where  the  engagement  was  to  pay  in  the  bank  paper  of  the  Miami 
Exporting  Company,  or  its  equivalent,  the  supreme  court  of  the 
United  States  held,  that  the  defendant  was  only  bound  to  pay  the 
specie  value  of  the  notes  at  the  time  they  should  have  been  paid,  not 
their  nominal  amount  in  specie.     On  the  whole,  we  are  of  opinion 
the  charge  of  the  court  below  on  this  point  was  proper, 
iv.— 3  A 
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In  the  other  point  objected  to,  we  also  think  there  was  no  error. 
The  defendant's  intestate  was  not  liable  on  his  blank  indorsement. 
If  so,  the  defendant  could  not  avail  himself  of  it,  whether  he  held 
the  note  himself,  or  was  beneficially  interested  in  it. 

Judgment  affirmed. 


Paull  against  Lewis. 

It  is  not  competent  to  prove  by  parol  what  is  the  general  understanding  of 
the  county  as  to  the  construction  of  a  written  contract  for  the  sale  of  land. 

Upon  a  contract  for  the  sale  of  a  tract  of  land,  at  a  particular  price  per  acre, 
the  vendor  is  entitled  to  the  price  of  the  whole  number  of  acres,  without  making 
the  allowance  of  six  per  cent. 

ERROR  to  the  common  pleas  of  Fayette  county. 

N.  Lewis,  the  plaintiff  below,  sued  out  against  James  Paull,  Jun. 
a  summons  in  case,  and  complained,  "  that  whereas  the  said  James 
was  indebted,  the  20th  day  of  December  1832,  to  the  said  N.  Lewis, 
administrator  as  aforesaid,  in  the  sum  of  2646  dollars,  for  a  certain 
messuage  or  tenement  and  premises  situated  in  Dunbar  township, 
Fayette  county,  containing  three  hundred  and  twenty-four  acres, 
strict  measure,  as  ascertained  by  actual  measurement,  before  that 
time  bargained,  sold  and  released  by  the  said  N.  Lewis,  administrator, 
&c.  to  the  said  James  Paull,  Jun.  at  his  special  instance  and  request, 
at  10  dollars  50  cents  per  acre,  strict  measure,  which  land  was  sold 
by  the  said  Nathan,  administrator,  &c.  as  aforesaid,  by  the  order  of 
the  orphan's  court,  on  the  20th  of  November  1820,  (1830)  to  the  said 
Paull,  payable  as  follows:  one-third  to  remain  in  the  hands  of  the 
widow  during  life,  the  remaining  two-thirds  payable  as  follows — one- 
third  in  one  year,  and  the  other  one-third  in  two  years  from  the  time 
of  sale,  all  which  is  due  (the  widow  now  being  dead)  but  the  last 
payment  of  756  dollars,  and  being  so  indebted,"  &c.  in  the  usual 
form  of  indebitatus  assumpsit. 

Pleas,  non  assumpsit  and  payment. 

The  plaintiff  showed  the  order  of  sale  by  the  orphan's  court ;  the 
sale  to  defendant  at  10  dollars  50  cents  per  acre;  return  and  con- 
firmation of  sale  ;  and  a  recognizance  acknowledged  in  the  orphan's 
court  conditioned  for  the  payment  of  the  purchase  money. 

The  defendant,  to  sustain  the  issue  on  his  part,  proposed  to  prove 
that,  by  tbe  general  understanding  of  the  county,  when  a  whole  tract 
of  land,  which  has  been  officially  surveyed,  is  sold  by  the  acre  with- 
out strict  measure  being  mentioned  in  the  contract,  the  allowance  is 
given  in. 
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To  this  evidence  the  plaintiff  objected,  and  the  court  overruled 
the  testimony  and  sealed  a  bill  of  exceptions. 

Ewing,  for  plaintiff  in  error. 
Austin,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  defendant  being  sued  for  the  price  of  land 
sold  by  direction  of  the  orphan's  court,  proposed  to  prove,  "  that,  by 
the  general  understanding  of  the  country,  when  a  whole  tract  of 
land  which  has  been  officially  surveyed  is  sold  by  the  acre  without 
strict  measure  being  mentioned,  the  allowance  is  given  in  :"  in  other 
words,  to  refer  the  law  of  (he  contract  not  to  the  constitutional  inter- 
preters of  it,  but  to  interpreters  called  in  by  himself.  The  offer 
was  not  to  prove  a  local  custom,  which  if  Whitman  v.  Sloever  be 
still  law  would  not  have  availed  him,  but  a  general  understanding 
of  the  country,  which,  to  be  effective  as  such,  must  be  the  law  of  the 
Ian9.  The  understanding  of  others,  whether  general  or  special, 
goes  for  nothing,  if  it  be  not  also  the  understanding  of  the  contract- 
ing parties.  These  are  not  bound  to  understand  their  words  in  a 
particular  sense,  unless  the  law  has  affixed  it  to  them  ;  and  then,  as 
they  are  presumed,  in  the  absence  of  a  specification  of  their  meaning, 
to  have  contracted  on  the  basis  of  the  law,  it  lies  on  him  who  alleges 
the  words  to  have  been  used  in  a  qualified  sense,  to  show  it.  Who 
then  is  to  expound  the  law  of  the  contract  (for  the  exposition  of  a 
written  contract  is  matter  of  law),  the  judges  or  the  witnesses  1  It 
is  supposed  that  the  witnesses  are  called  to  establish  a  usage  from 
which  a  rule  of  law  has  already  arisen,  by  which  a  sale  by  the  acre, 
without  restrictive  words,  passes  an  allowance  of  six  per  cent,  of 
course.  What  foundation  is  there  for  such  a  rule  either  in  general 
usage  or  any  thing  else "?  In  the  progress  of  the  cause  I  have  heard 
the  statute  acre  of  Pennsylvania  mentioned  as  something  peculiar, 
though  we  have  no  statute  on  the  subject  but  the  33  Ed.  1,  stat.  6, 
reported  by  the  judges  as  one  of  those  that  are  in  force  among  us  ; 
and  it  certainly  says  nothing  about  an  allowance  over  and  above  the 
one  hundred  and  sixty  perches.  In  public  grants  out  of  the  mass 
of  unappropriated  lands,  six  per  cent  is  thrown  in  for  roads,  and  such 
an  allowance  is  reasonable  to  compensate  for  the  public  easement 
with  which  it  is  incumbered  ;  but  there  is  no  colour  of  reason  for  it 
as  an  accident  appertaining  to  the  grant  of  an  individual  who  can 
claim  nothing  which  is  not  specially  reserved.  Even  the  state,  when 
selling  what  may  be  called  her  private  lands,  or  those  which  have 
once  been  separated  from  the  unappropriated  mass,  never  gives  in 
the  six  per  cent  a  second  time;  and  why  should  an  individual? 
Sales  of  original  tracts,  as  containing  so  many  acres,  and  without  a 
stipulation  for  re-measurement,  are  doubtless  common  :  from  this 
practice  has  probably  arisen  the  confused  notion  of  six  per  cent  being 
allowed  where  it  is  not  specially  excepted.  But  there,  as  there  is  to 
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be  no  actual  measurement,  the  sale  is  by  the  acre  but  nominally. 
The  parties  treating,  as  they  do,  on  the  basis  of  the  official  survey, 
fix  the  quantity  by  the  contract,  the  surplus  going  of  course  to  the 
vendee,  who  bears  also  the  risk  of  a  deficiency.  The  sale  is  in  fact 
by  the  tract,  and  recourse  is  had  to  the  survey  for  the  quantity  but 
as  a  method  of  estimating  the  price  of  the  whole.  When  parties 
choose  (o  treat  on  those  conditions,  their  meaning  is  clear,  and  no 
court  can  gainsay  it. ;  but  the  principle  is  different  where  the  quantity 
is  to  be  ascertained  by  subsequent  measurement.  In  such  a  case  if 
the  word  acre  is  not  to  mean  the  statute  acre,  let  the  purchaser  rebut 
the  legal  presumption  that  it  does,  as  best  he  may,  by  the  intrinsic 
evidence  of  the  contract,  and  not  by  extrinsic  evidence  of  what  others 
would  understand  it  to  mean.  When  the  natural  import  of  the  words  is 
plain,  parol  evidence  is  inadmissible  to  contradict  it;  and  if  there  be  an 
apparent  ambiguity,  it  is  equally  inadmissible  to  remove  it.  Here  the 
attempt  was  to  show  thai  by  the  word  acre,  the  parties  did  not  mean 
an  acre,  but  something  more.  The  introduction  of  such  proof  would 
destroy  every  thing  like  certainty  in  contracts,  and  without  attaining 
the  justice  of  the  case  more  effectually  than  is  done  by  the  rules  of 
interpretation  which  our  predecessors  have  established.  No  witness 
would  be  qualified  to  prove  a  custom  pervading  the  whole  state,  for 
the  knowledge  of  such  transactions  is  generally  confined  to  the 
neighbourhood.  Beside,  there  would  be  no  uniformity  of  practice  on 
the  subject.  In  the  eastern  counties,  where  land  has  nearly  attained 
to  its  ultimate  value,  and  where  the  farms  have  been  reduced  by 
frequent  subdivision,  such  a  thing  as  giving  in  the  allowance,  or 
selling  in  any  other  way  than  by  strict  measure,  is  unknown.  The 
consequence  of  suffering  the  interpretation  of  the  contract  to  be 
affected  by  parol  evidence,  would  be,  that  in  place  of  the  practice  "of 
the  country,"  we  should  have  the  practice  of  each  county,  and  an 
interpretation  peculiar  to  each.  On  the  mischief  to  be  apprehended 
from  a  state  of  such  confusion,  it  is  unnecessary  to  dilate.  It  is  bet- 
ter for  the  sake  of  certainty,  better  for  avoiding  useless  litigation,  and 
better  for  the  actual  justice  of  the  particular  case,  to  adhere  to  the 
plain  meaning  of  the  words,  and  to  say  that  when  the  vendor  has 
agreed  to  sell,  and  the  vendee  to  buy,  so  many  acres,  the  contract 
shall  have  respect  to  so  many  and  no  more. 
Judgment  affirmed. 


Sept.  1835.]  OF  PENNSYLVANIA.  405 


Neil  against  Thompson. 

The  execution  and  delivery  of  a  deed  by  the  vendor,  and  the  delivery  of  bonds 
and  mortgage  to  secure  the  purchase  money  by  the  vendee,  is  not  always  such 
an  execution  of  the  original  contract  as  will  preclude  an  action  upon  it  to  com- 
pel the  performance  of  some  of  its  stipulations. 

An  agreenfent  for  the  purchase  and  sale  of  a  tract  of  land,  containing  a  cer- 
tain number  of  acres,  at  a  certain  price,  and  at  the  same  rate  for  any  additional 
number  of  acres  which  might  be  found  to  be  in  it,  was  executed  by  the  deed  of 
the  vendor,  and  bonds  and  mortgage  of  the  vendee  :  judgment  was  afterwards 
obtained  upon  the  mortgage,  and  the  land  was  sold  by  the  sheriff  to  the  plaintiff. 
It  was  held,  that  these  circumstances  did  not  estop  the  vendor  from  suing  upon 
the  original  agreement  for  the  price  of  the  excess  which,  upon  measurement, 
the  tract  was  found  to  contain. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Tliis  was  an  action  on  articles  of  agreement  for  the  sale  and  pur- 
chase of  a  tract  of  land,  by  Robert  C.  Thompson  against  John  Neil, 
all  the  facts  of  which  are  very  fully  stated  by  his  honour,  who  de- 
livered the  opinion  of  the  court. 

Biddle,  for  plaintiff  in  error. 
Fetterman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case,  if  it  does  not  present  a  new  question,  pre- 
sents it  in  a  new  shape.  We  have  several  cases  in  which  it  has 
been  decided  that  after  articles  of  agreement  have  been  carried  into 
effect  by  a  deed,  executed,  delivered  and  accepted,  the  party  shall 
not  go  back  to  the  articles  and  sue  on  them.  This,  however,  has 
been  restricted  by  more  than  one  case,  admitting  exceptions  under 
particular  circumstances.  The  present  case  is  one  in  which  the 
plaintiff  below  entered  into  articles,  dated  the  28th  of  March  1819, 
to  sell  to  the  defendant  below  a  tract  of  land,  called  Liberty  Farm, 
"  containing  two  hundred  and  sixty-six  acres  and  twenty-three 
perches,  more  or  less,  for  6200  dollars,  together  with  the  flat  and 
skiff,  and  the  utensils  belonging  to  the  same  ;  and  further,  it  is  to  be 
understood  that  if  the  said  land  contains  more  than  above  men- 
tioned, the  said  Neil  is  to  pay  in  proportion,  and  if  less  than  above 
mentioned,  the  said  Thompson  is  to  deduct  in  proportion."  After 
specifying  the  times,  amount  of  the  payments,  it  states,  "  the  said 
Thompson  to  make  and  execute  a  deed  in  fee  simple  for  the  premises 
unto  the  said  Neil  when  the  said  500  dollars  are  paid,  to  be  exe- 
cuted by  the  said  Robert  and  the  other  heirs  who  are  present ;  and 
whereas  there  is  one  of  the  heirs  who  cannot  at  this  time  transfer 
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his  right,  said  Thompson  doth  agree  he  will  have  the  transfer  of  his 
brother's  right  to  said  land  against  the  1st  of  October  1819,  and 
then  execute  a  deed  in  due  form."  The  above  is  all  that  is  material 
in  this  case.  The  mother  of  Robert  Thompson  had  a  life  estate  in 
the  whole  tract ;  the  reversion  in  fee  belonged  to  Robert,  Francis, 
Edward  and  Catherine.  On  the  3d  of  May  1819,  a  deed  for  the 
tract  of  land,  describing  it  by  courses  and  distances,  containing  two 
hundred  and  sixty-six  acres  and  three-eighths,  was  executed  by  ihe 
mother  Mary  Thompson,  and  by  Robert  and  Francis,  to  Neil,  and 
on  the  same  day  he  gave  a  mortgage  and  five  bonds  to  Robert  to 
secure  the  balance  of  purchase  money,  amounting  to  4100  dollars. 
Out  of  the  first  payment  of  2100  dollars,  Neil  was  to  pay  certain 
judgments  against  Mary  and  Robert  Thompson. 

At  first  all  were  good  friends,  and  Neil  accepted  the  deed  though 
two  of  the  owners  of  the  fee  had  not  executed  it,  and  gave  his 
mortgage  and  bonds  for  the  whole  purchase  money,  though  he  had 
received  a  title  for  only  half  of  the  fee  simple. 

Contests  and  suits  soon  began,  and  these  eventuated  in  a  stire 
facias  on  the  mortgage,  to  August  1825:  judgment  thereon,  and 
levari  facias  and  sale  to  Robert  Thompson  for  3200  dollars,  5th  of 
January  1827,  being  about  the  amount  of  debt,  interest,  costs  and 
sheriff's  deed.  Before  suing  out  the  mortgage,  however,  the  two 
who  had  not  signed  the  deed  to  Neil,  on  the  6th  of  February  1824 
made  a  deed  to  Robert,  and  he,  on  the  13th  of  February  1824,  exe- 
cuted a  deed  for  their  parts  to  Neil  and  tendered  it  to  him.  These 
deeds  were  not  before  us,  but  it  seems  understood  they  described  the 
land  as  the  first  deed,  viz.  two  hundred  and  sixty-six  acres  and 
twenty-three  perches. 

During  the  pendency  of  the  suit  on  the  mortgage,  more  than  one 
surveyor  measured  the  land,  and  two  of  them  stated  the  measure- 
ment was  made  at  the  request  of  Neil  as  well  as  Thompson.  The 
third  was  asked  who  employed  him,  but  both  parties  were  present. 
They  agreed  in  stating  there  were  forty  acres  of  overplus  land,  that 
is  about  one-seventh. 

Thompson,  after  receiving  his  deed  from  the  sheriff  on  the  sale  on 
the  mortgage,  brought  an  ejectment  and  recovered  the  possession. 
After  all  this,  we  are  trying  this  suit  to  recover  from  Neil  the  price 
of  the  forty  acres  of  overplus  land. 

The  defence  was,  1st.  That  the  deed  and  mortgage  extinguished 
the  articles. 

2d.  That  the  plaintiff  had  sold  the  land  as  two  hundred  and  sixty- 
six  acres  to  Neil,  had  levied  on  it  as  Neil's  as  two  hundred  and 
sixty-six,  and  bought  as  that  quantity,  and  was  estopped  from  sustain- 
ing this  suit,  at  least  in  equity,  if  not  at  law. 

I  have  before  stated  that,  as  a  general  rule,  the  parties  after  con- 
summating their  contract  by  deed  on  the  one  side,  and  bonds  on  the 
other,  have  not  been  allowed  to  go  back  and  sue  on  the  articles. 
But  in  Frederick  v.  Campbell,  14  Serg.  fy  Rawle  293,  the  parol 
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declaration  of  a  vendor  at  the  time  he  delivered  the  deed,  that  he 
would  make  it  good  if  deficient  in  quantity,  was  held  sufficient  to 
eniille  the  vendee  to  a  deduction  for  the  price  of  twenty-five  acres, 
ihe  quantity  deficient,  amounting  to  500  dollars.  I  would  add,  that 
a  judgment  had  been  obtained  by  the  vendor  for  this  500  dollars, 
with  seven  years  interest  and  costs,  upon  which  a  fieri  facias  was 
issued,  levied,  and  the  whole  tract,  condemned.  At  this  time,  onmaking 
an  attempt  to  sell  one  half  of.  the  tract,  by  the  vendee,  in  order  to 
save  the  rest,  the  deficiency  was  discovered,  and  the  judgment  was 
opened.  In  the  first  case  in  our  books,  Smith  v.  Evans,  6  JBinn.  102, 
the  deficiency  was  not  allowed  for,  because  p,  bond  and  mortgage  had 
been  given,  which  was  held  evidence  of  an  agreement  to  take  the 
quantity  as  estimated  ;  but  it  is  said  that  a  great  variance  between 
the  estimated  quantity  and  the  actual  quantity  might  be  different,  as 
proving  actual  fraud,  or  such  mistake  that  the  parties  would  have 
been  prevented  from  concluding  the  bargain  if  it  had  been  discover- 
ed. In  Bailey  v.  Snyder,  13  Serg.  fy  Rawle  160,  the  same  thing  is 
intimated,  that  after  deed  made  and  mortgage  and  bonds  given,  a 
provision  in  the  agreement  to  sell  by  the  acre  on  measurement,  will 
be  considered  as  waived  unless  the  difference  be  such  as  to  indicate 
mistake  or  fraud.  How  much  difference  it  will  require  under  these 
cases  to  let  in  the  party  to  relief  is  no  where  stated.  In  Frederick 
v.  Campbell  the  whole  price  was  4500  dollars ;  the  vendee  had 
paid  for  all  the  land  he  got,  yet  the  whole  would  have  been  sold 
from  him  for  500  dollars  and  interest ;  that  is,  for  the  price  of  the 
land  he  did  not  get.  Would  or  would  not  this  have  been  difference 
enough  to  have  let  in  the  defence  without  the  parol  proof?  This 
was  not  decided  ;  he  was  let  into  a  defence  on  the  parol  proof.  In 
the  case  before  us,  the  price  of  overplus  land  is  above  950  dollars. 
Are  there  not  cases  in  which,  from  the  whole  proof,  it  may  be  ap- 
parent, that  although  a  deed  was  made  and  accepted  and  bonds 
and  a  mortgage  given,  yet  there  remained  several  things  to  be  done 
which  kept  the  articles  of  agreement  still  in  force  1  In  this  very 
case,  part  of  the  first  instalment  was  to  be  applied  by  Neil  to  dis- 
charge ihree  judgments  against  Mrs  Thompson  and  Robert  Thomp- 
son ;  and,  confident  that  this  would  be  done,  the  mortgage  was  taken 
for  the  balance.  It  seems  these  judgments  were  not  paid.  Is  not 
the  article  in  force  to  recover  this1?  Two  of  the  four  tenants  in  fee 
ilid  not  sign  the  first  deed.  Were  not  the  articles  in  force  to  require 
their  deed  1  Both  parties  thought  so,  and  their  deed  was  obtained 
before  suit  on  the  mortgage,  and  clearly  the  want  of  a  deed  from 
them  would  have  been  a  defence  to  the  mortgage  suit.  Brown  v. 
Moorhead,  8  Serg.  fy  Rawle  569.  The  articles  then  were  not 
merged  in  the  deed  and  mortgage  for  all  purposes ;  but  both  Neil 
and  Thompson  took  surveyors  to  the  land  to  ascertain  the  quantity: 
after  the  deed  and  mortgage,  this  will  go  far  to  prove  that  when 
these  instruments  were  executed,  both  parties  understood  and  agreed 
that  the  land  was  still  to  be  measured  and  paid  for  according  to  the 
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actual  quantity.  We  think,  then,  that  there  was  no  error  in  saying 
Jhal  in  this  case  the  articles  were  not  merged  in  the  deed  and 
mortgage,  hut  that  the  matter  was  open  lo  the  jury. 

The  next  point  remains.  It  was  insisted  (hat  the  fact  of  Thomp- 
son's selling  on  the  mortgage  and  becoming  the  purchaser,  will  be  an 
equitable  estoppel  of  his  recovery  in  this  suit ;  and  Purviance  t>. 
Lemon,  16  Serg.  <$•  Rawle  292;  and  Chew  v.  Mathers,  1  Penns. 
Rep.  475,  were  cited  :  but  in  each  of  these  cases  the  sale  rested  on 
articles  of  agreement,  the  legal  title  remained  in  the  vendor;  the 
vendee  had  an  equity  as  far  as  he  had  paid ;  this  right  was  sold  and 
became  vested  in  the  vendor,  who  thus  became  creditor,  and  being 
abo  owner  of  the  interest  of  the  debtor  in  the  land  bound  for  the  debt, 
was  both  creditor  and  debtor,  and  thus  the  debt  was  extinguished. 
But  when  a  vendor  executes  a  deed,  and  the  fee  becomes  vested  in 
the  vendee,  the  situation  is  different,  and  the  vendor  taking  back  a 
mortgage  does  not  change  the  matter  so  as  to  make  the  cases  cited 
apply.  When  the  right  of  Neil  was  sold  by  the  sheriff,  a  stranger 
purchasing  would  have  held  the  whole  tract,  including  the  overplus, 
clear  of  any  lien  of  Thompson,  although  the  price  for  which  he 
bought  it  had  not  paid  half  what  was  due  on  the  mortgage.  A 
deed  conveying  a  tract  by  the  courses,  distances  and  corners  of  the 
returned  survey,  conveys  all  overplus  contained  within  these  boun- 
daries ;  and  when  Neil  got  his  deed,  he  and  Thompson  procured  a 
survey  in  1822,  and  again  two  surveyors  examined  it  in  1826,  be- 
fore the  trial  of  the  suit  on  the  mortgage  ;  and,  as  soon  as  the  quan- 
tity was  finally  ascertained,  this  suit  was  brought,  before  the  trial 
and  recovery  on  the  mortgage.  Neil  then  owed  money  secured 
by  the  bonds  and  mortgage,  and  the  price  of  overplus  land  not  in- 
cluded in  the  bonds  and  mortgage.  These  claims  were  distinct ; 
the  recovery  of  one  did  not  affect  the  right  to  recover  on  the  other. 
Did  the  sale  on  the  mortgage  produce  any  effect  on  this  debt  1  Cer- 
tainly not:  if  a  third  person  had  been  the  purchaser,  not  any  more 
of  the  bonds  mentioned  in  the  mortgage  is  extinguished  lhan  what 
is  covered  by  the  amount  of  sale  on  the  mortgage.  The  fact  that 
the  mortgagee  is  the  purchaser  does  not  alter  the  case.  The  bal- 
ance of  the  very  debt  secured  by  the  mortgage  is  unpaid,  and  may 
be  recovered  by  suit  on  the  bonds  or  notes,  or  on  a  covenant  to  pay 
the  mortgage  if  it  contains  one.  Morgan  v.  Plumb,  9  Wendell  292  ; 
11  Wendell  292.  How  then  can  a  sale  on  a  mortgage  extinguish  a 
debt  different  from  the  one  for  which  the  mortgage  was  given  1 
The  articles  of  agreement  were  read  in  this  case  to  show  that  Neil 
owed  the  money  demanded  ;  but  Neil  held  the  land  and  all  the  land 
by  his  deed,  and  the  land  and  all  the  land  was  sold  on  the  mortgage 
and  still  left  this  debt  unpaid. 

It  may  seem  hard,  and  often  has  been  hard  since  1815,  that  when 
a  man  has  bought  a  tract  of  land  and  paid  half  the  purchase  money, 
he  may  be  sued  for  the  balance,  and  the  vendor  may  buy  back  the 
land  at  sheriff's  sale,  and  yet  the  debt  is  not  extinguished ;  nay 
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though  another  tract  of  the  vendee  has  been  sold  on  the  same  judg- 
ment, that,  part  of  the  debt  still  remains  unpaid.  But  the  courts  can- 
not prevent  this:  they  may  lament  when  it  happens;  they  can  do  no 
more.  John  Neil  had  paid  a  large  part  of  the  purchase  money  ;  he 
had  the  use  of  the  land  ten  years;  his  vendor  got  it  back,  and  has 
this  claim  still  against  him.  The  jury  have  found  the  debt  due;  we 
cannot  say  there  was  error  in  the  directions  given  the  jury. 
Judgment  affirmed. 

GIBSON,  C.  J.,  took  no  part  in  this  cause,  being  a  relation  of  the 
defendant  in  error. 


Simpson  against  M'Beth. 

It  IB  error  in  a  judge  to  give  a  legal  interpretation  to  the  words  of  a  witness, 
and  say  whether  in  point  of  law  they  sustain  the  allegation  of  fact. 

WRIT  of  error  to  Indiana  county. 

Slander  by  James  M'Beth  against  Solomon  Simpson.  The  de- 
fendant charged  the  plaintiff  with  being  a  thief,  and  rested  his  de- 
fence upon  leave  to  justify;  and  among  other  things  gave  in  evi- 
dence the  deposition  of  a  witness  taken  in  Ireland,  that  he  "  had  seen 
the  plaintiff  going  with  two  horses  and  a  wheel  car,  early  on  a  cer- 
tain morning,  and  stealing  shells."  On  the  subject  of  this  evidence 
the  court  below  said  to  the  jury,  "  the  witness  is  not  explicit :  he 
says  he  saw  him  stealing  shells,  without  stating  the  quantity  or  value, 
nor  does  he  say  that  they  were  actually  carried  off;  if  not,  the  of- 
fence was  not  complete."  This  was  assigned  for  error. 

White,  for  plaintiff  in  error,  cited,  8  Serg.  fy  Rawle  333 ;  12  Johns. , 
517. 

Stannard,  for  defendant  in  error. 

PER  CURIAM. — In  Sidwell  v.  Evans,  1  Penns.  Rep.  385,  it  was  held 
that  a  judge  may  not  give  a  legal  interpretation  to  the  words  of  a 
witness,  and  say  whether  in  point  of  law  they  sustain  the  allegation 
of  fact.  The  witnesses  here  swore  positively  to  the  larceny,  but 
without  speaking  particularly  of  an  asportation  or  any  of  the  attend- 
ant circumstances,  though  one  of  them  testified  that  he  caught  the 
plaintiff  in  the  fact.  The  judge  concluded  his  charge  by  saying,  that 
the  evidence  was  deficient  in  all  legal  precision,  and  that  it  would  not 
sustain  a  conviction  of  larceny.  It  is  difficult  to  believe  that  the  jury 
iv.— 3  B 
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did  not.  consider  this  as  an  exposition  of  the  legal  effect  of  the  evidence 
and  feel  themselves  bound  by  it.  Doubtless  the  want  of  particulars 
detracted  much  from  the  force  of  the  testimony,  and  we  are  not  for 
weighing  the  comments  of  a  judge  in  nice  scales  ;  but  when  conclu- 
sions of  fact  are  so  very  pointedly  indicated,  it.  would  certainly  be 
the  preferable  course  to  apprize  the  jury  that  they  are  but  the  opin- 
ions of  the  judge,  and  that  the  questions  of  fact  are  still  open  to 
them. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Gray  against  Bell. 

Assignees  under  a  voluntary  assignment  are  not  liable  in  an  action  for  money 
had  and  received,  before  an  account  has  been  settled  and  decree  made  by  the 
court  of  common  pleas. 

If  an  execution  be  illegally  issued  and  levied  on  assigned  property,  a  promise 
by  the  assignees  to  be  personally  responsible  for  the  debt  upon  withdrawing 
the  execution,  is  void  for  want  of  consideration. 

One  who  procures  an  assignment  to  be  made  and  participates  in  its  benefits, 
shall  not  afterwards  be  permitted  to  defeat  it  by  levying  an  execution  on  the 
property  assigned. 

WRIT  of  error  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  assumpsil  by  James  Gray  against  William 
Bell,  Jun.,  John  Alexander  and  Thomas  Stevenson.  The  defendants 
were  the  assignees  of  Samuel  Stevenson,  under  a  voluntary  assign- 
ment for  the  benefit  of  certain  creditors,  of  whom  the  plaintiff  was 
one.  The  defendants  had  never  settled  an  account.  The  plaintiff, 
in  one  count  in  his  declaration,  claimed  the  amount  due  to  him  under 
the  assignment;  and  in  another,  claimed  upon  an  express  promise  of 
the  defendants  to  pay  the  debt  individually.  On  the  subject  of  the 
latter  claim  much  parol  evidence  was  given,  the  substance  of  which 
is  sufficiently  stated  in  the  opinion  of  the  court.  The  questions 
which  arose  were  whether  the  action  could  be  maintained  on  the 
first  count,  before  account  settled  and  decree  made.  And  whether 
the  promise  by  the  assignees,  as  laid  in  the  second  count,  was  upon 
a  sufficient  consideration.  The  court  below  (Grier,  president)  was 
of  opinion,  on  both  points,  against  the  plaintiff,  and  the  jury  found 
accordingly.  This  opinion  was  the  subject  of  the  errors  assigned, 
which  were  argued  by 

Biddle  and  Foster,  for  plaintiff  in  error. 
Craft  and  Watts,  for  defendant  in  error. 


Sept.  1835.]  OF  PENNSYLVANIA.  411 

[Gray  v.  Bell.] 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  of  these  cases  is  a  suit  brought  by  James 
Gray  against  William  Bell,  John  Alexander  and  Thomas  Stevenson, 
assignees  under  a  voluntary  assignment  of  Samuel  Stevenson  ;  and 
the  material  questions  are,  first,  whether  the  assignees  are  liable  in 
an  action  for  money  had  and  received  before  an  account  has  been 
settled  and  decree  made  by  the  court  of  common  pleas:  and  second, 
whether  they  have  rendered  themselves  personally  responsible  by 
their  individual  promise,  as  stated  in  the  first  count. 

1.  After  voluntary  assignments,  giving  preferences  to  particular 
creditors,  had  been  sanctioned  by  our  courts  and  were  of  daily  occur- 
rence in  practice,  the  legislature  found  it  necessary  to  provide  regu- 
lations guarding  against  the  abuses  attending  them,  and  compelling 
a  faithful  application  of  the  funds  according  to  the  trust.  The  acts 
of  the  24th  of  March  1818,  14th  of  April  1828,  and  28th  of  March 
1831,  gave  to  the  courts  of  common  pleas  a  special  jurisdiction,  in 
the  exercise  of  which  all  parties  interested  have  an  opportunity  to  be 
heard.  Creditors  may  establish  their  own  claims,  contest  those  of 
others,  investigate  the  conduct  and  claims  of  assignees ;  and  that 
court  can,  on  a  full  view  of  the  situation  of  the  estate,  adjust  the 
amount  of  the  assets,  the  commissions  of  the  assignees,  and  their 
respective  liabilities.  Trustees  of  insolvent  debtors  are,  by  these 
acts,  subjected  to  the  same  regulations ;  and  indeed  some  system 
of  the  kind  seems  indispensable  to  the  proper  settlement  of  bank- 
rupt and  insolvent  estates.  It  would  be  almost  impossible  to  ascer- 
tain the  rights  of  creditors  and  their  respective  proportions,  by  a  par- 
tial view  of  a  single  case  in  a  common  lawsuit.  The  property 
would  be  consumed  in  costs  and  expenses  ;  and  perhaps  the  mat- 
ters in  controversy  differently  decided  in  different  cases.  As  credi- 
tors would  have  no  day  in  court,  or  notice,  their  rights  might  be 
sacrificed,  and  collusion  take  place  between  the  assignees  and 
favoured  creditors.  The  equitable  course  of  proceeding  provided  by 
the  acts  of  assembly  would  be  abandoned  if  such  suits  were  allowed, 
and  great  inconvenience  ensue  :  whereas,  by  adopting  it,  a  creditor, 
whether  preferred  or  not,  can,  after  the  lapse  of  one  year,  compel  an 
adjustment  of  his  claim,  and  then  proceed  to  recover  it,  either  by 
summary  process  under  the  acts,  or  by  a  suit  at  common  Jaw.  Till 
a  settlement  and  decree,  the  assignees  owe  him  no  debt,  but  are 
trustees  for  the  benefit  of  all  concerned,  to  inquire  into  and  collect 
the  assets,  and  ascertain  the  claims  and  proportions  due  to  each  cre- 
ditor. This  point  may  be  considered  as  having  been  decided  in 
Wilhelm  v.  Miley,  5  Serg.  fy  Rawle  137.  There  the  plaintiff  was 
a  creditor  of  a  person  against  whom  a  domestic  attachment  had 
issued,  and  the  defendants  were  trustees  and  had  sold  the  property 
attached.  The  plaintiff  offered  to  prove  that  the  defendants  received 
the  proceeds  of  sale  ;  that  they  had  previously  agreed  to  submit  the 
plaintiff's  claim  to  arbitrators,  who  found  for  the  plaintiff;  and  that 
they  had  paid  other  creditors  ten  shillings  in  the  pound  of  their 
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respective  debts.  Yet  it  was  held  that  this  evidence  was  rightly 
rejected  by  the  court  below;  this  court  declaring  that  the  defend- 
ants should  have  been  called  before  the  court  of  common  pleas  to 
settle  their  accounts,  before  an  action  at  common  law  could  be  sup- 
ported. 

In  the  case  of  Rush  v.  Good,  14  Serg.  fy  Rawle  231,  decided  by 
this  court  in  1826,  it  was  accordingly  intimated,  that  an  action 
would  not  lie  against  assignees  for  a  proportion  or  rateable  part  of 
the  debt  claimed,  until  the  creditor  has  proceeded  against  them  so 
far  as  to  have  a  dividend  declared,  and  distribution  ordered,  as 
directed  by  the  act  of  assembly.  In  several  cases  occurring  soon 
afterwards,  the  principle  was  directly  determined  by  this  court,  and 
the  practice,  it  is  believed,  has  conformed  to  it.  The  acts  of  1828 
and  1831,  passed  since  that  decision,  enlarge  the  jurisdiction  of  the 
courts  of  common  pleas,  and  define  the  force  and  effect  of  their  de- 
crees, and  seem  in  their  language  and  spirit  to  support  the  established 
construction  of  the  act  of  1818.  I  perceive  no  difference  whether 
the  creditor  is  simply  preferred  in  the  assignment,  or  constitutes  one 
of  a  class.  In  both  cases  other  creditors  ought  not  to  be  deprived 
of  the  rights  preserved  to  them  by  the  course  prescribed  in  the  acts 
of  assembly.  The  rules  of  other  codes  resembling  our  own  are  ana- 
logous. In  England  the  assignees  of  a  bankrupt  are  not  personally 
liable  to  be  sued  by  any  creditor,  but  he  must  prove  his  debt,  and 
accept  the  dividend  payable  to  him  ;  and  though  after  a  dividend  has 
been  declared  an  action  might  formerly  be  maintained  against  the 
assignees  for  the  creditor's  share,  as  money  had  and  received  to  his 
use,  yet  even  this  is  altered  by  statute.  1  Chit.  Plead.  41.  In  New 
York,  under  the  act  for  giving  relief  against  absent  and  absconding 
debtors,  the  creditor  cannot  maintain  a  suit  at  law  for  his  debt 
against  the  trustees  appointed  pursuant  to  the  act,  before  the  demand 
has  been  proved  or  adjusted,  and  a  dividend  declared.  Peck  v. 
Randall's  Trustees,  1  Johns.  Rep.  165.  We  are  therefore  of  opinion 
that  the  plaintiff's  action  was  not  maintainable  on  the  count  for 
money  had  and  received  to  the  plaintiff's  use,  before  the  accounts 
of  the  defendants  had  been  filed,  and  a  decree  made  thereon  in  the 
court  of  common  pleas,  under  the  acts  of  assembly. 

2.  Have  the  defendants  rendered  themselves  responsible  to  the 
plaintiff  by  their  individual  promise1? 

It  appears  that  some  time  prior  to  the  assignment,  as  early  as 
March  1832,  Jarnes  Gray  had  issued  a  fieri  facias  against  Samuel 
Stevenson  on  his  first  judgment,  which  was  returned  not  executed  to 
June  term  1832;  he  issued  an  alias  fieri  facias,  which  was  also 
returned  not  executed  to  October  term  1832  ;  he  issued  apluries  fieri 
facias,  which  came  to  the  sheriff's  hands  on  the  28th  of  July  1832. 
On  his  second  judgment  he  issued  a.  fieri  facias,  and  placed  it  in  the 
sheriff's  hands  the  same  day.  These  executions  Stevenson  had 
taken  steps  to  set  aside,  but  on  the  31st  of  July  1832  Gray  entered 
into  a  written  agreement  with  him  for  the  adjustment  of  their  dis- 
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putes.  This  agreement  stipulated  in  the  first  place  for  a  settlement 
by  a  reference  of  their  private  accounts  for  cash,  merchandise,  rent,  &c. 
In  the  next  place,  the  existing  liabilities  of  Gray  for  Stevenson, 
then  due,  were  to  be  immediately  provided  for.  Both  these  have 
been  settled,  and  about  them  there  is  no  dispute.  Then  came  the 
following  clauses:  "J\fr  Gray  to  be  at  liberty  to  issue  executions  for  any 
of  the  prospective  liabilities  as  soon  as  the  same  may  fall  due ;  and  in  the 
mean  time  Mr  Stevenson  to  pay  into  the  hands  of  Mr  Watts,  to  be 
applied  towards  the  payment  of  the  liabilities  aforesaid,  such  sums 
as  he  can  provide  from  his  business  and  collections,  not  less  than  one 
half  thereof."  "  The  executions  now  in  the  hands  of  the  sheriff  are  to 
be  withdrawn,  and  to  be  issued  only  in  pursuance  of  the  above  agreement." 
The  prospective  liabilities  staled  in  the  plaintiff's  declaration  were 
Duhring's  debt,  on  a  bill  drawn  by  S.  Stevenson  on  Gray,  in  favour 
of  Duhring,  dated  the  1st  of  May  1832,  payable  in  four  months  ;  and 
Nisbitt's  debt,  a  note  by  S.  Stevenson  to  Gray,  dated  the  31st  of 
August  1830,  payable  in  two  years,  and  indorsed  to  Nisbitt.  These 
securities  would  not  be  payable  till  the  3d  and  4th  of  September 
1832. 

Under  these  circumstances,  Gray  had  no  right,  after  the  assign- 
ment, to  levy  on  the  property  assigned.  The  existing  executions 
were  withdrawn  by  the  agreement :  none  were  to  issue  but  for  the 
prospective  liabilities.  These  liabilities  did  not  become  payable 
until  September  1832,  and  on  the  7th  of  August  1832  Stevenson 
made  his  assignment.  The  power  of  Gray  to  levy  on  the  assigned 
property  as  the  property  of  Stevenson  for  the  prospective  liabilities 
was  gone,  though  he  might  levy  an  execution  on  the  person  of  Ste- 
venson, or  on  his  other  property.  The  plaintiff's  threat  to  the  as- 
signees was  therefore  groundless,  and  the  idea  that  his  executions 
were  in  the  hands  of  the  sheriff  as  valid  executions,  a  mistake.  But 
it.  is  further  in  evidence,  that  the  assignment  itself  was  made  with 
the  consent  and  participation  of  Gray,  and  in  trust  to  carry  into 
effect  the  same  stipulations  in  his  behalf,  which  were  mentioned  in 
the  agreement.  It  cannot  be  permitted  that  a  party  shall  in  one 
breath  procure  an  assignment  to  be  made  and  participate  in  its 
benefits,  and  in  the  next  attempt  to  defeat  it  by  levying  an  execu- 
tion. Even  if  Gray  had  a  continuing  lien  under  his  executions,  the 
part  he  took  in  procuring  the  assignment  would  be  a  waiver  of  it. 

The  consideration  failing,  the  promise,  if  proved,  would  be  nudum 
pactum.  But  on  looking  at  the  evidence  of  a  promise,  it  is  insuffi- 
cient to  show  an  understanding  by  the  defendant  that  they  were  to 
make  themselves  personally  responsible  beyond  the  requisitions  of 
their  official  duly.  It  seems  to  amount,  to  no  more  than  declarations 
by  some  of  them,  that  ihey  would  fulfil  their  duly,  and  pay  out  the 
moneys  according  to  the  assignment  as  soon  as  possible.  An  at- 
tempi  by  a  creditor  lo  make  assignees  personally  responsible  ought 
not  to  rest  on  such  slight  grounds.  I  am  of  opinion  that  the  plain- 
tiff has  failed  also  in  establishing  this  point,  and  that  the  charge  of 
the  court  below  was  correct. 
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In  the  other  case  the  cause  of  action  in  the  present  suit  was  offered 
as  a  set-off,  and  rejected.  For  the  reasons  already  given,  the  rejec- 
tion was  proper. 

Judgment  affirmed. 


Thompson  against  Patrick. 

A  pawnee  has  a  special  property  in  the  pawn  which  he  may  assign,  and  the 
assignee  may  assert  his  title  to  it  by  action  or  otherwise. 

A  pawnee  may  use  the  pawn,  provided  it  be  not  the  worse  for  it ;  but  he  is 
answerable  for  damage  occasioned  by  so  using  it. 

Although  he  use  it  tortiously,  he  is  answerable  by  action  only  ;  his  lien  is  not 
thereby  forfeited. 

ERROR  to  the  common  pleas  of  Alleghany  county. 

This  was  an  action  of  trover  by  Patrick  against  Thompson,  to  re- 
cover the  value  of  a  sleigh  and  harness.  The  facts  of  the  case  ap- 
pear from  the  testimony  of  Mr  Packard,  who  said,  "  that  a  sleigh 
and  harness,  the  property  of  David  Greer,  was  put  in  the  upper 
room  of  his  storehouse  in  the  fall  of  1832  ;  that  in  the  spring  of  1833 
he  went  bail  for  Greer  on  a  judgment  for  27  or  28  dollars  ;  that 
he  was  sued  and  judgment  had  against  him,  as  bail  of  Greer,  and 
compelled  to  pay  the  money  in  September  1833;  that  he  now 
called  on  Greer  to  reimburse  him  ;  that  Greer  told  him  that  he 
could  not  raise  the  money,  but  he  (Packard)  had  security  in  his 
hands,  a  sleigh  and  harness,  which  he  might  hold  ;  that  he  after- 
wards called  upon  Greer,  who  told  him  again  to  make  the  money 
out  of  the  sleigh  and  harness ;  that  Greer  was  also  indebted  to  him 
in  account  about  30  dollars;  that  he  made  no  effort  to  get.  the  money, 
considering  himself  secure  by  the  above  property  ;  that  Patrick,  the 
plaintiff,  was  in  his  employ  in  the  store  and  asked  to  borrow  the  har- 
ness in  the  winter  of  1833, 1834;  that  he  told  Patrick  he  had  better  not 
take  them,  but  if  he  did  to  return  them  soon  ;  that  Patrick  took  them 
and  had  them  at  his  house  in  the  country;  that  in  the  spring  of 
1834  Mr  Thompson,  the  defendant,  called  upon  him  and  told  him 
that  Greer  had  given,  him  an  order  for  the  harness;  that  he  had 
presented  the  order  to  Patrick,  and  Patrick  had  refused  to  give  them 
up  ;  that  he  had  then  told  the  defendant  that  the  harness  was  in  his 
hands  pledged  as  security  for  the  sum  Greer  owed  him  :  that  Patrick 
had  borrowed  the  harness,  and  he  would  hold  Patrick  accountable 
for  them." 

Greer  also  gave  evidence  denying  the  principal  facts  stated  by 
Packard ;  but  their  credibility  was  referred  to  the  jury. 

Dalzell,  a  witness,  testified  that  he  went  with  Thompson  to  the 
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house  of  Patrick,  nnd  presented  an  ord^er  of  Greer  to  Mrs  Patrick,  and 
got  the  harness  without  any  trouble.  Mr  Patrick  was  in  town  ;  do 
not  know  that  he  knew  any  thing  of  our  going. 

The  court  were  requested  by  defendant's  counsel  to  charge  the 
jury  upon  the  following  points: 

1.  That  if  they  believe  Packard  did  not  claim  the  property  under 
a  lien  as  factor  or  commission  merchant,  but  retained  the  possession 
as  security  for  an  independent  debt,  there  was  not  such  a  special 
property  in  the  bailee  of  Packard  as  to  enable  him  to  recover  in 
trover. 

2.  If  they  believe  the  testimony  of  Greer,  there  was  no  property 
in  Patrick. 

3.  That  if  they  believe  the  testimony  of  Dalzell,  there  was  no 
wrongful  conversion  sufficient  to  sustain  trover. 

4.  That  the  lien  of  Packard  on  the  harness  was  lost  by  the  loan- 
ing to  Patrick,  his  bailee. 

Shaler,  president,  charged  the  jury : 

1.  That  supposing  the  circumstances  to  be  as  stated  in  the  first 
point  made  by  defendant's  counsel,  the  plaintiff  was  entitled  to  re- 
cover. 

2.  That  if  the  testimony  of  Greer  was  believed  there  was  no  pro- 
perty in  Patrick  ;  that  it  was  in  direct  contradiction  to  the  testimony 
of  Packard,  and  that  the  credit  of  the  witnesses  was  a  matter  for  the 
determination  of  the  jury. 

3.  That  if  the  jury  believed  the  evidence  of  Dalzell,  there  was  a 
sufficient  ground  to  presume  a  conversion. 

4.  That  the  lien  of  Packard  on  the  harness  was  not  lost  by  the 
loaning  to  Patrick. 

•M'Candless  and  Hamilton,  for  plaintiff  in  error,  cited,  2  Kenfs 
Comm.  578 ;  Sto.  PL  20. 

Livingston,  for  defendant  in  error. 

PER  CURIAM. — The  principles  of  the  present  action  have  long 
been  settled  in  Mores  v.  Conham,  Owen  123  ;  Anon.  2  Salk.  522,  and 
Coggst).  Bernard,  3  Salk.  268.  As  a  pawnee  has  a  special  property 
in  the  thing  pawned,  he  may  assign  it ;  and  his  assignee  may  con- 
sequently assert  his  title  to  it  against  the  owner,  or  one  standing  in 
his  place.  He  may  even  use  the  pawn,  provided  it  be  not  the  worse 
for  it,  if  the  keeping  of  it  be  a  charge  to  him  :  in  recompense  of 
which  he  may,  for  instance,  milk  a  cow  or  ride  a  horse.  But  though 
it  be  not  the  worse  for  it,  he  can  use  it  but  at  his  peril  ;  for  a  pawn 
is  in  the  nature  of  a  deposit,  and,  in  the  case  indicated,  the  loss  of  it 
is  attributable  to  the  wearing  of  it,  which  put  it  in  the  way  of  dan- 
ger. He  is  consequently  answerable  for  damage  occasioned  by  his 
use  of  it.  But  though  he  use  it  even  tortiously,  he  is  answerable 
for  the  consequences  but  by  action.  It  has  not  indeed  been  expressly 
ruled  that  an  improper  use  of  it  does  not  work  a  forfeiture  of  his 
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lien  ;  but  neither  is  there  any  determination  to  the  contrary,  and  the 
reason,  as  well  as  the  justice  of  the  thing,  is  strong  to  show  that  he 
ought  not  to  lose  his  security  for  a  substantial  debt  by  having 
caused  perhaps  an  inconsiderable  damage,  for  which  there  is  an  inde- 
pendent remedy  graduated  to  the  exact  measure  of  it.  The  plain- 
tiff's use  of  the  harness  certainly  deteriorated  it,  however  inconsider- 
ably ;  but  the  direction  was  undoubtedly  right,  that  the  defendant 
might  not,  for  that  reason,  retain  the  possession  of  it,  surreptitiously 
obtained,  against  the  pawnee  or  the  plaintiff  in  his  stead. 
Judgment  affirmed. 


Jones  against  Gardner. 

A  levy  and  sale  by  the  sheriff  on  an  execution  issued  upon  a  judgment  ob- 
tained against  E.  J.'s  executors,  without  naming  them,  vests  a  good  title  in  the 
purchaser. 

Where  executors  thus  sued,  confess  judgment  generally,  such  judgment  binds 
their  testator's  estate  only,  and  not  themselves  personally. 

WRIT  of  error  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  ejectment  by  Thomas  Jones  and  others 
against  James  Gardner,  in  which  both  parties  claimed  the  lot  of 
ground  in  controversy,  by  titles  derived  from  Ephraim  Jones,  who, 
it  was  admitted,  died  seised  of  a  fee  simple  estate  in  it.  He,  before 
his  death  in  1807,  made  his  last  will,  by  which,  among  other  things, 
he  devised  it  to  his  son  Pressly  Jones;  and  appointed  Thomas  Jones, 
James  Jones,  two  of  the  plaintiffs,  Pressly  Neville  and  Abraham 
Kirkpatrick  his  executors.  In  1809,  after  the  death  of  the  testator, 
his  executors  having  proved  the  will  and  taken  upon  them  the  exe- 
cution of  it,  Doctor  Peter  Mowry  instituted  three  suits,  before  John 
Darragh,  a  justice  of  the  peace,  against  them  by  the  name  merely 
of  "  Ephraim  Jones's  executors,"  without  naming  them  by  their  pro- 
per names.  In  each  case  the  justice  entered  an  appearance  of  the 
defendants  by  Thomas  Jones  (who  was  in  fact  one  of  the  executors, 
though  this  does  not  appear  by  the  justice's  record),  and  a  confession 
of  judgment  for  a  certain  sum  of  money  in  favour  of  the  plaintiff. 
Transcripts  of  these  judgments  were  taken  and  filed  by  the  plaintiff 
with  the  prothonotary,  who  entered  them  on  the  docket  of  the  com- 
mon pleas.  In  1817  writs  of  scire  facias  were  sued  out  of  the  com- 
mon pleas  to  revive  them  without  naming  the  defendants  otherwise 
than  in  the  transcripts  filed,  to  wit,  "Ephraim  Jones's  executors." 
Mr  Denny,  then  an  attorney  of  the  court,  entered  his  appearance  for 
the  defendants  in  the  writs  of  scire  facias ;  and  after  a  rule  taken  on 
them  by  the  plaintiff's  attorney  to  plead,  he  pleaded  nul  tiel  record  : 
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but  afterwards  judgments  were  entered  without  stating  hDw.  After 
this,  executions  were  sued  out  on  these  judgments,  by  virtue  of 
which  the  lot  in  question  was  levied  on  and  sold  by  the  sheriff,  in 
1822,  lo  doctor  Mowry  ;  from  whom  the  defendant  here  has  derived 
his  claim  to  it.  Pressly  Jones,  the  devisee,  died  afterwards,  in  1824, 
intestate,  without  issue,  leaving  the  plaintiffs  his  heirs  at  law.  Two 
objections  were  made  to  the  sheriff's  sale:  first,  that  the  judgments 
under  which  it  was  made  were  void*  because  it  does  not  appear 
from  the  record  of  them  who  the  defendants  were,  no  person  or  per- 
sons being  named  thereon  as  such  :  and  second,  that  if  the  execu- 
tors of  Ephraim  Jones  are  to  be  considered  the  defendants,  and  the 
judgments  of  any  validity  at  all,  they  are  binding  and  good  only 
against  the  defendants  personally,  and  their  estates,  and  not  against 
the  estate  of  Ephraim  Jones  the  testator. 

The  court  below  (Grier,  president)  were  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  recover,  but  that  the  sale  vested  a  good  title 
in  the  purchaser. 

Fellerman,  for  plaintiff  in  error. 
Colwell,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Whether  the  omission  to  name  the  executors  by 
their  proper  names  could  have  been  taken  advantage  of  by  plea  in 
abatement  or  by  writ  of  error,  as  suggested  by  the  district  court,  is 
a  question  unnecessary  to  be  answered  here,  as  we  are  of  opinion 
that  the  objections  set  up  by  the  plaintiff's  counsel  to  the  sheriff's 
sale  are  untenable.  The  defendants'  in  the  judgments  under  which 
it  was  made,  being  described  and  designated  in  the  record  thereof 
by  the  name  of  "  Ephraim  Jones's  executors,"  is  at  least  a  sufficient 
index  to  enable  any  one  to  discover  and  ascertain  who  the  indivi- 
duals were  that  held  the  office.  It  was  only  to  turn  from  the  record 
of  the  judgments  remaining  in  the  prothonotary's  office  to  the  pro- 
bate and  registry  made  of  the  will  in  the  register's  office,  where, 
with  the  entry  of  letters  testamentary  granted  thereon  to  the  execu- 
tors by  their  proper  names,  all  this  was,  and  still  is,  to  be  seen  on 
record  ;  so  that  the  designation  of  the  defendants  in  these  judg- 
ments appears  to  be  certain  enough,  according  to  the  maxim  of  id 
cerium  est  quod  cerium  reddi  polesl,  and  sufficient  to  bar  a  recovery  in 
future  for  the  same  cause  in  any  other  shape  or  form.  Accordingly 
a  scire  facias  was  maintained  against  executors  upon  a  recognizance, 
without  naming  them  by  their  proper  names.  Theobald's  Dig.,  lib. 
6,  cap.  2,  sec.  4,  fol.  92,  for  which  H.  41,  E.  3,  Briefe  539,  is  cited. 
This  authority  is  also  recognized  in  1  Com.  Dig.,  tit.  Abatement,  F. 
17,  p.  88. 

Next,  with  regard  to  the  second  objection,  we  think  there  is  not 
the  slightest  ground  for  sustaining  it;  because,  the  defendants  in  the 
judgments  being  sued  by  the  name  of  "  Ephraim  Jones's  executors," 
iv.— 3  c 
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without  mentioning  their  proper  names,  it  would  seem  as  if  they 
were  intended  to  be  sued  exclusively  in  their  representative  character 
and  required  to  answer  only  to  such  demands  as  the  plaintiff  had 
against  the  estate  of  Ephraim  Jones  ;  and  having  confessed  judg- 
ment generally,  before  the  justice,  it  must  be  taken  as  a  judgment 
against,  them  in  each  case  to  be  levied  of  the  estate  of  Ephraim 
Jones  their  testator,  and  therefore  binding  upon  it.  The  levy  upon, 
and  sale  of,  the  lot  in  dispute,  was  therefore  valid,  and  passed  a  good 
title  to  the  purchaser,  under  whom  the  defendant  claims. 
Judgment  affirmed. 


Harger  against  M'Mains. 

Evidence  of  conversion  in  an  action  of  trover  is  matter  of  fact  for  the  jury, 
and,  although  the  evidence.be  not  strong,  the  judgment  will  not  be  reversed 
because  the  jury  found  that  fact. 

In  an  action  of  trover,  the  value  of  the  goods  is  the  ordinary  measure  of 
damages,  but  the  jury  may  go  beyond  it. 

ERROR  to  the  district  court  of  Jllleghany  county. 

Thomas  Kinhead  against  George  Harger.  Trover  and  conver- 
sion of  a  certificate  of  a  revolutionary  claim  or  pension  of  80  dollars 
annually.  The  suit  was  instituted  on  the  1st  of  March  1834,  when 
no  part  of  the  pension  was  due  ;  and  upon  a  former  trial  of  the  cause 
the  certificate  was  returned  to  the  plaintiff.  The  charge  of  the 
court  was  the  only  subject  of  the  errors  assigned. 

Grier,  president.  "To  entitle  the  plaintiff  to  recover,  in  this  case,  he 
must  prove  a  demand  and  refusal  of  the  paper  in  question,  this  being 
the  only  evidence  of  a  conversion  of  a  paper  of  this  description,  of 
which  defendant  could  make  no  beneficial  use  for  himself.  It  can- 
not be  doubted  but  this  action  will  lie  for  the  detention  of  a  paper  of 
this  sort,  as  well  as  for  a  bill  of  exchange,  and  title  deeds  to  land,  &c. 

"  The  court  will  not  charge  you,  as  requested  by  defendant's 
counsel,  that  there  is  not  sufficient  evidence  of  conversion  to  justify 
a  jury  in  finding  for  plaintiff.  There  is  some  evidence  on  the  sub- 
ject, and  the  jury  are  the  proper  judges  of  its  sufficiency  to  prove  a 
demand  and  refusal.  The  court  can  only  instruct  you  that  you 
should  be  satisfied  of  that  fact  from  the  testimony,  before  you  can 
find  for  the  plaintiff.  If  you  find  that  plaintiff  made  demand  of  the 
pension  certificate  before  suit  brought,  and  defendant  refused  to  give 
it  up,  or  offered  it  only  on  condition  of  getting  a  release  or  receipt 
in  full  of  the  judgment  on  Lowrie's  docket  (which  was  a  most  op- 
pressive and  iniquitous  demand),  it  would  be  your  duty  to  find  for 
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the  plaintiff.     What  the  damages  should  be,  or  what  is  the  measure 
of  damages,  would  then  be  your  next  inqyiry. 

"  The  defendant's  counsel  have  contended,  that  as  in  this  case 
the  pension  certificate,  the  subject  matter  of  the  suit,  has  been  re- 
turned to  the  plaintiff  by  defendant,  and  accepted  by  plaintiff  at  the 
former  trial  of  this  cause  in  December  last,  therefore  his  cause 
of  action  is  entirely  gone.  But  this  is  not  so  :  the  return  and  ac- 
ceptance of  the  paper  would  undoubtedly  be  a  bar  to  plaintiff  reco- 
vering the  whole  value  of  it  in  damages  ;  but  at  the  same  time,  if 
you  believe  this  paper  has  been  detained  maliciously  and  oppressively 
by  the  defendant,  to  the  injury  of  the  plaintiff,  he  certainly  has  a 
right  to  recover  damages  for  that  injury  in  this  action.  This  suit 
was  brought  about  the  beginning  of  March  1834 — at  which  time 
an  instalment  of  the  pension  was  payable.  If  the  defendant  had 
returned  the  paper  immediately,  the  plaintiff  might  have  got  his 
pension,  and  would  have  been  entitled  to  little  more,  probably,  than 
nominal  damages  and  cost§.  But,  as  the  defendant  has  continued 
to  detain  the  paper  till  December  last— till  after  two  instalments  of 
the  pension  became  due,  and  even  till  after  the  death  of  the  plaintiff, 
and  never  till  then  offered  to  deliver  it  up,  except  on  an  iniquitous 
condition,  for  the  purpose  of  extorting  which  he  has  been  guilty  of 
committing  this  flagrant  injustice,  reasonable  damages  should  be 
given  for  the  inconvenience  the  plaintiff  was  necessarily  subject- 
ed to  by  his  conduct.  I  know  of  no  rule  or  measure  of  damages 
which  the  court  can  lay  down  in  such  a  case — the  jury  must  there- 
fore judge  of  it.  The  interest  of  the  money  from  the  time  it  might 
have  been,  until  it  actually  was,  received,  would,  at  least,  be  some!  hing 
tangible  as  a  portion  of  the  injury.  And  if  it  be  true,  as  alleged  by 
the  plaintiff,  (and  of  which  there  is  some  evidence)  that  this  defen- 
dant, after  extorting  the  sum  of  one  hundred  dollars  from  this  old 
man  for  getting  his  pension  paper,  afterwards  defrauded  him  out  of 
two-thirds  of  the  balance,  and  has  detained  this  pension  certificate 
from  him  in  order  to  extort  from  his  poverty  and  necessities  the 
compromise  or  release  of  a  suit  wherein  the  defendant's  villainy 
would  be  justly  exposed,  I  think  the  jury  should  be  liberal  in  their 
damages.  This  is  an  action  for  a  tort,  and  the  jury  may  impose 
damages  not  only  to  compensate  the  plaintiff,  but,  in  some  measure, 
to  punish  the  defendant  for  his  fraudulent  conduct  in  the  case — at 
the  same  time,  the  jury  should  be  cautious  not  to  take  into  view  any 
circumstances  not  properly  connected  with  this  suit. 

"The  money  of  which  plaintiff  was  defrauded  is  the  subject  of 
another  action,  and  cannot  be  taken  into  view  here.  The  subject 
matter  of  this  suit  is  the  detention  of  the  certificate,  and  damages 
should  be  given  for  that  act  alone." 

Which  charge  was  excepted  to  by  defendant's  counsel,  and  a  bill 
of  exceptions  was  sealed. 

Livingston,  for  plaintiff  in  error,  cited,  1  Chitt.  PI  183 ;  1  Camp. 
439  ;  6  Johns.  44. 
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PER  CURIAM. — There  was  certainly  some  evidence  of  conversion. 
The  witness  on  whose  testimony  it  rests  proved  that  he  had  con- 
senied  to  demand  the  certificate  in  the  pluimilPs  name  ;  and  being 
the  plaintiff's  agent  Cor  that  purpose,  he  was  necessarily  his  agent  to 
receive  the  defendant's  answers.  What  matters  it  that  he  would 
not  have  been  authorised  to  receive,  had  the  defendant  consented 
to  deliver?  He  might  have  delivered  to  the  plaintiff  in  person  had 
he  been  disposed  to  comply  with  the  demand  ;  but  his  refusal  to 
deliver  at  all,  was  a  virtual  waiver  of  objection  that  no  one  was  pre- 
sent with  authority  to  receive. 

As  to  the  damages,  though  the  value  of  the  property  is  the  ordi- 
nary measure,  it  has  been  long  settled  that,  under  circumstances, 
the  jury  may  go  beyond  it. 

Judgment  affirmed. 


Bred  in  against  Kingland. 

An  action  of  account  render  will  lie  against  an  attorney  at  law  for  moneys 
received  for  his  client. 

In  general  this  action  lies  wherever  one  man  has  received  moneys  as  the 
agent  of  another. 

An  attorney  at  law  who  collects  money  and  neglects  or  refuses  to  pay  it  over 
to  his  client  until  sued  for  it,  is  entitled  to  no  compensation  for  his  professional 
cervices. 

ERROR  to  the  district  court  of  Jllleghany  county. 

Lawrence  Kingland  and  others,  partners,  &c.  against  John  Bredin, 
Esq. 

The  plaintiff  in  error  was  the  defendant  below.  This  was  an  ac- 
tion of  account  render,  in  which  the  defendant  was  charged  as 
"  bailiff  of  the  plaintiffs,  and  receiver  of  money,  from  whatever  cause 
or  contract,  to  the  common  advantage  of  the  said  plaintiffs  and  said 
defendant,  as  by  law  the  plaintiffs  may  show  to  him,  he  ought  to 
render." 

The  first  count  charges  the  defendant,  as  bailiff  of  the  plaintiffs, 
from,  &c.  to,  &c.,  and  during  said  time  had  the  care  and  charge  of 
their  merchandize  and  mechanical  business,  of  the  value,  £c.,  to 
manage,  &c.,  for  the  common  benefit  of  said  plaintiffs  and  said  de- 
fendant, and  to  render  a  reasonable  account  of  the  profits  thereof, 
&c. 

The  second  count  charges  the  defendant  as  receiver  of  moneys  for 
the  common  advantage  of  the  said  plaintiffs  and  said  defendant,  from, 
&c.  to,  &c.,  and  as  such  did  receive  moneys  to  them  coming  from, 
&c.,  to  the  amount,  &c.,  and  to  render  a  reasonable  account  thereof 
to  the  said  plaintiffs  when,  &c. 
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The  pleas  are  ne  unques  bailiff  and  receiver,  and  fully  accounted. 

The  proof  was  that  (.he  defendant  had  brought  an  action  of  debt 
and  recovered  the  money  in  a  suit,  James  Hill,  for  the  use  of  King- 
land,  Lightner  &  Co.,  the  plaintiffs  in  this  suit,  and  recovered  the 
money,  which  he  neglected  to  pay  over,  and  refused,  upon  demand 
made. 

The  points  made  in  the  court  below  were:  that  the  relation  of 
counsel  and  client  will  not  support  the  action  of  account  render: 
that  an  attorney  is  not  a  receiver,  for  that  a  receiver  cannot  be 
allowed  expenses :  that  the  accounts  were  received  from  Hill,  and 
therefore  there  was  no  privity  between  the  parties  to  this  suit.  But 
the  court  (Grier,  president)  ruled  that  the  plaintiff  was  entitled  to 
recover;  and  that  if  the  jury  believed  that  the  defendant  received 
the  money  of  his  client,  and  neglected  or  refused  for  a  length  of  time 
to  render  an  account  of  it,  and  compelled  his  client  to  have  recourse 
to  a  suit  to  recover  his  money,  lie  forfeits  all  claim  for  compensation 
for  professional  services. 

Livingston  and  Foster,  for  plaintiff  in  error,  cited,  3  Thorn.  Coke 
372,  373  ;  1  Dull.  365  ;  15  Serg.  #  Rawle  159  ;  1  Bac.  M.,  tit.  Ac- 
count ;  6  Johns.  Chan.  358. 

•M' Candless  and  Fetterman,  contra,  cited,  3  Penns.  Blac.  46;  1 
Bac.  Jib.  36  ;  12  Mod.  509  ;  Kirb.  Rep.  163;  1  Amtr.  Dig.  155; 
3  Day  390;  2  Watts  95 ;  8  Mass.  Rep.  51  ;  4  Conn.  Rep.  507. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  declaration  contains  two  counts,  charging  the 
defendant,  first,  as  bailiff,  and  secondly,  as  receiver.  The  plaintiff 
in  error  assigns  four  errors:  that  the  relation  of  counsel  and  client 
will  not  sustain  an  action  of  account  render :  that  there  is  no  privity 
of  contract  between  the  parties  ;  that  the  court  charged  the  jury  that 
when  an  attorney  receives  money  for  his  client,  and  neglects  or  re- 
fuses for  a  length  of  time  to  render  an  account  of  it,  and  his  client  is 
compelled  to  have  recourse  to  a  suit  to  recover  his  money,  such  at- 
torney forfeits  all  right  to  claim  any  deduction  as  compensation  for 
his  services  ;  and  that  the  evidence  does  not  support  the  counts  in  the 
declaration.  I  will  examine  each  of  the  errors  in  their  order. 

First;  that  the  relation  of  counsel  and  client  will  not  sustain  an 
action  of  account  render.  It  was  in  evidence  before  the  jury,  that 
the  plaintiff  placed  certain  claims  against  various  individuals  in  the 
hands  of  the  defendant,  who,  at  the  lime,  was  a  practising  attorney, 
for  collection,  part  of  which,  it  is  admitted,  was  received  by  him. 
The  object  of  the  action  is  to  obtain  an  account  of  the  money  so  col- 
lected, and  payment  of  it ;  and,  under  the  circumstances,  it  would  be 
cause  of  regret  if  the  action  could  not  be  sustained,  as  it  is  obvious 
the  party  would  be  without  an  adequate  remedy.  In  James  v.  Brown, 
1  Doll.  339,  M'Kean,  chief  justice,  holds  this  language :  "  the  ne- 
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cessity  of  a  liberal  extension  of  ihe  action  of  account  render  between 
joint  partners  is  apparent,  not  only  from  the  nature  of  the  case,  but 
from  this  circumstance  also,  that  the  parlies  would  be  destitute  of 
any  means  to  arrive  at  justice  ;  for  the  action  on  the  case,  though 
beneficially  construed  in  modern  practice,  would  certainly  be  inade- 
quate;  and  we  have  no  court  of  chancery  to  interpose  an  equitable 
jurisdiction.  The  same  necessity,  and  for  the  same  reason,  exists  in 
the  case  under  discussion  as  in  the  case  of  joint  partners.  A  bailiff 
is  defined  to  be  one  who  has  charge  of  lands,  goods  and  chattels  of 
another  to  make  the  best  profit  for  the  owner,  and  to  have  his  rea- 
sonable charges  and  expenses  deducted  ;  and  is  accountable  for  the 
profits  he  reasonably  might  have  made.  Co.  Lilt.  172  ;  3  Penn.  Bl. 
46;  1  Doll.  340;  1  Bac.  Jib.  17,  19.  Although  the  case  of  an  at- 
torney entrusted  to  collect  money  for  his  client  may  not  be  included 
in  the  words  of  this  definition,  yet,  by  an  equitable  construction,  it 
may  be  so  enlarged  as  to  embrace  his  case.  There  can  be  but  little 
doubt  that  if  relief  could  not  be  had  in  chancery,  the  courts  of  com- 
mon law  in  England  and  in  this  country,  in  order  to  accomplish 
justice,  would  have  done  what  we  are  compelled  to  do  ;  for  it  is 
the  duty  of  judges  to  see  the  laws  faithfully  administered,  and  to 
promote  the  proper  means  of  attaining  that  end.  In  Huntingdon  v. 
Runel,  3  Day's  Rep.  390,  a  case  which,  in  some  of  its  features,  re- 
sembles the  present,  an  aitorney  was  charged  as  bailiff,  without  ob- 
jection. It  does  not  seem  to  have  occurred,  either  to  the  court  or 
counsel,  that  he  was  not  liable  in  that  character.  It  is  said  there  is 
a  distinction  in  the  law  as  to  bailiff,  and  receiver;  the  former  being 
entitled  to  reasonable  expenses,  which  the  latter  is  not.  The  dis- 
tinction is  not  universally  true,  as  it  does  not  apply,  confessedly,  to 
partners ;  but  admitting  the  soundness  of  it,  it  rather  serves  to 
strengthen  the  position  that  an  attorney  must  be  treated  as  a  bailiff, 
and  not  a  receiver  :  that  he  may  not  be  deprived,  when  he  has  acted 
faithfully  and  honestly,  of  a  just  compensation  or  of  his  reasonable 
expenses.  There  is  no  distinction,  in  reason,  between  an  attorney 
at  law,  and  an  attorney  in  fact ;  and  it  would  be  a  great  defect  in  the 
jurisprudence  of  this  state,  if  the  latter  was  not  liable  to  account  in 
this  form  for  moneys  received  for  his  principal. (a)  It  would  be  an 
inconvenience  to  the  mercantile  community,  who  would  be  deprived 
of  one  means,  and  in  some  cases  a  very  efficacious  one,  of  ascertain- 
ing the  amount,  and  enforcing  the  collection  of  moneys  received  by 
their  agents.  For  these  reasons  we  think  the  action  is  well  brought ; 
and  that  in  general  an  action  of  account  rentier  will  lie  in  all  cases 
where  one  man  has  received  money  as  the  agent  of  another,  and 
where  relief  may  be  had  in  chancery. 

The  second  objection  is  founded  on  a  misapprehension  of  the  facts. 

(a)  If  a  sheriff  levies  the  money  upon  a  fieri  facias,  though  he  make  no  return 
to  the  writ,  an  action  of  debt,  account  or  assumpsit  will  lie  against  him.  1  Selloris 
Prac.  530 ;  Sir  William  Jones  430  ;  Roll .  M.  598,  921. 
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There  is  a  privity  of  contract ;  for  the  suit  on  which  the  money  was 
collected  was  brought  by  Bredin  as  attorney  for  the  plaintiffs  in  this 
action. 

The  third  objection  is,  that  the  court  erred  in  charging  the  jury, 
that  where  an  attorney  .receives  money  for  his  client,  and  neglects 
or  refuses  for  a  length  of  time  to  render  an  account  of  it,  and  his 
client  is  compelled  to  have  recourse  to  a  suit  to  recover  his  money, 
such  attorney  forfeits  all  right  to  claim  any  deduction  as  compensa- 
tion for  his  services.  In  this  direction  we  perceive  no  error;  for  why 
should  the  defendant  receive  compensation  when  he  has  performed 
no  service.  It  amounts  to  nothing  more  nor  less  than  the  substitu- 
tion of  one  debtor  for  another.  The  debt  is  not  nearer  collection  than 
before;  and  it  is  apparent  that  if  the  plaintiff  should  be  equally  un- 
fortunate in  the  selection  of  agents,  the  whole  amount  will  be  con- 
sumed under  pretence  of  collection.  The  retention  of  money  by  an 
attorney  is  a  flagrant  breach  of  trust,  for  which  he  renders  himself 
liable  to  attachment,  and,  in  some  cases,  to  have  his  name  stricken 
from  the  roll.  In  the  case  of  Leonard  Ellmaker's  estate,  decided  at 
the  last  term  at  Harrisburg,  and  not  yet  reported, (a)  the  court  ruled 
that  an  administrator  was  not  entitled  to  commissions  where  he  had 
been  guilty  of  fraud.  The  same  principle  was  decided  in  Brackett  v. 
Norton,  4  Conn.  Rep.  518.  It  was  there  ruled  that  if  an  attorney,  after 
having  obtained  tinal  judgment  and  execution,  prevent  the  collection 
of  the  execution  by  fraudulent  conduct,  this  will  be  a  violation  of  his 
duty  as  attorney,  and  will  deprive  him  of  all  legal  claim  for  his  ser- 
vices in  procuring  such  judgment  and  execution.  It  is  the  duty  of 
an  attorney,  in  a  reasonable  time,  to  inform  his  client  of  the  receipt 
of  money,  and  either  transmit  it  to  him  or  hold  it  subject  to  his  order. 
A  neglect  or  refusal  to  do  so,  or  to  render  an  account,  is  such  fraudu- 
lent conduct  as  deprives  him  of  all  right  to  claim  compensation  for 
his  services. 

The  fourth  and  last  point  is,  that  the  evidence  does  not  support 
the  counts  in  the  declaration.  This  is  a  point  not  without  difficulty  ; 
but  inasmuch  as  it  does  not  appear  that  it  was  brought  into  the 
view  of  the  court  of  common  pleas,  we  do  not  feel  ourselves  at  liberty 
to  reverse  the  judgment  for  that  reason. 

Judgment  affirmed. 

(a)    4  Watts  77. 
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English  against  Hannah. 

A  receipt  given  by  a  third  person,  is  not  competent  evidence  to  establish  the 
payment  of  money.  The  fact  must  be  attested  by  him  on  oath  in  the  ordinary 
way. 

ERROR  to  Beaver  county. 

Covenant  by  Alexander  Hannah  against  John  English,  and  ver- 
dict, for  plaintiff  for  225  dollars.  On  the  trial  of  the  cause,  the  plain- 
tiffs offered  in  evidence  a  receipt  of  E.  Onderdonk  as  rebutting  evi- 
dence ;  the  defendant  objected,  on  the  ground  that  the  testimony  of 
Onderdonk  was  the  primary  evidence  ;  but  the  court  overruled  the 
objection  and  permitted  the  evidence  to  be  given. 

Fetterman,  for  plaintiff  in  error. 
Clarke,  for  defendant  in  error. 

PER  CURIAM. — It  is  too  clear  for  remark  that  the  schoolmaster's 
receipt  was  evidence  of  payment  against  nobody  but  himself.  It 
was  but  his  written  declaration  of  the  fact  without  oath,  which  could 
be  attested  by  him  in  court,  or  by  deposition  in  the  ordinary  way. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Fetterman  against  Murphy. 

.  ft  A  sheriff's  sale  of  an  intestate's  land,  upon  a  judgment  fraudulently  obtained, 

l%l  V    i  to  the  attorney  who  obtained  it,  is  void  as  to  the  owners;  but  if  it  has  been 
y         £5  subsequently  conveyed  to  an  innocent  purchaser,  he  is  not  affected  by  the 
ki«         fraud,  and  will  have  a  good  title. 

A  judgment  against  a  decedent  at  the  time  of  his  death,  is  a  lien  upon  his  real 
estate  ;  and  a  revival  of  it  twelve  years  after  his  death,  and  a  sale  of  such  estate, 
will  divest  the  title  of  his  heirs. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  ejectment  by  W.  W.  Fetterman  and  Alex- 
ander Metcalf,  against  John  Murphy,  for  a  house  and  lot  in  the  city 
of  Pittsburgh. 

In  1807  William  Nixon,  under  whom  both  parties  claim,  was  the 
owner  of  the  house  and  lot  in  controversy.  In  1808  a  judgment 
was  obtained  against  him,  upon  which  an  execution  issued  in  1809, 
which  the  sheriff  returned  "money  made."  In  1814  Nixon  died, 
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leaving  several  children,  and  Flora  Nixon  and  Robert  Stewart  be- 
came his  administrators.  To  January  term  1827,  a  scire  facias  was 
issued  by  S.  Kingston,  attorney  for  plaintiff,  against  the  administra- 
tors of  Nixon,  to  revive  the  original  judgment,  which  was  returned 
"served  on  both  defendants."  To  this,  Mountain, attorney  for  defend- 
ants, appeared  and  pleaded plene  administravit,  and  confessed  judgment 
de  bonis  intestati.  Sum  liquidated  at  1 27  dollars  35  cents ;  13th  Febru- 
ary 1827.  A  fieri  facias  issued  to  April  term  1827,  which  was  levied 
upon  the  property  in  controversy  ;  a  venditioni  exponas  to  August  term 

1827,  which  was  returned,  that  the  property  was  sold  to  S.  Kingston  for 
45  dollars,  to  whom  the  sheriff  made  a  deed.     On  the  4th  of  January 

1828,  S.  Kingston  conveyed  to  John  Murphy,  the  defendant,  in  con- 
sideration of  700  dollars.     Robert  Slewart,  the  surviving  adminis- 
trator of  Nixon,  was  sworn,  and  said  that  when  the  scire  facias  was 
served  on  him,  he  went  to  Mr  Kingston  to  see  what  it  meant ;  and 
he  told  him  that  he  need  give  no  attention  to  it,  as  it  was  a  mere 
matter  of  form  ;   and  that  he  had  never  employed  Mr  Mountain  or 
any  one  else  to  appear  for  the  administrators.     David  Wilson,  the 
plaintiff  in  the  judgment,  was  also  sworn,  and  said  that  the  judg- 
ment had  been  paid,  and  that  S.  Kingston  had  never  been  employed 
by  him  to  procure  its  revival  or  collection  :  that  Mountain  had  once 
mentioned  the  subject  of  the  judgment  to  him,  but  he  gave  him  no 
authority  over  it.     The  plaintiffs  below  were  purchasers  from  the 
heirs  of  William  Nixon  in  1833,  and  contended  that  the  judgment 
was  fraudulent  and  void,  and  the  sale  upon  it  to  S.  Kingston,  who 
was  a  party  to  the  fraud,  was  void,  and  all  subsequent  conveyances 
were  void;  and  that  the  lien  of  the  judgment  was  lost  by  lapse  of 
time,  and  the  title  was  vested  in  the  heirs  of  Nixon. 

The  court  below  (Shaler,  president)  instructed  the  jury  that 
although  the  judgment,  execution  and  sale  of  the  property  to  S. 
Kingston  would  be  void  as  to  him,  yet  that  it  was  good  as  to  the 
defendant,  who  was  an  innocent  purchaser  without  notice.  And  on 
the  subject  of  the  lien  of  the  judgment,  the  court  instructed  the  jury 
thus : — 

"  We  now  come  to  Murphy's  title.  Is  he  affected  if  he  had  no 
notice  of  the  irregularity  or  alleged  fraud  in  the  proceeding?  Let 
me  first  look  to  the  lien.  Before  the  statute  of  1797,  it  was  indefi- 
nite both  against  heirs  and  purchasers.  The  case  in  1  Watts  has 
reference  only  to  debts  not  of  record,  not  to  those  of  record.  Whose 
are  lands  in  Pennsylvania  after  the  death  of  the  ancestor?  They 
belong  to  the  heirs  after  the  payment  of  debts ;  they  belong  to  the 
creditors  until  then,  just  as  much  as  though  they  had  been  devised 
subject  to  the  payment  of  debts.  All  claims  were  of  indefinite  dura- 
tion until  the  act.  They  are  now  limited  in  certain  cases.  Is  this 
one  of  the  cases  1  I  am  clear  it  is  not.  Suppose  a  devise  had  been 
made  to  pay  debts  in  England,  and  at  the  end  of  certain  years,  a 
bond  debtor  had  come  in  for  his  debt ;  would  a  chancellor  have  post- 
poned him  for  the  benefit  of  the  heir  or  devisees  1  It  is  clear  he 
iv.— 3  D 
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would  not.  How  far,  in  case  of  alienations  by  the  heirs,  the  pur- 
chaser would  be  protected,  we  are  not  called  upon  to  say.  I  here 
state  distinctly,  that  where  a  judgment  is  of  record  at  the  time  of  the 
decease  of  the  ancestor;  a  scire  facias  issued  nineteen  years  after  the 
date,  and  judgment  obtained  thereon,  and  sale  made,  divest  the 
title  of  the  heirs.  There  is  nothing,  then,  in  this  point,  taken  un- 
connected with  others,  that  affects  the  title  of  Murphy." 

Burke,  for  plaintiff  in  error,  contended,  that  by  the  law  of  Pennsyl- 
vania, as  settled  by  repeated  decisions,  the  lien  of  the  judgment  was 
gone,  and  a  sale  of  the  land  did  not  divest  the  title  of  ihe  heirs  who 
were  quoad  hoc  purchasers.  Fryhoffer  v.  Busby,  17  Serg.  fy  Rawle 
121  ;  Kerper  v.  Hoch,  1  Watts  9  ;  Penn  v.  Hamilton,  2  Watts  53; 
Downey's  Appeal,  2  Watts  297. 

Livingston  and  Biddle,  for  defendant  in  error.  The  merits  of  the 
original  judgment  are  not  inquirable  into,  and  the  court  below  were 
right  in  sustaining  the  sale,  even  upon  a  fraudulent  judgment.  Car- 
desa  v.  Humes,  5  Serg.  fy  Rawle  65 ;  Benton  v.  Burgot,  10  Serg.  fy 
Rawle  240 ;  Blythe  v.  M'Clintie,  7  Serg.  fy  Rawle  341  ;  3  Crunch 
307.  This  being  a  judgment  in  the  lifetime  of  the  decedent,  was 
such  claim  at  his  death  as  the  intestate  laws  provide  shall  be  a  lien: 
it  was  notice  to  the  heirs  of  the  existence  of  the  debt  such  as  the 
law  provides  that  a  creditor  shall  give. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  is  but  a  small  matter  in  such  a  robbery  as  this 
case  presents,  whether  the  debt  of  60  dollars  had  been  paid  once  or 
twice,  before  the  proceedings  on  the  scire  facias,  which  have  ended  in 
taking  from  the  heirs  of  Nixon  their  whole  property,  and  putting  it 
in  the  pocket  of  one  who  had  no  claim  on  them  or  their  ancestor. 

Clearly,  if  the  actors  in  this  business  were  the  owners  of  the  pro- 
perly now,  it  would  be  recovered  by  the  heirs,  without  inquiring  very 
minutely  whether  the  transaction  was  the  effect  of  the  most  gross 
negligence  or  of  a  design  to  defraud.  And  it  has  been  with  some 
difficulty  that  I  could  bring  my  mind  to  agree,  that  an  innocent  pur- 
chaser for  full  consideration  can  hold  it;  and  I  do  say,  that  I  would 
have  come  to  that  conclusion,  if  it  had  not  been  in  full  proof,  that 
the  scire  facias  in  1827  was  served  on  the  administrator  of  Nixon, 
returned  served  that  there  was  an  appearance  by  an  attorney  (now 
dead  and  who  cannot  state  why  he  appeared),  and,  as  we  see  by  the 
record,  a  regular  and  public  sale.  I  do  not  see  how  Murphy  could  be 
required  to  look  further  than  this.  A  fraud  practised  under  the  forms 
of  law,  is  at  least  no  better  than  if  it  had  assumed  another  dress.  Still, 
the  sheriff  was  guilty  of  no  trespass  in  executing  the  writ,  and  Mur- 
phy of  no  negligence  ;  for  he  was  not  bound  to  look  further  than  a 
regular  judgment  after  notice  and  appearance,  and  a  regular  sale.  In 
4  Johns.  Chan.  247,  the  chancellor  held  the  sales  to  those  concerned 
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void  in  a  similar  case,  but  intimates,  in  page  247,  that  an  innocent 
purchaser  may  be  safe;  so  also,  3  Cranch  307;  Lazarus  w.  Bryson,  3 
Sinn.  54.  But  another  point  has  been  made,  and  the  court  are  ex- 
pressly called  on  to  give  an  opinion  on  it.  It  is  contended,  that 
under  the  act  of  the  4th  of  April  1798,  the  lien  of  the  judgment  is 
not  only  lost,  if  the  judgment  is  not  revived  within  five  years;  but 
that  in  cases  where  the  defendant  in  the  judgment  has  died,  and 
the  judgment  has  not  been  revived  within  twelve  years,  the  lands 
descend  to  the  heirs,  discharged  from  the  debt ;  and  that  a  levy  and 
sale  of  such  lands  in  such  a  judgment  revived  after  twelve  years  by 
scire  facias  against  executors,  gives  no  title  to  the  purchaser,  any 
more  than  would  be  given  by  a  levy  and  sale  of  lands  the  property 
of  a  stranger,  to  which  the  debtor  never  had  any  claim. 

When  the  act  of  the  4th  of  April  1798  was  passed,  it  introduced 
a  considerable  change  in  the  effect,  or  rather  the  continuance  of  the 
effect,  of  judgments,  and  was  the  subject  of  much  animadversion;  but 
I  never  heard  that  its  provisions  were  not  plainly  expressed.  The 
object  of  those  opposed  to  it  was  at  first  to  limit  and  restrain  its  effect, 
and  to  evade  its  operation.  Thus  in  Young  v.  Taylor  a  dictum  was 
thrown  out,  which  ripened  into  decision,  that  an  execution  issued 
and  levied  superseded  the  necessity  of  a  scire  facias,  a  stay  of  exe- 
cution on  the  judgment  suspended  its  effect  for  the  time  of  stay,  &c. 
The  circuit  court  of  the  United  States  decided  in  1807  that  it  ap- 
plied only  to  purchasers,  and  not  to  subsequent  judgments.  In  Bank 
v.  Fitzsimons,  3  Binn.  342,  this  court  decided  that  it  extended  not 
only  to  purchasers,  but  to  all  subsequent  liens  ;  and  from  that  case 
to  the  present  it  has  not  been  a  matter  of  contest  in  court,  except 
where  a  purchaser  or  subsequent  lien  claimed  against  the  unrevived 
judgment.  But  it  is  now  contended,  in  direct  opposition  to  the  con- 
temporaneous and  continued  construction  for  thirty-seven  years,  that 
it  has  no  peculiar  reference  to  purchasers  or  liens,  but  applies  to 
cases  where  neither  exist;  in  other  words,  that  if  the  judgment  has 
not  been  revived,  the  lands  are  discharged,  at  least  in  the  hands  of 
executors  and  heirs.  This,  if  true,  must  go  further.  The  act  directs 
the  scire  facias  to  be  served  on  the  defendant  or  his  feoffee,  or  his 
heirs,  executors  or  administrators,  or  his  or  their  feoffees,  that  is,  on  the 
feoffee  of  the  heir  or  of  the  executors  who  have  sold ;  and  the  enact- 
ing clause  is  general,  "no  judgment  hereafter  entered  in  any  court 
of  record,  &c. ;"  it  does  not  distinguish  between  judgments  against 
executors  and  judgments  directly  against  the  debtor;  and  until  now 
I  never  supposed,  and  no  court  (unless  Penn  v.  Hamilton  is  an  ex- 
ception) ever  decided  that  there  was  a  difference.  In  that  case,  the 
counsel  for  the  plaintiff  first  contended,  that  because  the  act  of  1797 
limited  the  lien  of  debts  against  the  estate  of  deceased  persons,  there- 
fore the  act  of  1798  could  not  limit  the  lien  of  judgments  against 
estates  of  deceased  persons,  or  at  least,  that  we  must  reject  plain  and 
positive  words  to  restrain  the  act  from  extending  to  the  latter.  I  have 
not  yet  heard,  however,  any  reason  why  the  inconveniences  which 
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called  for  the  enactment  of  the  law,  are  not  as  great  in  case  of  judg- 
ments obtained  against  executors,  and  which  bind  the  estate  of  a 
decedent,  as  in  case  of  judgments  against  the  deceased  in  his  life- 
time. But  it  is  said  the  word  purchaser  is  not  in  the  enacting 
clause,  and  this  is  true  ;  but  it  would  have  been  surplusage  to  have 
put  it  there.  A  debt  against  a  man  is  one  thing,  it  gives  a  right  to 
sue  him  and  collect  the  amount  from  him  ;  but  it  is  no  lien  on  his 
real  or  personal  estate.  After  suit  is  brought,  and  judgment  is  ob- 
tained, the  creditor  has  not,  until  execution,  any  right  to  the  pro- 
perty, real  or  personal,  of  the  defendant,  but  his  claim  is  so  far 
changed,  that  the  debtor  cannot  give  a  title  to  the  real  estate  in  the 
county  in  which  judgment  is,  clear  of  this  judgment.  Whoever 
took  this  land  from  the  defendant,  after  judgment,  took  it  subject  to 
be  levied  on  and  sold  for  this  judgment.  This  liability  is  called  the 
lien  of  the  judgment  creditor — it  continued  for  twenty  years  ;  the  act 
in  question  limited  that  lien  on  all  judgments  to  five  years,  unless  re- 
vived. The  act  does  not  operate  on  the  judgment,  but  on  the  lien  ; 
that  is,  on  the  right  to  follow  the  lands  and  take  satisfaction  out  of 
them,  though  such  proceeding  may  affect  those  who  have  acquired 
an  interest  in  them  after  the  judgment.  This  right  to  follow  the 
lands  and  take  the  proceeds  of  them  from  those  who  have  acquired 
an  interest  in  them  after  the  judgment,  is  what  is  affected  by  the  act 
of  1798.  The  word  purchaser  was  not  introduced,  because  it  would 
have  limited  the  operation  and  benefit  of  the  act  to  purchasers,  and 
have  excluded  from  its  benefits  those  who,  though  not  strictly  pur- 
chasers, had  acquired  some  interest  in,  or  lien  on,  the  land  after  the 
judgment.  "  No  judgment  shall  continue  a  lien,"  &c.,  then  has  no 
relation  to  the  defendant  in  the  judgment ;  it  leaves  the  rights  of 
plaintiff,  as  to  him,  precisely  as  they  were  before  1798;  but  it  limits 
the  right  of  a  creditor  (unless  he  revives  his  judgment  according  to 
the  act  and  its  supplement)  to  five  years,  as  respects  those  who  pur- 
chase or  acquire  subsequent  liens  on  lands  bound  by  the  judgment. 

In  the  case  of  Penn  v.  Hamilton,  there  was  no  judgment  against 
the  debtor  in  his  lifetime.  The  first  judgment  was  in  a  suit 
against  his  executors.  This  may  be  said  to  distinguish  it  from  the 
present :  for  myself,  as  at  present  advised,  I  do  not  see  how  that  can 
make  any  difference. 

But  further ;  those  judgments  were  entered  on  the  8th  of  January 
1807 ;  revived  by  amicable  scire  facias  the  29th  of  December  1812  : 
and  a  scire  facias  issued,  to  continue  the  lien,  to  November  1821.  ID 
the  meantime  a  sale  of  the  lands  was  made,  and  a  second  sale  of  part. 
The  case  did  not  call  for  an  opinion  as  to  the  case  of  no  intervening 
right :  it  might  be  sufficient  to  say  this  much,  but  I  will  add  that  I  do 
not  understand  that  the  Chief  Justice  intended  to  be  understood  as 
going  that  length,  or  contemplated  what  was  said  by  him  as  going 
to  the  extent  now  contended  for.  It  is  one  thing  to  decide  to  whom 
the  money  shall  go  on  a  sale  on  execution,  and  another  to  say  that  the 
sale  on  regular,  legal  process  is  void,  though  made,  or  since  trans- 
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ferred,  to  an  innocent  purchaser:  at  present,  the  court  >only  decide 
the  case  before  them.  The  effect  of  the  act  of  the  4lh  of  April  1798 
is  not,  in  this  case,  sufficient  to  avoid  this  sale,  now  that  the  title  has 
passed  to  an  innocent  purchaser,  who  is  admitted  to  have  paid  a  full 
consideration  at  the  time  of  his  purchase. 

GIBSON,  C.  J. — It  is  proper  to  add  that  we  entertain  not  a  doubt 
of  the  doctrine  in  Penu  v.  Hamilton.  In  that  case,  to  prevent  the 
mischief  which  springs  from  liens  of  unlimited  duration,  we  infused 
into  the  act  of  1797  for  limiting  the  lien  of  a  decedent's  debts,  princi- 
ples borrowed  from  the  act  of  1798  for  limiting  the  lien  of  judgments, 
because  the  direct  provisions  of  the  latter  could  not  be  applied  to 
judgments  which  have  no  lien  to  be  limited  ;  and  such  are  judgments 
obtained  against  the  representatives  of  a  decedent,  as  appears  in 
Wooteringt?.  Stewart,  2  Yeates  483  ;  Scott  v.  Ramsay,  1  Binn.  221  ; 
Prevost  v.  Nichols,  4  Yeates  487,  and  Trevor  v.  Ellenberger,  2  Penns. 
Rep.  96.  "  This,"  it  was  said  in  Prevost  v.  Nichols,  "  appeared  to 
accord  with  the  policy  of  the  government  from  the  earliest  times ; 
and  it  made  no  difference  to  creditors  whose  lien  attached  only  at  the 
death  of  the  testator  or  intestate,  whether  the  assets  arose  from  the 
sale  of  real  or  personal  estate."  In  Trevor  v.  Ellenberger,  it  is  ex- 
plicitly said,  that  a  judgment  against  an  executor  or  administrator 
gives  no  new  or  additional  lien ;  and  if  it  be  not  said  so  pointedly  in 
the  other  cases,  it  is  sufficiently  intimated  by  saying  that  a  decedent's 
land  is  a  subsidiary  fund,  on  which  the  rights  of  his  creditors  are  fixed 
at  his  death.  It  is,  in  truth,  a  chattel  for  payment  of  his  debts  ;  and 
to  that  end,  a  judgment  against  his  representatives  may  be  used  to 
turn  it  into  cash  but  not  to  acquire  a  lien  on  it,  more  than  on  any 
other  chattel  in  respect  to  which  the  doctrine  of  lien  is  not  predica- 
ble.  If  a  special  or  separate  lien  could  be  obtained  against  his  heirs 
or  devisees,  why  not  also  against  the  other  creditors  1  The  first  is 
unnecessary,  because  the  debts  are  sufficiently  secured  without  it  by 
the  general  lien  established  in  Graff  v.  Smith,  1  Doll.  481  ;  and  the 
second  would  break  in  on  the  established  order  of  payment.  In  Penn 
v.  Hamilton,  we  did  but  treat  the  judgments  as  having  been  unat- 
tended with  lien  all  along ;  and  to  the  independent  lien  of  the  debt 
we  but  applied  the  principle  of  Kerper  v.  Hoch,  1  Watts  9,  which 
puts  volunteers,  under  the  act  of  1797,  on  a  footing  with  purchasers 
and  creditors  ;  a  principle  not  introduced  into  the  construction  of  the 
act  of  1798,  as  is  apparent  in  the  opinion  just  delivered,  the  effect  of 
which,  in  respect  of  the  doctrine  of  Penn  v.  Hamilton,  without  a 
word  of  explanation,  might  be  misapprehended. 
Judgment  affirmed. 
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Shoenberger  against  Adams. 

A  discharge  under  the  'nsolvent  laws  does  not  take  from  the  debtor  the  pro- 
tection which  is  afforded  by  the  statute  of  limitations. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  debt  by  David  Adams  against  Peter  Shoen- 
berger and  Son.  There  were  several  questions  which  arose  in  the 
court  below,  but  they  were  not  discussed  here.  The  only  point  de- 
termined was,  whether  the  defendant  below  could  set  off  a  debt 
which  was  barred  by  the  statute  of  limitation,  because  the  plaintiff 
had  been  discharged  under  the  insolvent  laws  1  The  court  (Grier, 
president)  determined  that  the  set-off  was  barred  notwithstanding 
the  discharge. 

Fetterman,  for  plaintiff  in  error. 
Craft,  contra. 

PER  CURIAM. — Though  we  by  no  means  concur  that  the  plaintiff's 
partners,  or  their  creditors  in  their  stead,  had  not  an  equity  para- 
mount to  the  equity  of  the  defendants,  as  the  defalcation  would  have 
paid  the  plaintiff's  separate  debt  with  the  partnership  effects,  yet  we 
think  the  statute  of  limitations,  also,  presented  a  decisive  objection 
to  if,  and  on  ground  more  extensive  than  that  assumed  by  the  judge. 
The  point  would  have  been  without  difficulty,  had  it  been  freed  from 
the  supposed  authority  of  Feather's  case,  in  which  it  was  intimated 
that  the  statute  runs  not  to  protect  a  debtor  after  being  discharged 
under  the  insolvent  laws.  The  point  was  collateral  to  the  decision ; 
and  the  intimation  has  since  been  abandoned  during  the  winter  terms 
at  Philadelphia.  The  debt  set  off,  therefore,  was  barred  and  pro- 
perly disallowed. 

Judgment  affirmed. 
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M'Call  against  Sybert. 

When  a  survey  has  been  made  by  an  assistant  of  a  deputy  surveyor  and  re- 
turned by  the  deputy  himself,  it  is  prima  facie  evidence  that  an  actual  survey 
waa  made  on  the  ground. 

WRIT  of  error  to  the  common  pleas  of  Armstrong  county. 

This  was  an  action  of  ejectment  by  Archibald  M'Call  against 
Henry  Sybert  and  John  Bamhart  for  four  hundred  acres  of  land. 
The  plaintiff  claimed  title  under  a  warrant  to  William  Nixon,  which 
had  been  directed  to  George  Ross,  the  deputy  surveyor,  and  which, 
it  was  alleged,  had  been  executed  by  James  Buchanan,  his  assistant. 
The  alleged  error  was  in  the  opinion  of  the  court  on  the  subject  of 
the  proof  of  actual  survey.  The  court  charged  the  jury  thus  : 

"  Mr  Ross  has  referred  to  drafts  and  notes  of  survey,  which  he 
believes  were  in  the  handwriting  of  James  Buchanan.  They  have 
not  been  produced ;  nor  has  any  testimony  been  given,  either  by  Mr 
Buchanan  or  any  other  person,  when  any  survey  was  actually  made 
in  pursuance  of  Nixon's  warrant.  It  is  undoubtedly  true  that  the 
return  of  a  survey  by  a  deputy  surveyor  is  prima  facie  evidence  of  its 
contents,  but  it  is  equally  so  that  it  may  be  impugned  by  testimony: 
and  where  a  jury  become  fully  satisfied  that  the  return  was  erro- 
neous, or  founded  in  fraud,  the  return  is  entitled  to  no  weight;  for 
in  the  case  of  Omay  «.  The  Executors  of  Dr  Smith,  which  has  been 
cited,  a  draft  of  the  lines  of  survey  actually  made  of  the  land  by  one 
having  authority  from  the  deputy  surveyor,  was  produced  at  the 
trial  and  annexed  to  the  deposition  of  the  person  so  authorized,  to 
show  the  time  of  making  it,  and  by  virtue  of  what  warrant,  being  a 
written  document,  and  the  only  safe  evidence  of  those  facts.  Here 
no  such  production,  with  the  want  of  the  book  of  entries  and  surveys 
thereon,  as  required  by  the  act  of  assembly,  form  together  a  strong 
presumption  against  the  validity  of  the  survey  under  which  the 
plaintiff' derives  title.  I  will  not  go  so  far  as  to  say  that  it  is  conclu- 
sive, but  it  is  worthy  of  your  serious  consideration.  The  return  by 
a  deputy  surveyor  of  a  survey  made  by  another,  is  also  considered 
to  amount  to  a  ratification ;  but  it  then  ought  to  appear,  by  some  kind 
of  evidence,  that  the  survey  was  really  and  bona  fide  made  by  that 
other  person,  in  pursuance  of  the  warrant  to  the  deputy  himself." 

White,  for  plaintiff  in  error. 
Buffington,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — There  is  no  error  in  any  of  the  points  assigned  for 
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error  in  this  record,  excepting  the  second,  in  which  the  position  is 
broadly  laid  down  by  the  court,  that  the  return  of  a  deputy  surveyor 
of  a  survey  made  by  another,  is  considered  to  amount  to  a  ratification ; 
but  it  then  ought  to  appear,  by  some  kind  of  evidence,  that  the  sur- 
vey was  really  and  bonafide  made  by  that  other  person  in  pursuance 
of  the  warrant.  It  cannot  be  pretended  that  it  is  incumbent  on  the 
party  to  furnish  such  evidence  where  the  survey  is  made,  as  well  as 
returned,  by  the  deputy  himself;  for  it  is  settled  (hat  in  such  case 
the  presumption  in  favour  of  an  actual  survey  having  been  made, 
exists  until  the  adverse  party  disproves  it.  Renn  v.  Pennsylvania 
Hospiial,  2  Serg.  4"  Rawle  414.  There  is  no  reason  why  a  survey 
made  by  the  assistant,  and  ratified  by  the  deputy  surveyor,  should 
have  less  force  and  effect  than  if  made  by  the  deputy  himself.  The 
authority  of  the  latter  to  employ  an  assistant  to  make  surveys  for 
him  has  never  been  questioned ;  nor,  perhaps,  could  the  public  busi- 
ness, at  times,  have  been  transacted  without  it.  Numberless  surveys 
have  been  made  by  assistant  deputy  surveyors  for  their  principals, 
and  when  adopted  and  returned  by  the  latter,  have  been  accepted 
as  valid.  It  would  be  dangerous  to  hold  that  they  were  of  less 
authority  than  if  made  by  the  deputy  surveyor  personally.  Quifacit 
per  alium  facit  per  se.  The  quality  of  the  act  done  is  the  same  in 
both  instances.  For  this  error  only,  the  judgment  is  reversed. 
Judgment  reversed,  and  a  venire  facias  de  now  awarded. 


Saam  against  Saam. 

In  trover  against  an  executor  de  son  tort  for  goods  of  decedent,  he  may, 
under  the  general  issue,  give  in  evidence  payment  of  debts  to  the  value  thereof, 
in  mitigation  of  damages. 

But  his  book  of  original  entries  is  inadmissible  as  evidence  of  such  payment, 
by  way  of  retainer ;  though  it  might  be,  to  prove  goods  sold  to,  or  work  done  for, 
the  intestate. 

ERROR  to  Westmoreland  county. 

This  was  an  action  of  trover  by  Jane  Saam,  administratrix  of 
Adam  Saam,  Jun.  deceased,  against  the  executors  of  Adam  Saam, 
Sen.  deceased,  to  recover  the  value  of  the  goods  of  the  plaintiffs 
intestate,  which  came  to  the  hands  of  the  defendant's  testator  as 
executor  de  son  tort.  The  plaintiff  having  established  her  right  to 
recover,  the  defendant  offered  in  evidence  the  books  of  his  testator, 
for  the  purpose  of  showing  that  he  had  paid  the  debts  of  Adam 
Saam,  Jun.  to  an  amount  equal  to  the  value  of  the  goods.  The 
evidence  was  objected  to  and  rejected  by  the  court,  (Young,  presi- 
dent). 
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Alexander,  for  plaintiff  in  error,  cited,  7  Serg.  fy  Rawle  196 ; 
Gord.  Law  of  Dec.  90;  Esp.  Dig.  578. 

Beaver  and  Coulter,  contra. 

PER  CURIAM. — It  is  said  (here  is  no  defence  by  an  administrator 
de  son  tort  to  the  action  of  a  rightful  representative;  that  is,  he  can- 
not plead  payment  of  debts  to  (he  value;  yet  it  seems  to  be  agreed 
that  he  may  plead  the  general  issue,  and  give  such  payments  in 
evidence  in  mitigation  of  damages  ;  and  that  if  they  amount  to  the 
value,  the  plaintiff  shall  be  nonsuited.  The  present  is  an  action  of 
trover  against  the  representatives  of  an  executor  de  son  tort,  and  the 
defence  attempted  would  doubtless  be  competent,  if  it  were  supported 
by  competent  proof.  But  were  the  books  of  the  executor  de  son  tort 
legal  evidence  of  the  existence  of  debts,  or  of  their  payment,  or  of 
payment  in  their  order?  For  all  these  must  concur  to  entitle  him 
to  an  allowance.  It  will  not  be  pretended  that  they  are  proof  of 
debts  paid  to  third  persons,  or  that  they  are,  in  respect  to  these,  any 
more  than  the  declarations  of  the  party.  Entries  in  day-books  are 
evidence  to  charge  a  party  with  the  price  of  goods  sold,  or  of  work 
done,  but  not  with  money  paid  or  lent;  and  though  the  books  here 
might  have  been  competent  to  prove  goods  sold  to  the  intestate,  or 
work  done  for  him,  if  that  had  been  alleged,  yet  they  could  not  be 
proof  of  payment  by  way  of  retainer,  because  an  executor  de  son  tort 
cannot  retain.  The  form  of  the  entries  has  not  been  put  on  our 
paper  books,  and  we  would,  were  it  necessary,  intend  it  to  be  such 
as  would  best  support  the  judgment ;  but  in  no  form  could  the  entries 
be  admissible,  and  they  were  therefore  properly  rejected. 

Judgment  affirmed. 


Hinckley  against  Smith. 

Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  defendant 
may  not  have  oyer  of  the  original  writ  so  as  to  make  it  the  subject  of  a  plea  in 
abatement. 

Nor  can  he  plead  in  abatement  on  the  appeal,  if  he  has  neglected  this  oppor- 
tunity to  do  BO  before  the  justice. 

ERROR  to  the  common  pleas  of  Erie  county. 

This  action  of  assumpsit  originated  before  a  justice  of  the  peace  in 

the  name  of  Hinckley,  Sennett  &  Co.  for  the  use  of  Lester,  Johnson 

&  Co.  against  Sherban  Smith,  and  was  brought  into  court  on  an 

appeal  by  the  defendant,  who  pleaded  in  abatement  to  the  writ  that 

iv.— 3  E 
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the  names  of  the  plaintiffs  were  not  set  out.     The  plaintiffs  demur- 
red to  the  plea.     The  court  rendered  a  judgment  for  the  defendant. 

Babbitt,  for  plaintiff  in  error,  cited,  1  Chitt.  PL  438  ;  Overseers  of 
the  Poor  v.  Burne,  12  Serg.  fy  Rawle  295 :  Dillman  v.  Schultz,  5 
Serg.  $•  Rawle  36  ;  Act  of  1810,  Purd.  Dig.  497  ;  Klinginsmith  v. 
Nole,  3  Penns.  Rep.  121 ;  Jlshmeatfs  Rep.  30. 

Riddle,  contra,  cited,  Porter  v.  Cressan,  10  Serg.  $•  Rawle  257  ; 
Wilson  v.  Wallace,  8  Serg.  fy  Rawle  53 ;  1  Saund.  PI.  291. 

The  opinion  of  the  Court,  was  delivered  by 

KENNEDY,  J. — This  cause  having  been  brought  into  the  court  below 
by  appeal  from  the  judgment  of  a  justice  of  the  peace,  before  whom 
it  was  commenced,  the  original  writ  mentioned  in  the  defendant's  plea 
of  abatement  could  form  no  part  of  the  record  in  the  court;  because 
it  was  not,  and  never  has  been  the  practice  to  bring  it  up  with  the 
appeal  from  the  justice,  A  transcript  of  the  entries,  and  statement 
made  by  him  of  the  action,  and  the  proceedings  had  in  it  on  his 
docket,  are  all  that  is  required.  The  writ,  then,  being  no  part  of  the 
record,  nor  spread  upon  it  in  any  way  by  oyer  or  otherwise,  it  is  im- 
possible to  determine  whether  what  the  defendant  has  alleged  of  it 
in  his  plea  be  true  or  not. 

Pleas  in  abatement,  however,  are  Dot  favoured,  as  they  tend  to 
delay  the  final  settlement  of  the  matter  in  controversy  according  to 
its  merits ;  and  therefore  the  court,  where  the  original  writ  is  not 
considered  part  of  the  record,  will  not  aid  a  defendant,  by  granting 
him  oyer  of  it,  to  make  it  so,  for  the  purpose  of  quashing  it  or  abat- 
ing the  action.  Now,  for  aught  we  know  or  any  thing  that  the 
court  below  could  legally  have  known,  the  writ  issued  by  the  justice 
for  commencing  the  action  may  have  contained  and  set  forth  all 
that  the  defendant  in  his  plea  has  alleged  is  wanting.  But  be  this 
as  it  may,  when  he  put  in  his  plea,  the  plaintiffs  had  filed  their  decla- 
ration, stating  in  the  fullest  manner  all  that  the  defendant  asked  for, 
excepting,  perhaps,  the  names  of  all  the  persons  for  whom  the  suit 
was  brought.  But  this  omission,  if  such  it  can  be  called,  supposing 
it  to  have  existed,  furnished  no  legal  ground  whatever  for  quashing 
the  writ ;  though  it  might  possibly,  under  some  circumstances,  be 
cause  for  staying  further  proceedings  in  the  action  until  their  names 
were  placed  on  the  record.  It,  cannot  be  pretended  that  the  defend- 
ant has  a  right  to  demand  such  a  thing,  unless  it  be  that  he  may 
know  to  whom  he  is  to  look  for  his  costs  in  case  of  his  succeeding  in 
the  action  ;  for  they  are  not  the  legal  plaintiffs,  nor  could  the  suit  be 
sustained  in  their  names  as  such,  inasmuch  as  they  were  not  parties 
to  the  contract  upon  which  it  was  founded.  The  declaration  of  the 
plaintiffs,  however,  which  contained  the  names  of  the  persons  who 
composed  the  firm  of  "Hinckley,  Sennett  &  Co."  being  filed  in  the 
action  when  the  defendant  pleaded,  if  that  had  been  all  that  he 
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wished  to  have  spread  and  placed  upon  the  record,  he  ought  to  have 
pleaded  in  bar  to  the  action,  because  the  declaration  supplied  every 
thing  that  a  new  writ  could  have  given  him.  But  if  his  great  object 
was  to  delay  the  plaintiffs  and  to  put  an  end  to  the  action  without 
having  a  trial  on  the  merits,  then  perhaps  the  more  regular  course 
would  have  been  for  him  to  have  tried  his  luck  by  endeavouring  to 
obtain  oyer  of  the  writ;  and  if  he  succeeded  in  that,  to  have  pleaded 
the  variance,  if  there  be  any  substantial  one,  between  it  and  the  de- 
claration ;  or  to  have  moved  the  court  to  set  the  latter  aside  on  that 
account.  But  1  am  not  inclined  to  believe  that  the  variance  which 
he  alleges,  had  it  been  shown  to  have  existed,  would  have  been  suf- 
ficient for  his  purpose  ;  especially  as  the  action  was  commenced  be- 
fore a  justice,  where  form  is  not  much  regarded  ;  and  if  it  were  to  be 
required,  would  tend  to  defeat,  in  part  at  least,  the  design  of  giving 
jurisdiction  in  such  cases  to  justices  of  the  peace. 

But  it  is  an  insuperable  objection  to  the  plea  that  it  was  put  in  at 
so  late  a  period  as  it  appears  to  have  been.  The  utmost  strictness  is 
required  in  respect  to  all  pleas  in  abatement ;  and  as  they  tend  to 
keep  up  and  to  continue  litigation  rather  than  to  put  an  end  to  it, 
the  defendant,  if  he  intends  to  put  in  such  plea,  must  do  it  at  the 
earliest  opportunity  that  is  afforded  him,  so  that  there  may  be  no 
unnecessary  delay,  otherwise  he  will  not  be  permitted  to  plead  in 
abatement  of  the  writ  or  suit.  Accordingly  it  is  not  allowed  after  a 
general  imparlance.  The  defendant  here  had  an  opportunity  of 
making  the  same  plea  before  the  justice  that  he  made  in  court,  but 
he  waived  it,  and  went  on  to  a  trial  of  the  cause  upon  its  merits, 
when  a  judgment  was  rendered  against  him.  From  this  he,  by  ap- 
peal, brought  the  cause  into  the  common  pleas,'and  there  for  the  first 
time  he  pleads  in  abatement  of  the  writ,  by  means  of  which  the  suit 
was  commenced  and  tried  before  the  justice.  This  is  rather  too  bad. 
The  plaintiffs  were  clearly  right  in  demurring  to  the  plea,  and  the 
court  below  as  clearly  wrong  in  deciding  for  the  defendant  on  it. 
The  judgment  is  therefore  reversed,  and  judgment  for  the  plaintiffs 
that  the  defendant  answer  over  to  them. 

Judgment  reversed. 
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Monahan  against  Colgin. 

A  statement  of  the  price  is  an  essential  part  of  an  agreement  for  the  purchase 
and  sale  of  land  ;  but  if  it  be  not  inserted  in  a  written  agreement,  parol  proof 
may  be  given  of  it,  and  of  the  plaintiff's  declarations  recognizing  the  defendant's 
title  and  possession  under  it,  in  an  action  of  ejectment  by  the  vendor  against 
the  vendee. 

ERROR  to  Indiana  county. 

Ejectment  for  a  tract  of  land  by  Philip  Monahan  against  Daniel 
Colgin.  The  plain  tiff  exhibited  a  legal  title  in  himself  for  the  land. 
The  defendant  offered  in  evidence  the  following  agreement,  signed 
by  the  parties  in  the  presence  of  witness. 

"  March  28th,  1832.  Articles  of  agreement  between  Philip  Mo- 
nahan of  the  one  part,  and  Daniel  Colgin  of  the  other  part.  This 
article  witnesseth  that  the  aforesaid  Philip  doth  agree  to  give  to 
David  Colgin  his  place  during  his  life  and  his  wife's  life,  both  to  live 
together,  and  to  work  as  long  as  life  remains,  as  witness  our  hands, 
the  day  and  year  above  written."  And  in  connection  with  this 
agreement  the  defendant  offered  parol  evidence  of  what  the  consi- 
deration was,  and  the  declarations  of  the  plaintiff  since  the  date  of 
the  agreement,  recognizing  the  defendant's  title  and  possession  under 
it.  To  all  which  evidence  the  plaintiff  objected,  and  the  court  sus- 
tained the  objection.  This  was  the  error  assigned. 

Stannard,  for  plaintiff  in  error. 
White,  for  defendant  in  error. 

PER  CURIAM. — The  agreement,  though  sufficiently  signed,  was 
not  sufficiently  put  in  writing  within  the  statute  of  frauds,  to  entitle 
the  defendant  to  specific  execution  by  force  of  it  alone.  It  sets  forth 
that  Monahan,  the  plaintiff  "doth  agree  to  give  Daniel  Colgin  his 
place  during  his  life  and  his  wife's  life,  both  to  live  together,  and 
work  as  long  as  life  remains."  The  whole  terms,  of  which  the  price 
is  a  substantive  part,  ought  to  have  been  inserted.  The  want  of  a 
statement  of  the  price  was  held  to  be  a  fatal  defect  in  Seagood  v. 
Meale,  Finch's  Ch.  561.  Blagden  v.  Bradbear,  12  Fes.  471.  And 
had  the  defendant  relied  on  the  paper  alone,  it  would  not  have  pro- 
tected him.  But  taking  the  agreement  not  to  have  been  effectively 
put  in  writing,  is  the  case  worse  for  him  than  if  reduction  to  writing 
had  not  been  attempted  1  The  actual  consideration  may  be  shown 
where  none  has  been  inserted,  even  in  the  case  of  a  deed.  Putting 
the  paper  out  of  view,  then,  except  to  show  the  existence  of  an 
agreement  of  some  sort,  the  case  presented  by  the  offer  was  one  of 
undoubted  part  performance,  which  is  a  distinct  ground  of  execution, 
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and  independent  of  compliance  with  the  exactions  of  the  statute.  It 
is  sufficient  if  the  acts  relied  on  have  been  done  in  reference  to  some 
contract,  the  terms  of  which  may  be  ascertained  aliunde.  The  offer 
was  to  prove  a  contract  to  pay  certain  sums  of  money  for  the  plain- 
tiff, and  actual  payment  of  them ;  and  a  transfer  of  possession,  fol- 
lowed by  improvements  on  the  foot  of  the  contract.  Clearly,  the 
proof  of  these  facts,  as  well  as  the  plaintiff's  declarations,  ought  to 
have  gone  to  the  jury. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Bacon  against  Arthur. 

/£ 

The  erection  of  a  dam  in  a  navigable  stream,  pursuant  to  the  act  of  the  23d 
of  March  1803,  which  causes  the  formation  of  an  obstruction  in  the  stream 
below,  subjects  him  who  erected  or  maintains  it,  to  any  damage  which  such 
obstruction  may  occasion  to  a  navigator.  This,  not  because  of  a  misconstruc- 
tion of  the  dam,  but  of  the  obstruction  which  it  occasions. 

ERROR  to  the  common  pleas  of  Warren  county. 

This  was  an  action  on  the  case  by  Horace  Bacon  and  Richard 
Hiller  against  Robert  Arthur,  Oliver  Parker  and  Alpheus  Hawley. 
The  defendants  erected  a  dam  in  the  Conewango  creek,  (a  public 
highway)  in  pursuance  of  the  act  of  the  23d  of  March  1803.  The 
consequence  of  which  was,  that  a  bar  was  formed  in  the  bed  of  the 
stream  below,  which  obstructed  the  navigation,  and  upon  which  the 
boats,  rafts,  &c.  of  the  plaintiffs  had  been  wrecked,  and  for  which 
they  claimed  damages  in  this  suit. 

The  court  below  instructed  the  jury  that  the  plaintiffs  could  not 
recover  if  the  bar  had  been  necessarily  occasioned  by  a  rightly  con- 
structed dam,  but  if  it  had  been  occasioned  by  a  misconstructed  or 
carelessly  constructed  dam,  the  plaintiffs  were  entitled  to  recover. 
This  was  the  subject  of  the  only  error  assigned.  Verdict  for  defend- 
ants. 

Struthers  and  Pearson,  for  plaintiff  in  error. 

Under  the  provisions  of  the  actof  assembly  of  the  23d  of  March  1803, 
the  owner  of  the  dam  is  answerable  for  all  the  consequences  of  any  ob- 
,structions  in  the  navigation  of  the  stream  occasioned  by  the  dam.  The 
right  to  erect  mill-dams  is  an  immunity,  granted  upon  the  express  con- 
dition "  that  such  person  or  persons,  his  or  their  heirs  and  assigns,  in 
erecting  the  said  dam  or  dams,  or  keeping  them  in  repair,  shall  not 
obstruct  or  impede  the  navigation  of  such  stream."  This  privilege  is  not 
to  be  enlarged  by  construction  for  the  benefit  of  the  owner  of  a  mill- 
dam  and  to  the  prejudice  of  third  persons  and  the  public.  But  by 
the  construction  put  upon  the  act  by  the  court  below,  the  person 
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who  erects  his  dam  skilfully  may  obstruct  the  navigation  to  any 
degree,  and  shall  not  be  answerable.  All  dams  occasion  bars  be- 
low. Unless  therefore  some  one  is  bound  to  remove  them,  the  navi- 
gation may  be  totally  destroyed.  Who  then  shall  be  at  the  expense 
of  removing  them  ?  The  public  cannot  be  called  upon  for  that  pur- 
pose. It  is  certainly  not  reasonable  to  require  it  of  the  navigator  or 
the  person  who  wishes  to  transport  his  produce  or  lumber  upon  the 
stream  :  such  requisition  would  take  away  his  privilege  upon  it  as  a 
public  highway.  No  one  then  can  be  holden  but  the  owner  of  the 
dam,  the  man  who  reaps  the  benefits  of  the  erection  which  occasions 
the  obstruction;  and  he,  we  conceive,  is  bound  to  keep  the  chan- 
nel clear  or  pay  the  damages  which  are  consequential,  whether  his 
dam  is  well  and  scientifically,  or  badly  andjnjudiciously  constructed; 
and  he  is  liable,  although  other  causes,  equally  probable,  may  be 
assigned  for  the  formation  of  the  bars,  if  his  dam  affords  a  sufficient 
reason  to  account  for  such  formation. 

Thompson  and  M'Calmont,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  on  the  case,  to  recover  damages  for 
an  injury  sustained  by  the  plaintiff  by  the  erection  of  a  mill-dam 
on  the  Conewango  river.  It  is  averred  in  the  declaration  that  the 
dam  so  obstructs  the  navigation  of  the  stream,  and  changes  the 
natural  flow  of  its  water,  that  certain  mounds  and  bars  are  thrown 
up  and  created,  by  which  the  natural  channel  is  obstructed,  &c. 
On  the  trial  a  variety  of  evidence  was  given,  which  it  is  immaterial 
particularly  to  recapitulate.  It  is  assumed  in  the  charge  that  the 
plaintiff  suffered  great  damage  by  the  rafts  striking  and  jamming 
on  the  bars,  a  short  distance  below  the  defendant's  mill-dam. 
There  was  proof  also  that  the  bars  were  caused  by  the  dam. 

The  court  among  other  things  charged  the  jury  that  they  should 
be  satisfied  with  reasonable  certainty  that  the  injury  sustained  was 
caused  by  the  wrong  construction  of  the  dam.  That  the  act  of  as- 
sembly authorising  the  erection  of  dams  on  streams  declared  to  be 
public  highways,  does  not  require  that  those  building  such  dams 
should  keep  the  stream  navigable  below,  provided  they  are  erected 
in  a  proper  and  judicious  manner.  The  cause  was  made  to  turn  on 
the  point,  whether  the  dam  was  scientifically  erected,  or  otherwise ; 
for  if  it  was,  the  jury  was  instructed  that  if  they  should  believe  that 
such  bars  are  the  necessary  and  inevitable  effect  of  such  erections, 
the  plaintiff  could  not  recover.  As  the  act  authorises  the  erection 
of  dams,  say  the  court,  and  every  dam  must  necessarily  cause  a  bar 
below,  the  defendants  are  not  liable,  unless  for  the  misconstruction 
of  their  dam.  The  above  abstract  contains  the  substance  of  the 
charge,  and  of  this  the  plaintiff  complains. 

The  act  to  which  the  court  refers,  is  the  act  of  the  23d  of  March 
1803,  entitled  "an  act  to  authorise  any  person  or  persons  owning  lands 


Sept.  1835.]  OF  PENNSYLVANIA.  439 

[Bacon  v.  Arthur.] 

adjoining  navigable  streams  of  water  declared  public  highways,  to 
erect  dams  upon  such  streams  for  mills  and  other  water  works." 

The  first  section  declares  that  all  and  every  person  owning  lands 
adjoining  any  navigable  stream  of  water  declared  by  law  a  public 
highway,  except  the  rivers  Delaware,  Lehigh  and  Schuylkill,  are 
hereby  authorised  to  erect  a  dam  or  darns,  for  a  mill  or  mills,  or 
other  water  works,  upon  any  such  stream  of  water  adjoining  their 
own  lands,  and  to  keep  the  same  in  good  repair,  and  also  to  lead  off 
thereby,  on  his  or  their  own  land,  so  much  of  the  water  of  such 
stream  as  may  be  necessary  for  his  or  their  mill  or  mills,  or  other 
water ;  provided,  that  the  said  person  or  persons,  his  or  their  heirs  and  as- 
signs, in  erecting  the  said  dam  or  dams,  or  keeping  them  in  repair,  shall 
not  obstruct  or  impede  the  navigation  of  such  stream,  or  prevent  the  fish 
from  passing  up  the  same.  The  second  section  directs  the  manner  of 
proceeding,  on  complaint  made  that  a  dam  obstructs  the  navigation 
or  impedes  the  progress  of  fish  ;  and  the  third  and  last  section  gives 
a  remedy  to  the  owner  or  owners  of  any  raft,  boat,  or  other  vessel, 
&c.  obstructed,  suffering  damage,  or  being  delayed  on  their  passage, 
&c.  on  said  streams,  or  highways,  &c.,  with  the  proviso  that  the 
damage  so  to  be  recovered  does  not  exceed  the  sum  of  fifty  dollars  ; 
but  if  damages  shall  be  alleged  to  a  greater  amount  than  fifty  dol- 
lars, the  same  may  be  sued  for  and  recovered  in  the  court  of  common 
pleas  of  the  county  where  the  said  damages  shall  have  been  sus- 
tained. 

The  plaintiff  alleges  in  his  declaration  that  he  has  sustained 
damages  to  the  amount  of  2000  dollars,  and  for  this  injury  he  has 
brought  suit,  in  accordance  with  the  clause  of  the  act  above  recited, 
in  the  court  of  common  pleas  of  Warren  county,  where  the  damages 
were  sustained. 

The  correctness  of  the  charge  depends  on  the  construction  of  the 
first  section  of  the  act,  and  particularly  the  proviso. 

It  cannot  be  denied  that  the  legislature  have  full  and  plenary  au- 
thority on  the  subject  matter  to  regulate  the  navigation,  and  pre- 
scribe the  mode  and  manner  of  using  the  bed  of  the  river  ;  and  that 
the  erection  of  a  mill-dam  on  the  streams  declared  to  be  public 
highways  without  their  license,  would  be  a  public  nuisance.  As- 
suming this  jurisdiction,  and  believing  that  such  erections  would  be 
a  public  benefit,  the  legislature  have  granted  the  privilege  to  owners 
to  erect  dams  for  mills  or  other  water  works  adjoining  their  own 
lands,  with  the  necessary  restriction,  however,  that  the  same  be  done 
in  suchamannerasnottointerferewithamuch  more  important  public 
interest, namely,  the  free  and  uninterrupted  navigation  of  the  stream, 
or  with  the  private  rights  of  other  owners.  The  rights,  which  are 
common  to  all  the  citizens  of  this  state  and  of  an  adjoining  state, 
have  been  guarded  with  the  utmost  solicitude,  and  even  in  language 
which,  it  appears  to  me,  it  would  be  difficult  to  make  more  precise 
and  clear.  Dams  are  authorized  to  be  built  only  on  the  condition 
that  they  do  not  obstruct  and  impede  the  navigation  of  the  stream, 
or  prevent  the  passage  of  fish.  It  is  the  basis  of  the  charge  that 
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had  the  dam  not  been  built,  the  bars  or  flats  which  caused  the  injury 
would  not  have  been  formed.  Granting  this  to  be  the  case,  it  comes, 
I  apprehend,  within  the  spirit  as  well  as  the  letter  of  the  prohibition 
contained  in  the  proviso.  If  indeed  the  proviso  should  be  taken  lite- 
rally (such  is  the  care  which  the  legislature  have  taken,  I  presume, 
of  the  streams  for  public  use),  the  owners  cannot  avail  themselves  of 
the  permission  at  all,  as  it  is  evident  all  dams  must  cause  some  im- 
pediment to  the  navigation  ;  but  as  the  construction  would  be  con- 
trary to  the  grant  itself,  the  proviso  must  receive  a  more  liberal 
construction,  taking  special  care  to  preserve  the  great  interests  of  the 
commonwealth.  However,  where  the  injury  arises  from  a  bar  which 
is  the  immediate  effect  of  a  dam  erected  in  the  bed  of  the  river,  I 
cannot  bring  myself  to  doubt  but  that  it  is  such  an  obstruction  of 
the  navigation  as  was  in  the  view  of  the  legislature,  and  is  embraced 
in  the  proviso  of  the  act.  It  is  true  that  injuries  may  arise  which 
would  be  so  remote  as  to  give  no  cause  of  action;  but  this  would  be 
so  whether  the  dam  was  well  or  ill  constructed  ;  as  for  example  the 
breaking  of  a  dam  by  a  flood,  which  may  cause  an  injury  to  property 
a  great  distance  below  the  site  of  the  dam,  and  in  others  which  may 
be  readily  imagined,  some  of  which  were  put  by  the  counsel  for  the 
defendant  in  error.  The  case  of  the  Lehigh  Bridge  Company  v.  the 
Lehigh  Coal  and  Navigation  Company,  4  Rawle  24,  was  cited.  It 
was  there  held  that  when  mischief  is  done  by  an  act  of  providence,  as 
a  flood  in  a  stream,  the  defendant  must  be  guilty  of  negligence  to 
fix  him  with  liability.  The  injury  complained  of  arose  from  the 
sluice  left  in  the  dam,  and  an  unusually  high  freshet,  caused  by 
heavy  rains,  which  produced  an  extraordinary  flood  of  water  through 
it,  in  consequence  of  which  the  bridge  of  the  plaintiff  was  under- 
mined and  washed  away.  The  court  were  of  opinion  on  these  facts 
that  the  defendant  was  chargeable  with  no  want  of  attention  to  the 
probable  effects  of  the  sluice;  he  was  not  answerable  for  consequences 
which  it  was  impossible  to  foresee  and  prevent.  That  it  was  for  the 
jury  to  inquire  whether  the  defendant  used  all  proper  precautions  to 
prevent  consequential  injury.  But  that  is  very  unlike  this  case  ; 
for  no  extraordinary  freshet  or  flood  is  alleged,  but  the  bars,  it  is  ad- 
mitted, were  erected  by  gradual  accretions  caused  by  the  defendant's 
dam,  of  which  he  must  have  known,  and  which  he  could  have  easily 
removed. 

It  has  been  before  shown  that  the  legislature  cannot  jusily  be 
charged  with  a  want  of  attention  to  the  interest  of  the  public.  It  is 
plain  that  no  authority  to  build  dams  of  this  description  would  have 
been  granted  if  it  could  have  been  foreseen  that  the  effects  would 
have  been  produced  which  this  case  exhibits;  or,  if  such  conse- 
quences had  been  predicted,  it  is  altogether  probable  it  would  have 
been  made  the  express  duty  of  the  owner  immediately  to  have  re- 
moved the  impediments.  The  impossibility  of  divining  all  the  con- 
sequences was,  no  doubt,  the  reason  which  induced  the  legislature 
to  couch  the  proviso  in  such  general  terms,  which  well  may  have 
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been  supposed  by  them  to  include  any  obstruction  erected,  either 
when  the  dam  was  being  erected,  or  after  its  completion.  No  per- 
son can  suppose  that  the  legislature  could  intend  to  tolerate  dams, 
where,  in  time,  without  attention,  they  would  totally  destroy  the  navi- 
gation. They  therefore  must  have  intended  that  bars,  which,  it  ap- 
pears, are  the  necessary  consequence  of  all  dams,  should  be  removed 
by  some  person.  It  would  be  unjust  to  throw  the  expense  on  those 
who  navigate  the  river,  some  of  whom  live  in  an  adjoining  state. 
Nor  can  I  perceive  any  reason  why  the  neighbours,  or  the  township, 
should  be  burthened  with  it.  The  work  must,  therefore,  be  done 
either  by  the  commonwealth  or  the  owner  of  the  dam ;  and  as  it 
would  be  an  unreasonable  construction  to  throw  it  on  the  former,  it 
must  be  borne  by  the  latter,  or  be  left  undone,  which  will  surely  not 
be  pretended.  At  the  commencement  of  such  bars  they  may  be  easily 
removed.  It  is  only  when  they  are  suffered  to  accumulate,  that 
they  become  difficult.  The  owner  must  be  aware  when  they  com- 
mence— the  public  may  or  may  not  be.  Giving  the  act  therefore  a 
reasonable  construction,  I  cannot  come  to  any  other  conclusion  than 
that  it  is  the  duty  of  the  owner  to  remove  the  obstruction  caused  by 
the  dam,  and  that  he  is  answerable  for  all  damages,  which  may  be 
occasioned  by  a  neglect  to  perform  this  duty. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Reed  against  Hamet. 

A  defendant  may  appear  before  the  prothonotary  and  confess  a  judgment 
in  person. 

APPEAL  from  the  common  pleas  of  Erie  county. 

The  question  arose  upon  the  appropriation  of  the  proceeds  of  the 
sale  of  the  real  estate  of  D.  C.  Barrett  upon  execution,  whether  a 
judgment  confessed  by  the  defendant  before  the  prothonotary  upon 
the  docket,  without  any  writing  filed,  was  a  valid  judgment,  and  a 
lien  on  I  he  defendant's  real  estate.  The  court  below  (Shippen,  pre- 
sident) decided  that  it  was. 

Riddle,  for  plaintiff  in  error. 
Galbraith,  contra. 

PER  CURIAM. — The  power  of  the  prothonotary  to  sign  judgment 

rests  on  a  statutory  grant  of  it  when  that  officer  was  ex  ojficio  a  judge 

of  the  common  pleas,  which  has  not  been  revoked.     The  question, 

then,  is,  simply  whether  a  defendant  may  appear  before  him  and 

iv.— 3  F 
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confess  judgment  in  person ;  a  question  that  will  not  bear  a  moment's 
consideration,  for  he  certainly  may  do  in  person  whatever  he  can  by 
deed  authorise  another  to  do  for  him:  and  judgments  in  vacation  by 
confession,  on  warrant  of  attorney,  have  been  recognized  as  valid 
since  the  foundation  of  the  province.  But  judgments  by  confession, 
on  the  appearance  of  the  party  in  the  office,  though  not  universal, 
have  from  time  immemorial  also  been  frequent,  and  their  validity 
has  never  been  contested.  On  principle  and  practice,  therefore,  the 
money  was  properly  awarded  to  Harriet's  judgment. 
Decree  affirmed. 


Beeson  against  Hutchison. 

In  ejectment  for  a  tract  of  land,  the  title  to  which  rests  on  a  sheriff's  sale, 
the  levy  itself  is  the  evidence  of  what  the  sheriff  actually  levied  on.  The  pur- 
chaser of  the  latter  is  not  competent  to  prove  it,  in  contradiction  to  the  words 
of  the  levy. 

When  a  tract  of  land  has  been  conveyed  by  a  certain  description,  it  is  not 
competent,  in  an  ejectment  for  part  of  the  same  land,  to  prove  by  the  vendor 
that  that  part  was  not  conveyed,  and  that  such  was  the  understanding  of  the 
parties. 

A  survey  may  be  made  of  four  hundred  acres  and  ten  per  cent,  upon  a  war- 
rant for  less  than  four  hundred,  where  there  is  an  improvement  called  for,  and 
an  established  settlement,  with  boundaries  fixed  by  adjoining  surveys. 

ERROR  to  Fayette  county. 

Ejectment  by  John  Beeson  against  Isaac  Hutchison. 
The  case  and  points  are  fully  stated  by  his  honour,  who  delivered 
the  opinion  of  the  Court. 

HUSTON,  J. — The  plaintiff  here,  who  was  plaintiff  below,  claimed 
seventy-five  acres  by  a  warrant  for  that  quantity,  dated  the  5th  of 
October  1831,  on  which  he  had  a  survey  and  return. 

The  defendant  produced  a  warrant  to  Jeremiah  Cook  for  one  hun- 
dred and  fifty  acres,  dated  the  16th  of  February  1786.  This  warrant 
called  for  an  improvement  made  in  1776,  and  defendant  proved  that 
the  land  had  been  a  settled  farm  from  about  that  time.  He  also 
produced  the  draft  of  a  survey  from  the  office  of  the  present  deputy 
surveyor:  it  was  without  date,  but  admitted  to  be  the  work  of  a  man 
who  was  an  assistant  of  the  deputy  surveyor,  and  to  have  been  made 
before  1790.  This  paper  is  indorsed  in  the  same  handwriting,  "fin- 
ished for  returning."  The  survey  contained  two  hundred  and  fifty- 
five  acres. 

Defendant  also  produced  a  deed  from  Jeremiah  Cook  to  Moses 
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Hall,  dated  the  16th  of  May  1794.  This  deed  recited  the  warrant 
and  the  description,  adjoining  G.  T.,  J.  G.,  J.  H.  and  others,  &c., 
and  in  consideration  of  400  pounds  sells  the  before  mentioned  war- 
rant and  tract  of  land,  surveyed  or  to  be  surveyed  in  consequence 
thereof,  &c.  Deed  from  M.  Hall's  executors,  dated  the  10th  of  July 
1801,  to  James  Jones;  consideration  380  pounds.  The  description 
is  in  the  same  words  as  the  last  deed,  and  then  added,  after  the 
words  "surveyed  or  to  be  surveyed,"  these  words:  "  together  with, 
seventy-five  acres  of  land  adjoining  thereto,  held  by  the  said  Jere- 
miah Cook,  and  conveyed  or  intended  to  have  been  conveyed  to  the 
said  Moses  Hall,  though  not  included  in  the  said  warrant."  He  then 
produced  another  deed  and  mortgage,  and  sale  and  sheriff's  deed,  in 
which  the  land  held  by  the  warrant  is  described  as  above,  and  the 
seventy-five  acres  are  sold  as  a  separate  tract,  with  no  other  descrip- 
tion than  "adjoining  the  above."  The  purchaser  sold  the  improve- 
ment and  warrant  tract  to  the  defendant:  description  as  given  first 
above. 

It  was  understood  and  agreed,  on  all  sides,  that  the  seventy-five 
acres  now  in  dispute  were  included  in  the  survey  of  the  defendant, 
made  above  forty  years  ago.  The  whole  case  is  grounded  on  this. 
All  the  points  on  which  the  court  are  requested  to  give  opinions  admit 
this.  Even  the  idle  contest  of  whether  a  survey  was  ever  made,  did 
not  go  so  far  as  to  deny  that  if  one  was  made  it  included  the  land  in 
question. 

The  plaintiffs  offered  to  prove  by  John  Huston  (who  had  been  the 
owner  before  the  defendant,  and  had  been  the  real  purchaser  of  the 
two  parcels  sold  on  the  mortgage  by  the  sheriff),  that  the  land  now 
in  dispute  is  the  same  piece  of  land  levied  on  by  the  sheriff  of  Fayette 
county,  and  sold  to  him  as  containing  seventy-five  acres:  and  that 
when  Hutchison  purchased  from  him,  Huston,  the  seventy-five  acres 
was  not  included  in  the  sale;  was  not  bought  by  Hutchison;  and  so 
distinctly  understood  between  Huston  and  Hutchison :  that  when 
Hutchison  presented  a  deed  to  Huston  to  be  executed,  it  specifically 
embraced  seventy-five  acres  adjoining  that  held  by  warrant  and  im- 
provement; that  Huston  refused  to  sign  it,  and  then  the  deed  given 
in  evidence  was  made.  This  was  objected  to  and  rejected. 

The  first  branch.  What  the  sheriff  levied  on  is  clearly  not  evi- 
dence; the  levy  itself  is  the  evidence:  to  be  sure  there  may  be  cases 
where  parol  evidence  of  what  the  defendant  in  an  execution  occu- 
pied as  a  farm,  or  of  who  adjoined  his  farm,  &c. ;  but  to  give  parol 
evidence  by  a  third  person,  and  that  person  the  purchaser  of  what 
the  sheriff  actually  levied  on,  independent  of  and  contradictory  to 
the  words  of  the  levy,  would  make  a  record  something  else  than 
evidence  of  title.  The  latter  part  was  also  rightly  rejected.  We 
have  admitted  evidence  to  prove  that  a  vendor,  in  snowing  the  land 
to  the  vendee,  pointed  to  a  particular  place  as  his  line,  and  particular 
land  as  included,  and  that  the  line  was  in  a  different  place,  and  that 
the  land  was  not  included.  That  was  fraud.  King  v.  Pile,  8 
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Serg.  <$•  Rawle  166 ;  and  a  late  case  at  Sunbury  in  July  last.(a)  But 
here  John  Huston  by  his  deed  referred  to  the  former  deeds  ;  and  his 
own  deed  described  the  land  sold,  "  all  that  certain  messuage  or  tene- 
ment and  tract  of  land,  containing  one  hundred  and  fifty  acres,  be 
the  same  more  or  less,  adjoining  George  Troutman,  Jeremiah  Gourd, 
John  Hopwood  and  others,  on  which  there  is  an  improvement,  known 
formerly  by  the  name  of  Hall's  or  Cook's  old  mill  place ;"  and  all  the 
deeds  prior  to  the  sheriff's  had  recited  the  warrant  and  improvement, 
and  sold  all  land  surveyed  or  to  be  surveyed  on  it ;  and  all  the  deeds, 
the  mortgage,  and  the  sheriffs  deed  to  Huston  described  the  old 
tract  and  improvement,  and  also  seventy-five  acres  adjacent  thereto ; 
and  the  offer  was  to  prove  that  "  adjacent  to  the  old  tract"  meant 
"  part  of  the  old  tract,"  which  would  be  going  a  little  beyond  the 
line  of  safety  to  titles.  Let  it  be  remembered  that  the  plaintiff  had 
cut  seventy-five  acres  out  of  the  old  survey,  without  consulting 
Hutchison  where  he  should  take  it ;  and  this,  as  was  contended 
through  the  whole  trial,  because  two  hundred  and  fifty-five  acres 
had  been  surveyed  on  a  warrant  calling  for  an  improvement  and 
one  hundred  and  fifty  acres ;  and  the  offer  was  in  truth  an  attempt 
to  prove,  not  the  fact,  but  the  law — and  bad  law  too. 

The  next  offer  was  in  subsiance  the  same :  to  prove  that  Hutchi- 
son had  said  he  did  not  buy  the  seventy-five  acres  adjoining  the  old 
tract.  It  was  totally  irrelevant  in  a  cause  in  which  the  matter  in 
dispute  was,  what,  under  the  circumstances,  the  survey  and  deeds, 
was  included  in  the  conveyance  to  the  defendant. 

Seven  points  were  presented  to  the  court,  on  which  they  were  de- 
sired to  give  an  opinion,  and  to  file  that  opinion. 

They  however  present  only  the  questions,  whether  a  man  having 
a  right  by  actual  settlement  to  three  hundred  acres  of  land,  but  who 
takes  a  warrant  for  one  hundred  and  fifty  acres,  is  not  limited  to  one 
hundred  and  fifty;  or  whether,  if  he  interferes  with  no  other  office 
title  or  improvement,  he  may  include  two  hundred  and  fifty -five 
acres  in  his  survey,  and  hold  so  much  ;  and  whether,  in  the  case  of 
an  actual,  continued  possession  on  the  tract,  the  fact  that  his  survey 
has  not  been  returned  at  all,  affects  his  title,  or  affects  it  so  far  that 
any  stranger  may  take  away  a  part  of  it. 

Neither  of  these  questions  are  new  in  this  court.  Every  man, 
whether  settled  on  land  or  not,  could,  before  the  revolution,  apply 
and  obtain  a  right  for  three  hundred  acres,  and  since  1784  for  four 
hundred.  If  he  took  a  warrant  for  a  less  quantity,  and  made  a  sur- 
vey containing  a  less  quantity,  and  any  other  person  applied  for  a 
warrant,  or  made  a  settlement  up  to  the  lines  so  run,  such  other 
person  would  hold;  for  the  making  a  survey  and  designating  thus 
his  claim,  left  all  out  of  his  survey  open  to  any  other :  this  was  the 
general  rule  where  there  was  no  fraud ;  fraud  or  mistake,  particu- 
larly if  soon  discovered,  and  early  application  be  made  for  redress, 

(a)    Bowman  ».  Bittenbender,  ante,  page  290. 
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would  be  exceptions  to  the  rule.  If  the  survey  had  been  returned, 
an  order  of  the  board  of  property  or  of  the  surveyor-general  would 
be  necessary.  Nichols  v.  Holliday,  3  Yeates  401 ;  Biddle  v.  Dougal, 
2  Binn.  37  ;  Evans  v.  Nargong,  2  Binn.  55. 

But  where  a  man,  having  a  bona  fide  continued  settlement,  for 
some  cause,  took  a  warrant  for  less  than  four  hundred  acres,  and 
surveyed  less  than  four  hundred  and  forty-five,  though  more  than 
ten  per  cent  over  the  quantity  specified  in  his  warrant,  and  did  not 
by  such  survey  interfere  with  the  existing  right  of  any  person,  such 
survey  has  never  been  held  void  or  even  illegal.  More  than  ten  per 
cent  surveyed  on  a  warrant  (which  interfered  with  no  right  at 
the  time),  and  returned,  has  been  held  good  when  not  coupled  with 
an  improvement  right.  Steinmets  v.  Young,  2  Binn.  520. 

Where  the  warrant  is  founded  on  a  prior  settlement,  see  Davis  v. 
Keefer,  4  Binn.  160,  and  particularly  the  opinion  of  Smith,  justice, 
frqm  which  the  appeal  was  taken.  See  also  Blair  v.  M'Kee,  6  Serg. 
<$•  Rawle  202.  The  reader  will  find  most  of  our  cases  on  more  than 
ten  per  cent,  cited  or  referred  to  by  counsel  or  the  court,  in  this  case. 
The  conclusion  to  which  the  court  came  as  to  this  point  is,  "  where 
there  is  an  improvement  called  for  in  a  warrant,  and  an  established 
settlement,  with  boundaries  fixed  by  adjoining  surveys  or  consentible 
lines,  although  the  warrant  might  be  for  a  less  quantity  than  four 
hundred  acres,  a  survey  might  be  legally  made  of  four  hundred  acres 
and  ten  per  cent,  the  act  of  taking  out  the  warrant  for  a  less  quan- 
tity not  being  conclusively  a  relinquishment  of  any  part  of  his  claim." 
And  clearly,  if  such  warrant  is  surveyed  to  contain  a  quantity  less 
than  four  hundred,  he  can  hold  that  quantity  within  such  survey, 
unless  abandoned  by  some  subsequent  act. 

Is  the  omission  to  procure  a  return  of  survey,  such  an  act?  The 
case  of  Chambers  v.  Mifflin,  1  Penns.  Rep.  74 — 79,  and  expressions 
applicable  to  the  case  of  a  person  never  in  possession,  were  read  as 
bearing  on  this  case,  though  in  page  80  the  judge  expressly  excepts 
such  cases  as  this.  "  I  am  aware  also  that  the  owners  of  many 
tracts  have  taken  possession  and  occupied  them,  and  sold  them  to 
others  who  occupied  them  or  transmitted  them  to  their  children,  and 
no  returns  of  survey  in  the  office.  In  such  cases  the  officers  issue 
orders  and  have  returns  made  yet,  and  rightly ;  for  no  injury  is  done 
to  any  one."  That  was  foreseeing  such  cases  as  this.  It  is  idle  to 
talk  of  abandoning  a  plantation,  or  of  a  want  of  notice  of  a  claim, 
while  the  owner  is  living  on  a  farm  and  cultivating  it. 

Many,  very  many  tracts  are  held  by  improvement  more  than  half, 
and  more  than  a  whole  century,  without  either  warrant  or  survey. 
No  law  authorised  a  survey  on  an  improvement  on  this  side  of  the 
Alleghany ;  and  the  legislature,  from  1781  to  this  time,  continued,  at 
intervals,  to  pass  acts  extending  the  time  for  patenting  lands  and 
taking  out  warrants  on  improvements.  These  improvements  have 
boundaries  long  since  well  established  by  adjoining  surveys  or  other 
designations ;  and  a  person  can  no  more  take  away  part  of  them  by 
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a  warrant  at  the  present  time,  than  he  can  take  part  of  a  patented 
tract.  I  am  aware  of  troublesome  questions  arising  on  such  right: 
a  man  has  often  sold  part  of  such  a  tract;  or  died,  and  his  land  has 
been  divided  among  his  children,  some  of  whom  have  never  built,  or 
resided  on  their  portions.  I  cannot,  for  a  moment,  suppose  that  if  the 
deceased  had  a  valid  right  to  the  whole,  the  parts  are  all  lost  (except 
the  one  on  which  the  house  stands)  in  consequence  of  a  division 
amongst  the  children,  according  to  law. 
Judgment  affirmed. 


Johnston  against  Thompson. 

A  mere  indulgence  to  a  principal,  until  he  becomes  insolvent  and  unable  to 
pay  the  debt,  wUl  not  release  a  security  in  the  note  which  was  the  evidence  of 
the  debt,  without  omission  by  the  plaintiff  to  proceed  after  notice. 

ERROR  to  the  common  pleas  of  Armstrong  county. 

This  was  an  action  of  debt  on  a  note  by  Moses  Thompson  against 
Andrew  Hickencooper,  John  Cox,  William  Cox  and  John  Johnston, 
and  the  writ  was  served  upon  Johnston  alone.  The  defence  by 
Johnston  was,  that  he  was  a  surety,  and  that  such  indulgence  had  been 
extended  to  Hickencooper  the  principal  as  released  him  from  lia- 
bility. The  evidence  to  support  this  defence  was  the  following 
deposition  of  Andrew  Hickencooper,  who  had  been  made  a  compe- 
tent witness  by  a  release. 

Andrew  Hickencooper  deposed  as  follows:  "in  the  spring  of  1824, 
John  Cox,  William  Cox  and  myself  were  partners  in  the  salt  trade, 
on  the  Kiskiminitas  river.  We  purchased  of  Moses  Thompson,  of 
Indiana  county,  two  hundred  bushels  of  wheat,  and  one  hundred 
bushels  of  rye,  for  which  we  were  to  have  a  credit  of  nine  months. 
Mr  Thompson  wanted  security  :  we  spoke  of  John  Johnston,  of 
Armstrong  county ;  and  he  agreed  to  take  him.  We  executed  two 
notes  for  between  90  and  100  dollars  each,  with  the  name  of 
John  Johnston  with  ours,  and  delivered  them  to  Mr  Thomson.  I 
think  the  notes  were  dated  in  the  month  of  June  1824,  payable  in 
nine  months  thereafter.  When  the  notes  became  due  we  had  some 
overtures  with  Mr  Thompson  to  make  payment  at  certain  times, 
and  at  least  one  time  of  payment  was  to  be  made  at  the  next  boating 
flood.  Probably  two  years  after  the  notes  were  due,  I  met  Moses 
Thompson  at  the  store  of  the  Salt  Works  Company,  in  Alleghany 
township,  Armstrong  county.  We  spoke  of  the  notes.  Mr  Thomp- 
son and  myself  made  an  agreement,  or  had  an  understanding,  that 
I  should  pay  off  the  interest  on  the  notes,  either  up  to  that  date,  or 
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up  to  even  years  (which  of  the  two  I  do  not  recollect),  and  pay  off 
one  note  some  time  during  that  summer,  and  for  the  other  note  he 
would  wait  one  year  longer.  I  paid  the  interest  on  the  day  as  re- 
quested by  Mr  Thompson,  by  drawing  my  order  on  the  Salt  Works 
Company,  which  they  paid.  This  understanding  and  payment  of 
interest  took  place  some  time  in  the  spring  or  first  part  of  the  sum- 
mer of  1827.  In  the  latter  part  of  the  same  year,  probably  in  No- 
vember or  December,  John  Fuller,  millwright,  called  at  my  house  and 
presented  one  of  the  notes,  and  demanded  payment.  At  that  time 
I  had  several  hundred  dollars  in  my  house,  and  could  have  paid  both 
notes  if  they  had  been  presented  ;  but.  considered  that,  owing  to  the 
understanding  with  Thompson  at  the  Salt  Works  Company's  store, 
the  payment  of  the  other  note  would  not  be  asked  before  the  sum- 
mer of  1828.  I  paid  the  note  in  cash  which  Fuller  presented.  I  had 
at  different  times  since  cash  on  hand  sufficient  to  pay  the  other  note 
if  it  had  been  pressed  for  payment." 

The  court  below  (Young,  president)  instructed  the  jury  that  the 
evidence  established  a  mere  indulgence,  which  would  not  release 
the  defendant. 

Blair,  for  plaintiff  in  error,  cited,  1  Law  Lib.  68;  2  Penns.  Rep. 
203  ;  15  Serg.  $  Rawk  69. 

White,  contra. 

PER  CURIAM. — Giving  the  evidence  its  greatest  effect,  it  showed 
but  a  willingness  to  indulge,  which,  even  had  it  been  an  explicit 
promise,  would  not  have  restrained  the  plaintiff,  for  defect  of  consi- 
deration. In  that  sense  he  had  given  time,  but  in  that  sense  he  had 
not  disabled  himself.  Had  he  even  been  diverted  from  immediate 
pursuit  by  payment  of  interest  and  a  promise  of  punctuality  in  future, 
it  would  not  have  affected  him  ;  nor  would  a  promise,  on  such  consi- 
deration, to  wait  for  a  specified  period,  have  been  a  suspension  of  his 
right  of  action.  The  fact  that  the  witness,  who  was  a  principal  ob- 
ligor, had  means  to  pay,  and  would  have  paid  had  he  been  pressed, 
is  a  different  consideration,  that  could  affect  the  plaintiff  only  by  an 
omission  to  pursue  after  notice  to  proceed.  The  direction  to  find  for 
the  plaintiff  was  therefore  altogether  proper. 

Judgment  affirmed. 


Oh 
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Leech  against  Hill. 

Where  a  note  is  drawn  and  indorsed  out  of  the  usual  form,  it  is  to  be  con- 
strued according  to  the  understanding  of  the  parties. 

Where  an  indorsement  of  a  note,  not  negotiable,  by  one  not  party  to  it,  is 
intended  by  all  concerned  as  a  guarantee,  the  holder  may  write,  over  the  blank 
indorsement,  an  engagement  to  that  effect. 

If  the  maker  of  such  a  note  is  known  by  the  indorser,  before  its  maturity^to 
be  insolvent,  notice  of  non  payment  is  unnecessary. 

ERROR  to  the  district  court  of  Alleghany  county. 

Arundel  Hill  against  John  Leech.  This  was  an  action  of  assump- 
sit  in  which  the  following  facts  appeared  : 

Alexander  W.  Sample,  who  was  engaged  in  mercantile  business, 
being  in  need  of  money,  had  made  application  to  the  plaintiff  for  a 
loan.  The  plaintiff  agreed  to  let  him  have  it,  provided  he  could  get 
sufficient  security.  He  mentioned  the  name  of  Leech  and  his 
mother,  as  persons  that  would  probably  be  his  security,  whom  the 
plaintiff  agreed  to  accept.  Sample  then  made  application  to  the 
defendant,  stating  that  he  could  get  1100  dollars  from  the  plaintiff, 
provided  the  defendant  would  be  his  security.  The  defendant  stated 
that  he  would  willingly  be  his  security  for  that  amount ;  took  a 
blank  note  in  the  common  form,  filled  it  up,  handed  it  to  Sample  to 
sign,  and  he  himself  indorsed  it  in  blank.  The  note  was  afterwards 
taken  to  Canonsburgh,  where  Sample's  mother  resided,  and  it  was 
indorsed  by  her  also ;  after  which,  money  was  obtained  to  the  amount 
of  it  from  the  plaintiff,  who  was  informed  of  all  the  circumstances. 
Six  months  before  this  note  became  due,  Sample,  the  maker, 
became  insolvent,  and  assigned  all  his  property  to  the  defendant  and 
another,  for  the  benefit  of  his  creditors.  Shortly  after  the  assign- 
ment, the  defendant  requested  the  plaintiff  (who  was  made  one  of  the 
preferred  creditors  on  condition  of  his  releasing),  to  release  his  debt; 
promising  that  he  would  be  good  for  the  balance,  or  whatever  should 
not  be  paid  by  the  assignees  of  Sample.  The  plaintiff,  though  at 
first  unwilling,  not  knowing  what  the  consequences  of  a  release 
would  be,  assented  to  sign  the  release;  but  owing  to  the  paper 
not  arriving  in  time,  he  went  away  without  doing  it.  No  formal 
demand  for  the  amount  of  the  note  was  made  on  Sample  the  maker, 
but,  on  request  of  payment  being  made  of  the  defendant,  he  acknow- 
ledged his  liability  to  pay,  requested  time,  and  offered  security ;  but 
afterwards,  on  consulting  counsel,  and  supposing  himself  not  liable 
as  indorser,  because  regular  demand  was  not  made  of  the  maker,  he 
refused  to  pay  it,  altogether;  and  the  question  now  is,  whether,  under 
these  circumstances,  he  is  bound  to  pay  the  amount. 

The  note  is  in  the  usual  form,  viz.  :  Twelve  months  after  date  I 
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promise  to  pay  Arundel  Hill  or  order  1166  dollars,  without  defalca- 
tion, for  value  received.  It  was  dated  October  1st,  1832,  and  signed 
A.  W.  Sample.  Over  the  blank  indorsement  of  the  defendant,  the 
plaintiff's  counsel  have  written  the  following  words  :  "  I  am  surety 
to  Arundel  Hill  for  the  payment  of  this  note." 

The  court  (Grier  president)  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover. 

M'Candless  and  Fetterman,  for  plaintiff  in  error,  contended,  that 
the  liability  of  the  defendant  was  that  of  an  indorser,  and  he  was 
entitled  to  all  the  advantages  of  an  indorser,  such  as  a  previous  de- 
mand of  the  drawer  and  notice  of  non  payment ;  and  cited,  10  Wend, 
Rep.  516  ;  3  Kent  89  ;  Folwell  v.  Beaver,  13  Serg.  $  Rawle  311  ; 
Wilkinson  v.  Nicklin,  2  Ball  396  ;  Bailey  on  Bills  200.  The  pro- 
mise of  the  defendant  to  pay  can  have  no  legal  operation  to  bind 
him  if  he  were  not  previously  liable  :  such  promise  was  in  ignorance 
of  his  rights.  Warder  v.  Tucker,  7  Mass.  Rep.  449  ;  May  v.  Coffin, 
4  Mass.  Rep.  341 ;  Trimble  v.  Thorne,  16  Johns.  154. 

Forward,  for  defendant  in  error,  contended,  that  the  transaction 
was  not  a  mercantile  one,  and  must  be  governed  by  rules  applicable 
to  the  special  circumstances  of  the  case  which  may  be  made  to  ap- 
pear by  parol  evidence ;  and  cited,  Herrick  t>.  Carman,  12  Johns.  159  ; 
Nelson  v.  Dubois,  13  Johns.  175 ;  Josselyn  v.  Ames,  3  Mass.  Rep.  274 ; 
Duncan  v.  M'Cullough,  4  Serg.  fy  Rawle  480 ;  Hunt  v.  Adams,  5 
Mass.  Rep.  358;  Whiter.  Howland,  9  Mass.  Rep.  314  ;  Doug.  514 ; 
1  H.  Black.  313;  5  Crunch  151  ;  Campbell  v.  Butler,  14  Johns.  349 ; 
Tillman  v.  Wheeler,  17  Johns.  326 ;  8  Pick.  122  ;  Folwell  v.  Beaver, 
13  Serg.  #  Rawle  315;  Bailey  on  Bills  170;  Bond  v.  Farnham,  5 
Mass.  Rep.  170. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — When  bills  of  exchange  and  promissory  notes  are 
drawn  according  to  the  established  usage  amongst  merchants,  they 
have  certain  properties  by  law  annexed  to  them,  which  are  well  de- 
fined, and  are  presumed  to  be  known  to  all  that  become  parties  to 
these  instruments.  If  a  note  be  indorsed  by  the  payee,  to  whose 
order  it  is  drawn,  such  indorsement  is  an  undertaking  by  him  to  pay 
the  amount  at  the  time  appointed,  if  the  maker  do  not,  provided  the 
holder  takes  care  to  make  a  demand  on  the  maker,  and  to  give  due 
notice  to  the  indorser  on  default  of  payment.  But  where  a  note  is 
drawn  and  indorsed  out  of  the  usual  form,  it  is  an  anomalous  instru- 
ment: and  I  know  no  other  rule  by  which  it  is  to  be  construed  than 
according  to  the  contract  and  understanding  of  the  parties  exhibited 
in  the  evidence.  What  would  be  the  effect  of  a  blank  indorsement 
of  a  note  drawn  to  the  order  of  another  person,  unaccompanied  by 
evidence,  it  is  unnecessary  to  examine.  In  the  case  before  us,  the 
evidence  is  clear,  that  the  indorsement  was  intended  by  all  concerned 
iv.— 3  Q 
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to  be  a  security  to  Hill,  for  a  loan  of  money  to  Sample,  and  that  the 
note  was  drawn  in  its  present  shape  by  Sample,  who  acted  as  the 
agent  of  all  parties.  It  being  impossible,  on  account  of  the  infor- 
mality of  the  instrument,  to  treat  it  as  a  negotiable  note,  it  can  be 
considered  in  no  other  light  than  as  an  agreement  of  the  defendant  to 
become  the  surety  or  guarantor  of  the  note,  and  as  authorizing  the 
plaintiff  to  write  over  his  signature  an  engagement  to  that  effect. 
In  so  doing  he  expressed  no  more  than  was  tacitly  implied  by  the 
contract  and  understanding  of  the  parties.  The  cases  cited  by  the 
plaintiff's  counsel  show  that  it  has  been  so  viewed  by  the  courts  of 
Massachusetts  and  New  York,  and  it  seems  impossible  to  give  any 
other  construction  to  the  transaction. 

If  the  defendant  stood  in  the  light  of  a  guarantor,  then,  according 
to  the  opinion  of  this  court  in  Gibbs  v.  Cannon,  9  Serg.  fy  Rawle 
198,  the  plaintiff  was  not  subject  to  all  the  duties  of  a  holder  of  a 
note  towards  an  indorser;  but  if  the  maker  was  known  by  the  de- 
fendant before  and  at  the  time  when  the  note  was  payable  to  be 
insolvent,  notice  of  non  payment  was  not  requisite.  Whether  the 
guarantee  was  contained  in  the  same  or  a  different  instrument,  can 
make  no  difference  in  its  legal  effect.  We  are  therefore  of  opinion 
that  there  was  no  error  in  the  charge  of  the  court  below. 

Judgment  affirmed. 


Atkinson  against  Crossland. 

The  right  to  recover  the  costs  on  a  writ  of  certiorari,  depends  on  the  rela- 
tive amount  recovered  or  abated  by  the  subsequent  judgment :  therefore,  upon 
the  reversal  on  certiorari  of  an  execution,  on  the  ground  that  no  judgment  had 
been  entered  by  the  justice  on  an  award  of  referees,  and  the  judgment  is  subse- 
quently entered  and  the  money  recovered,  the  costs  of  the  certiorari  cannot  be 
recovered  by  the  defendant  in  error  from  the  plaintiff  in  error. 

ERROR  to  Fayette  county. 

Richard  Crossland,  the  defendant  in  error,  sued  Thomas  Atkinson, 
the  plaintiff  in  error,  in  debt,  before  a  justice  of  the  peace.  The 
cause  was  referred.  The  referees  awarded  for  the.  plain  tiff  a  certain 
sum.  Execution  was  issued  by  the  justice  for  the  sum  awarded  and 
costs,  without  any  judgment  having  been  formally  entered  on  the 
award.  Thereupon  Atkinson  sued  out  a  certiorari  to  bring  the  pro- 
ceedings into  the  court  of  common  pleas,  which  reached  the  execu- 
tion ;  and  upon  a  hearing  in  court,  the  execution  was  set  aside. 
The  record  having  been  remitted  to  the  justice,  notice  was  issued 
and  served  in  due  time  and  manner  upon  Atkinson,  to  appear  before 
the  justice  on  a  day  certain,  and  show  cause  why  judgment  should 
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not  be  enterred  on  the  award  of  the  referees.  On  the  day  fixed, 
the  defendant  not  appearing,  judgment  was  entered  against  him  on 
the  award  for  the  amount  thereof  and  costs.  Execution  was  then 
issued  on  the  judgment,  then  an  alias  execution,  which  was  returned 
"  levied  on  one  watch."  This  execution  was  issued  on  the  1st  of 
January  1833,  returnable  the  21st.  On  the  22d  of  March  follow- 
ing, the  defendant  paid  the  judgment,  interest  and  costs  in  full. 

This  suit  was  brought  before  a  justice  of  the  peace  to  recover  the 
amount  of  the  costs  incurred  in  court,  on  the  cerliorari,  with  4 
dollars  as  an  attorney's  fee  ;  on  which  the  justice  gave  judgment  for 
Crossland  against  Atkinson  for  1 1  dollars  60  cents  debt,  and  1  dollar 
17  cents  costs:  from  which  judgment  the  defendant  appealed.  The 
court  below  was  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
and  rendered  judgment  accordingly. 

Todd,  for  plaintiff  in  error,  cited,  13  Serg.  fy  Rawle  198 ;  1  Penns* 
Rep.  461. 

Veech,  for  defendant  in  error. 

PER  CURIAM. — The  right  to  the  costs  of  a  proceeding  reversed  by 
certiorari,  depends  on  the  relative  amount  recovered  or  abated  by  the 
subsequent  judgment ;  and  they  are  given  as  a  penalty  for  vexing 
the  opposite  party  with  an  exception  to  form,  while  the  merits  are 
with  him.  The  provision  of  the  statute,  therefore,  is  applicable,  both 
in  its  letter  and  intent,  but  to  cases  where  there  is  a  judgment  which 
may  be  compared  with  a  preceding  one  for  the  same  cause  of  action, 
as  a  final  test  of  the  merits  ;  and  it  is  consequently  not  applicable  to 
the  reversal  of  an  execution.  Here  there  was  no  judgment  when 
the  execution  was  reversed — it  was,  in  fact,  reversed  for  that  reason 
— and  there  is  nothing  to  compare  with  the  judgment  rendered  sub- 
sequently. The  case  is  certainly  not  within  the  letter  of  the  statute, 
which,  being  a  penal  one,  is  not  to  be  extended  by  inference  or  im- 
plication. But  even  if  its  principle  might  be  carried  beyond  the  let- 
ter, we  could  not  say  that  the  reversal  was  for  matter  of  form, 
unconnected  with  the  merits,  or  that  the  purpose  of  the  statute  was 
to  fix  a  defendant,  in  any  circumstances,  with  costs  for  not  submitting 
to  execution  before  judgment,  because  the  penalty  would  be  inflicted 
with  equal  justice  for  not  submitting  to  it  before  suit  brought. 

Judgment  of  the  court  below  reversed,  and  judgment  rendered 
here  for  the  defendant  below. 
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Hays  against  M'Clurg. 

If  a  negotiable  note  be  given  for  goods  which  had  been  previously  purchased 
and  charged  to  the  purchaser,  a  recovery  cannot  be  had  in  an  action  on  the 
original  contract  without  producing  the  note,  or  satisfactorily  accounting  for 
its  absence  or  proving  its  loss. 

ERROR  to  the  district  court  of  Mleghany  county. 

Alexander  M'Clurg  against  William  H.  Hays,  David  Adams, 
John  Feehan,  James  Taylor,  Thomas  Taylor  and  Samual  K.  Page. 
Jlssumpsit  on  book  account.  All  the  facts  of  this  case,  and  the 
question  which  arose,  are  fully  stated  in  the  opinion  of  the  court. 

Fetterman,  for  plaintiff  in  error. 
Burke,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  only  point  argued  in  this  court  will  appear  by 
the  following  statement.  Alexander  M'Clurg,  as  appeared  by  his 
books,  on  the  20th  of  August  1825,  sold  to  the  defendants,  then  do- 
ing business  under  the  name  of  the  Pittsburgh  Iron  Manufacturing 
Company,  goods  to  the  amount  of  770  dollars  50  cents.  For  this 
amount  the  defendants  gave  their  note  to  M'Clurg  &  King,  payable 
at  six  months;  and  their  note  was  credited  in  their  books.  M'Clurg 
&  King  were  partners  in  a  dry  good  store  ;  and  it  was  proved  that  the 
note  was  made  payable  to  M'Clurg  &  King,  because  M'Clurg  was 
about  moving  to  Philadelphia,  that  Mr  King  might  negotiate  the 
note  more  conveniently. 

S.  K.  Page  was  bound  by  the  note  as  one  of  the  partners  of  the 
company  ;  but  he  was  a  member  of  another  firm,  called  S.  K.  Page 
&  Co.  In  this  capacity  he  gave  a  written  guarantee  on  the  note 
above  mentioned,  and  also  on  another  note  to  M'Clurg  &  King. 
This  was  done  at  the  time  the  notes  were  given. 

To  April  1826,  No.  146,  M'Clurg  &  King  brought  suit  on  these 
guarantees  against  S.  K.  Page  &  Co.,  and  on  the  30th  of  November 
1829  recovered  judgment.  This  judgment  still  remains  unsatisfied. 
S.  K.  Page  and  his  partner  have  removed  to  Louisville. 

The  defendants  objected  to  a  recovery  in  this  suit,  which  was 
brought  on  the  original  account,  unless  the  note,  which  was  a  nego- 
tiable note,  was  produced,  to  be  given  up  and  cancelled. 

Mr  Burke,  the  counsel  of  the  plaintiff,  testified,  that  the  note  and 
guarantee  were  in  his  hands  at  the  time  of  the  recovery  of  judg- 
ment on  the  guarantee,  on  suit  No.  146  of  April  1826,  but  that,  by 
the  direction,  of  his  client,  he  had  sent  them,  a  considerable  time  since. 
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to  Louisville,  Kentucky,  with  a  copy  of  the  record  of  the  judgment, 
in  order  that  S.  K.  Page  might  be  sued  on  the  judgment  there. 
He  had  not  understood  that  the  debt  had  been  secured  there,  and  had 
not  seen  the  note  since  he  sent  it  there. 

The  court  charged  the  jury  that  the  plaintiff  could  recover  if  cer- 
tain facts,  not  necessary  to  be  staled  here,  were  found  by  the  jury, 
"  provided  the  jury  believed  the  note  given  remained  unpaid,  and  the 
plaintiff  has  sufficiently  accounted  for  the  non  production  of  it.  The 
counsel  stated  what  had  become  of  these  notes,  and  I  think,  satis- 
factorily." 

The  defendants  now  insist,  that  as  these  notes  were  negotiable, 
if  they  have  been  passed  away,  they  may  be  compelled  to  pay 
again  to  the  holder  after  a  recovery  against  them  here.  That  if 
the  plaintiff  has  passed  them  for  full  value,  his  debt  is  paid,  and  he 
cannot  recover  on  the  account.  That  the  account  given  of  them  is 
most  unsatisfactory — "  a  considerable  time  since"  being  very  vague  ; 
and  that  they  have  been  under  the  control  of  the  plaintiff  since 
they  left  Mr  Burke's  hands.  And  in  fine,  that  after  receiving  a  nego- 
tiable note,  the  plaintiff  can  recover  on  the  original  account,  only  by 
proving  the  note  lost,  or  by  producing  it  to  be  given  up  on  recover- 
ing here. 

There  has  been,  and  still  is,  some  diversity  of  opinion  in  the  differ- 
ent states  of  this  government,  as  to  the  effect  on  the  original  con- 
tract, of  taking  a  note  at  the  time  of  the  purchase,  for  the  price  of  the 
articles  purchased.  In  Massachusets,  a  negotiable  note  given  for  a 
simple  contract  debt,  seems  to  extinguish  the  action  on  the  simple 
contract,  whether  prior  to  giving  the  note,  or  contracted  at  the  time 
the  note  was  given,  unless,  by  the  agreement  of  the  parties,  it  was 
not  to  be  an  extinguishment :  prima  facie,  it  extinguishes  the  origi- 
nal simple  contract;  but  this  may  be  otherwise,  by  express  agreement. 
Wiseman  v.  Lyman,  7  Mass.  Rep.  286  ;  Maneely  v.  M'Gee,  6  Mass. 
Rep.  143;  Young  v.  Adams,  Ibid.  182;  Ellis  v.  Wild,  Ibid.  321  ; 
Gloucester  Bank  v.  Salem  Bank,  1 7  Mass.  Rep.  27,  33,  and  e  contra. 

In  New  York  it  seems  to  be  settled  that  a  promissory  note  given 
at  the  time  of  the  purchase  of  the  goods,  or  afterwards,  whether  it  be 
the  note  of  the  buyer  or  of  a  third  person,  does  not  destroy  the  right  of 
action  on  the  original  contract,  unless,  by  the  agreement  of  the  par- 
ties, the  giving  the  note  was  to  be  an  absolute  satisfaction,  or  un- 
less the  note  is  unavailable  from  laches  of  the  holder.  There  too, 
the  express  agreement  of  the  parties  will  make  the  giving  and 
accepting  a  note  a  satisfaction,  or  it  may  be  inferred  from  the  circum- 
stances of  the  transaction,  though  nothing  is  expressly  said  about  it. 
Shermerhorne  v.  Lewis,  7  Johns.  311  ;  Johnson  v.  Wood,  9  Johns. 
310;  8  Cow>en78. 

In  Pennsylvania  the  law  seems  to  be  settled,  that  the  buyer's 
giving  a  promissory  note,  for  goods  purchased  at  or  before  the  date 
of  the  note,  is  not  an  extinguishment  of  the  original  contract,  unless 
it  has  been  agreed  to  be  so ;  so  also,  if  a  debtor  assign  the  bond  of 


454  SUPREME  COURT  [Pittsburgh 

[Hays  v.  M'Clurg.] 

a  third  person,  and  a  receipt  for  the  bond  is  given,  which  shows  it  to 
have  been  intended  as  payment,  parol  evidence  is  admissible  to  prove 
that  it  was  only  given  and  accepted  as  collateral  security.  Leas  v. 
James,  10  Serg.  <£•  Rawle  307;  Hart  v.  Boiler,  15  Serg.  #  Rawle 
162;  Wolf  v.  Wyeth,  11  Serg.  <$•  Rawle  149. 

It  is  apparent  that  the  present  question,  viz.,  whether,  in  a  suit  on 
the  original  contract,  it  is  necessary  to  produce  the  note,  cannot 
arise,  ordinarily,  in  Massachusetts,  but  is  very  important  in  New 
York  and  this  state.  If  the  plaintiff  in  a  suit  on  the  original  con- 
tract has  received  a  negotiable  note,  and  passed  it  for  full  value, 
he  is  paid  his  debt,  and  the  holder  of  the  note,  and  he  only,  can  re- 
sort to  the  maker.  If,  however,  a  creditor  take  a  note  and  indorse 
it,  and  has  it  discounted  in  bank,  but  the  maker  does  not  pay,  and 
it  is  protested,  and  the  creditor  takes  it  up  as  indorser,  he  may  sue 
the  debtor  on  the  original  contract,  for  this  is  not  such  parting  with 
the  note  as  will  make  it  an  extinguishment  of  the  original  debt. 
Kean  et  al.  v.  Dufresne,  3  Serg.  fy  Rawle  233 ;  Lewis  v.  Manly,  2 
Yeates  200. 

If,  however,  the  note  of  a  third  person  is  given  for  a  precedent 
debt,  and,  through  the  negligence  of  the  holder,  the  note  is  not  pre- 
sented or  collected,  I  apprehend  the  original  debt  is  extinct ;  for  it 
would  have  been  paid  but  for  the  negligence  or  indulgence  of  the 
creditor,  which,  in  such  case,  he  had  no  right  to  give  at  the  expense 
of  a  third  person. 

In  New  York  we  find  a  series  of  cases,  from  1  Johns.  34  to  8 
Cowen  78,  all  agreeing,  that  where  a  negotiable  note  has  been  given 
for  a  simple  contract  debt,  and  the  debtor  issued  on  the  original  debt, 
the  note  must  be  produced  at  the  trial,  to  be  cancelled  or  given  up, 
on  recovering  on  the  original  contract ;  or  it  must  be  proved  to  have 
been  lost  or  destroyed  ;  and  so  it  seems  to  have  been  considered  in 
United  States  v.  Parker,  1  Peters's  Rep.  267. 

Where  the  plaintiff  in  a  cause  is  of  such  character  and  standing 
in  society  that  the  minds  of  those  who  know  him  are  shocked  and 
revolt  at  the  idea  of  his  suing  to  recover  on  an  original  contract, 
after  having  received  value  on  the  note  and  passed  it  away,  (as  was 
probably  the  case  here)  the  court  may  feel  satisfied  with  almost  any 
reason  given  for  not  producing  the  note,  or  even  with  a  promise  of 
such  a  plaintiff  to  give  it  up ;  but  the  court  cannot  safely  lay  down 
a  rule  of  law  in  such  a  case  which  is  to  govern  in  other  cases,  where 
they  do  not  know  the  plaintiff,  or,  if  they  do  know  him,  do  not  know 
much  good  of  him.  It  will  not  do  in  such  a  case  as  this  to  let  the 
cause  turn  on  the  character  of  a  plaintiff,  or  on  the  opinion  which 
the  court  or  jury  may  have  of  it.  General  rules  which  will  decide 
all  causes  in  the  same  way,  without  regard  to  circumstances,  are 
not  productive  of  justice ;  but  general  rules  which  require  that  a 
man  of  the  highest  character  shall  transact  his  business  in  the  same 
manner,  and  in  court  shall  exhibit  the  same  evidence  of  his  right  to 
recover  as  would  be  required  from  men  less  known,  are  necessary, 
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and  must  be  established  and  adhered  to.  In  point  of  fact,  the  ac- 
count given  of  this  note,  amounted  to  giving  no  account  of  it ;  a  con- 
siderable lime  since,  may  be  several  weeks  or  several  years  since ; 
sending  it  to  another  agent  or  attorney  of  the  plaintiff,  was  return- 
ing it  to  the  plaintiff;  and  it  would  not  be  in  the  ordinary  course  of 
events,  that  the  attorney  who  thus  sent  it,  should  ever  inquire  or 
know  what  became  of  it ;  and  he,  in  this  case,  had  not  inquired  and 
did  not  know.  In  such  case  the  plaintiff,  or  some  subsequent  agent, 
should  have  been  examined  ;  and  if  the  note  is  in  the  power  of  the 
plaintiff,  it  should  have  been  produced  ;  if  lost,  its  loss  should  have 
been  proved. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Horbach  against  Huey. 

The  several  members  of  a  firm  cannot  transfer  to  one  of  them  their  separate 
interests  in  a  joint  debt,  so  as  to  enable  him  to  sue  and  recover  it  in  his  own 
name.  The  original  relation  of  debtor  and  creditor  cannot  be  changed  without 
the  consent  of  the  debtor. 

ERROR  to  Westmoreland  county. 

This  was  an  action  ofassumpsit  by  Abraham  Horbach  against  John 
Huey,  for  money  had  and  received.  James  Moorhead,  Silas  Moore 
and  the  plaintiff  had  been  partners  in  a  line  of  stages,  for  whom  the  de- 
fendant kept  a  stage-office  and  received  money,  for  which  this  action 
was  brought.  The  stock  on  that  part  of  the  road  where  the  defend- 
ant lived,  belonged  to  the  plaintiff;  and  upon  the  settlement  of  the 
accounts  of  the  firm,  the  money  due  by  the  defendant  was  ordered 
to  be  paid  to  the  plaintiff;  and  upon  his  refusal  to  pay  it,  this  action 
was  brought.  The  court  below  (Young,  president)  decided  that 
the  action  could  not  be  maintained  in  the  name  of  the  plaintiff  alone. 

Alexander,  for  plaintiff,  cited,  Newbold  v.  Wright,  4  Rawle  210; 
1  Watts  279  ;  1  Chitt.  6,  note ;  Austin  v.  Walsh,  2  Mass.  Rep.  401 ; 
Baker  v.  Jewell,  6  Mass.  Rep.  460 ;  3  Caines  56  ;  8  Crunch  50. 

White,  for  defendant  in  error. 

PER  CURIAM. — The  money  originally  belonged  to  all  the  members 
of  the  company,  and  was  consequently  received  to  their  use.  Can 
they  change  the  original  relation  of  debtor  and  creditor  without  the 
debtor's  consent,  and  transfer  their  separate  interests  by  assignment, 
so  as  to  consolidate  them  in  one  of  them?  It  is  said  that  such  a  trans- 
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fer  is  an  assignment,  not  of  a  chose  in  action,  but  of  the  money  as 
a  chattel ;  and  that  the  resulting  promise  follows  the  nature  of  the 
ownership.  That  would,  however,  require  the  implication  of  a  new 
promise  at  every  transfer,  for  which  we  have  no  authority  in  the 
books.  But  it  is  a  fallacy  to  say  that  the  members  of  the  company 
had  a  specific  property  in  the  money  as  a  chattel.  They  could  not  have 
followed  it  had  it  been  paid  away  bona  fide;  and  they  consequently 
had  but  a  right  of  action  to  demand  it  as  so  much  had  to  their  use. 
The  furthest  a  court  has  gone  was  to  sustain  an  action  by  one  of 
several  joint  creditors,  where  the  others  had  been  paid  their  respec- 
tive shares.  But  the  interests  were  separated  by  the  consent  of  the 
debtor,  and  the  law  may  well  imply  a  second  promise  corresponding 
with  a  separation  produced  by  himself.  Such  a  separation  is  equi- 
valent to  an  express  promise,  which  would  undoubtedly  sustain  an 
action ;  and  was  so  held  in  Bunn  v.  Morris,  1  Caines's  Rep.  54. 
There  was,  however,  no  such  severance  by  consent  of  the  defendant 
here,  and  the  action  was  clearly  misconceived. 
Judgment  affirmed. 


Morse  against  Chase  &  Co. 

A  defendant  is  not  obliged  to  plead  in  abatement  the  non-joinder  of  a  part- 
ner who  ought  to  have  been  a  co-plaintiff,  but  may  take  advantage  of  it  upon 
the  general  issue.  But  it  must  appear  affirmatively  that  such  partner  was  an 
acting  partner ;  for  if  he  was  merely  a  dormant  partner  he  need  not  be  joined. 

If  a  suit  be  brought  in  the  firm's  name,  e.  g.,  J.  L.  Chase  &  Co.,  after  verdict 
the  court  will  presume  it  to  be  the  names  of  real  persons,  where  the  contrary 
does  not  appear. 

Where  a  special  verdict  is  defective,  the  practice  is  to  move  to  amend  from 
notes  of  counsel  or  on  affidavit ;  and,  in  order  to  sustain  the  merits,  the  court 
will  do  so. 

ERROR  to  Warren  county. 

This  was  an  action  of  assumpsit  in  the  name  of  Joseph  L.  Chase 
&  Co.  against  John  G.  Morse.  Plea  non  assumpsit.  The  jury  found 
a  special  verdict  for  the  plaintiff  for  106  dollars,  and  that  Thomas 
H.  Sill  was  a  partner  in  the  firm  of  Joseph  L.  Chase  &  Co.  at  the 
time  of  the  contract  mentioned  in  the  plaintiff's  declaration.  The 
defendant  objected  to  the  rendering  of  judgment  on  the  verdict,  but 
the  court  below  (Shippen,  president)  overruled  the  objection,  and 
rendered  judgment  on  the  verdict. 

Sfruthers,  for  the  plaintiff,  contended,  that  all  the  acting  members 
of  a  copartnership  or  firm  must  sue  as  plaintiffs,  and  that  too  by  their 
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Christian  and  surnames;  and  cited,  1  Saund.  Rep.  291, /;  2  Strange 
1146;  Com.  Dig.,  tit.  Abatement  (E.  12);  1  Chitt.  7—9;  1  Saund. 
154,  (JV.  1) ;  16  Johnson  40 ;  2  Penns.  Practice  373  ;  8  Serg.  fy  Rawle 
53 — 58.  He  also  cited  2  Watts  372,  and  contended  that  the  same 
reason  applies  where  too  few  join,  as  where  too  many  join;  and  that 
error  lies  in  both  cases.  The  court  below  therefore  clearly  erred  in 
rendering  judgment  for  plaintiff  on  the  special  verdict  returned  by 
the  jury  by  which  it  appears  that  there  was  an  acting  partner  who 
was  not  joined  as  plaintiff. 

Pearson,  for  the  defendant  in  error,  admitted  that  all  the  acting 
partners  must  join  as  plaintiffs;  but  contended  that  a  dormant  part- 
ner need  not  be  joined,  and  cited,  10  Serg.  fy  Rawle  257.  The  spe- 
cial verdict  in  this  case  does  not  find  that  Thomas  H.  Sill  was  a 
partner  of  Joseph  L.  Chase  in  the  contract  laid  in  the  declaration, 
but  only  that  he  was  his  partner  at  the  time  of  that  contract.  Now 
he  might  have  been  his  partner  at  the  time  in  other  matters  of  busi- 
ness, yet  not  in  this  contract.  Again,  the  jury  do  not  find  that  he 
was  an  acting  partner,  it  is  therefore  to  be  taken  that  he  was  a  dor- 
mant partner^  and  need  not  be  joined. 

Thompson,  in  reply,  contended,  that  the  evidence  upon  which  the 
special  verdict  was  founded  must  necessarily  have  had  relation  to 
the  contract  laid  in  the  declaration.  No  other  contract  was  in  issue; 
no  other  evidence  would  have  been  pertinent  to  the  issue,  or  could 
have  been  allowed  to  go  to  the  jury.  The  fair  construction  of  the 
finding  therefore  is,  that  Thomas  H.  Sill  was  a  partner  in  the  con- 
tract laid  in  the  declaration.  Again,  the  fair  construction  of  lan- 
guage is  always  to  give  it  its  most  general  and  comprehensive  sig- 
nification, unless  qualified  by  the  speaker  or  written  at  the  time  he 
uses  it.  The  term  partner,  according  to  its  general  and  enlarged 
signification,  means  not  only  one  jointly  interested  in  the  stock,  and 
profits  and  losses  of  an  enterprise  or  business,  but  also  that  he  is 
equally  engaged  and  active  in  carrying  on  the  business  or  enterprise  ; 
and  the  jury,  in  this  verdict,  not  having  qualified  the  term,  Thomas 
H.  Sill  is  to  be  considered,  under  the  finding,  an  acting  partner.  If 
they  intended  that  he  was  a  dormant  partner,  they  should  so  have 
found.  A  firm  with  a  dormant  member  is  but  a  special  partnership, 
and  is  limited  in  its  characteristics  and  qualities.  But  the  jury  find 
T.  H.  Sill  to  be  a  partner  in  the  most  general,  unlimited  and  un- 
qualified sense  of  the  term.  The  major  includes  the  minor,  but  not 
e  converso. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  three  errors  assigned  are  in  substance  the 

same,  and  amount  to  this,  that  Sill  was  a  partner  of  the  plaintiff  at 

the  time  of  the  contract,  and  ought  to  have  been  joined  in  the  suit. 

There  can  be  no  doubt  that  if  Sill  was  an  acting  partner  of  Chase  at 

iv. — 3  H 
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that  time,  the  objection  could  be  taken  advantage  of  on  the  general 
issue  of  won  assumpsit,  which  goes  to  the  whole  title  set  out  by  the 
plaintiff  in  his  narr.  The  defendant  is  not  obliged  to  plead  in  abate- 
ment the  non  joinder  of  a  partner  who  ought  to  have  been  a  co- 
plaintiff;  but  it  must  appear  that  such  partner  was  an  acting  partner ; 
for  if  he  was  merely  a  dormant  partner,  he  need  not  be  joined  in  the 
suit.  Wilson  v.  Wallace's  Executors,  8  Serg.  fy  Rawle  55 ;  Porter 
v.  Cresson,  10  Serg.  fy  Rawle  257 ;  Lloyd  v.  Archbold,  2  Taunt.  327. 
The  defendant's  difficulty  in  the  present,  case  is,  that  the  special  ver- 
dict merely  finds  that  "  Thomas  H.  Sill  was  a  partner  in  the  firm  of 
Joseph  L.  Chase  &  Co.  at  the  time  of  the  contract  mentioned  in  the 
plaintiff's  declaration."  But  whether  he  was  an  acting  or  a  dormant 
partner  is  not  found,  and  is  a  fact  material  to  the  plaintiff's  right  of 
recovery :  because,  in  the  latter  case,  the  objection  was  unfounded  ; 
in  the  former,  it  would  prevail.  This  fact  not  having  been  found  by 
the  jury,  it  could  not  be  determined  by  the  court  below.  It  is  the 
business  of  the  jury  in  finding  a  special  verdict  to  inform  the  court 
of  all  material  facts  from  which  the  law  is  to  arise :  the  court  cannot 
conjecture  them,  nor  will  it  infer  them  to  defeat  the  plaintiffs  reco- 
very. Where  the  special  verdict  is  defective,  the  practice  is  to  move 
to  amend  from  notes  of  counsel  or  on  affidavit ;  and  in  order  to  sus- 
tain the  merits,  the  court  would  not  hesitate  to  do  so.  No  applica- 
tion of  this  kind  was  made ;  and  the  objection  itself  is  merely  tech- 
nical, and  destitute  of  any  merits  whatever. 

As  to  the  objection  that  the  suit  is  on  its  face  erroneously  brought 
by  Joseph  L.  Chase  &  Co.,  and  this  may  be  taken  advantage  of  in 
error ;  it  is  a  sufficient  answer,  that  after  verdict  the  court  will  pre- 
sume Joseph  L.  Chase  &  Co.  to  be  the  names  of  real  persons, 
where  the  contrary  does  not  appear.  In  Porter  v.  Cresson,  10  Serg. 
4"  Rawle  257,  the  court  said  they  would  presume  the  plaintiff's 
names  to  be  Cresson,  Wiston  &  Co. ;  and  in  Armstrong  v.  Robinson, 
5  Gill  4*  Johns.  412,  in  a  suit  on  a  bond  signed  A.  &  Co.,  the  writ 
and  declaration  being  against  A.  only,  the  court  would  not,  on  gene- 
ral demurrer,  assume  that  there  was  any  other  living  person  jointly 
bound  with  A.  at  the  time  the  suit  was  brought,  nor  that  A.  was  not 
A.  &  Co.  Here  Joseph  L.  Chase  &  Co.  may  be  presumed  to  be 
the  real  names  of  the  parties  with  whom  the  defendant  contracted ; 
for  it  is  not  said  in  the  special  verdict  that  Thomas  H.  Sill  was  the 
partner  designated  as  the  Co.  in  the  firm  of  Joseph  L.  Chase  &  Co., 
but  merely  that  he  was  a  partner  in  that  firm  ;  which  he  might  have 
been,  though  it  consisted  of  three  persons,  and  he  was  a  dormant 
partner. 

Judgment  affirmed. 
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Steel  against  Young. 

The  trustee  of  an  habitual  drunkard  can  not  be  sued  upon  a  contract  entered 
into  before  inquisition  found,  although  he  may  have  effects  in  his  hands  suffi, 
cient  to  pay. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  action  of  covenant,  brought  by  Joseph  Young  against 
John  Steel,  surviving  guardian  and  trustee  of  Alexander  Campbell, 
an  habitual  drunkard.  The  declaration  set  out  that  Alexander 
Campbell,  before  inquisition  found,  had  entered  into  the  covenant  to 
pay,  upon  which  the  action  was  brought,  &c.  The  defendant  pleaded 
specially  that  the  covenant  was  of  Alexander  Campbell,  and  not  of 
him  the  defendant.  To  which  the  plaintiff  replied  specially,  set- 
ting forth  the  inquisition  and  proceedings,  and  that  effects  of  Alex- 
ander Campbell  to  an  amount  sufficient  to  pay,  &c.  came  to  the 
defendant's  hands;  to  which  the  defendant  demurred  and  the  plain-, 
tiff  joined  in  the  demurrer.  The  court  below  gave  judgment  for  the 
plaintiff. 

H.  D.  Foster,  for  plaintiff  in  error,  contended,  that  no  action  would 
lie,  and  cited,  Purd.  Dig.  586  ;  Ibid.  222  ;  2  Law  Lib.  258. 

Armstrong,  for  defendant  in  error. 

PER  CURIAM. — A  person  found  to  be  an  habitual  drunkard  is  not 
civilly  dead,  so  as  to  transfer  his  rights  and  responsibilities  to 
his  trustees  as  administrators.  The  inquisition  devolves  on  them 
the  same  duties  that  an  inquisition  of  lunacy  devolves  on  his  com- 
mittee, who  are  certainly  not  chargeable  with  his  actions.  So  far  is 
this  principle  carried,  that  such  committee  cannot  sue,  even  inequity, 
without  making  him  a  party.  It  is  impossible  to  sustain  the  present 
action. 

Judgment  reversed, 
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Givens  against  M'Calmont. 

A  mortgagee  in  possession  is  chargeable  with  waste ;  but  what  is  waste,  and 
what  not,  as  respects  the  clearing  of  timber  land,  must  depend  upon  the  particular 
circumstances  of  the  case. 

The  principles  upon  which  a  mortgagee  in  possession  shall  be  charged,  for 
what  improvements  he  shall  be  allowed,  and  under  what  circumstances. 

WRIT  of  error  to  Crawford  county. 

This  was  an  action  of  ejectment  by  Samuel  Givens  and  Elizabeth 
his  wife,  against  Alexander  M'Calmont  and  John  Nelson,  for 
the  one-seventh  of  a  tract  of  land  which  had  been  vested  in  fee 
in  Elizabeth,  the  wife  of  Samuel  Ray.  To  January  term  1803,  a 
judgment  was  obtained  by  David  Mead  against  Samuel  Ray  for 
950  dollars ;  upon  which  a  fieri  facias  issued  to  April  term  1803, 
upon  which  personal  property  was  levied,  and  which  was  returned, 
"no  sale,  by  order  of  plaintiff."  On  the  12th  of  March  1803, 
Ray  and  wife  executed  a  mortgage  to  David  Mead  on  the  land  in 
controversy,  to  secure  this  judgment,  which  it  recited  specifically. 
To  August  term  1804  William  Hays  brought  suit  against  Samuel 
Ray,  which  was  tried  in  1808,  and  a  judgment  on  the  verdict  in 
1809,  upon  which  executions  were  issued  and  levied  on  the  land  in 
controversy,  which  in  1811  was  sold  to  David  Mead,  and  the  sale 
set  aside  by  consent.  In  1816  the  same  was  sold  again,  on  the  same 
judgment,  to  James  Herriott,  and  the  proceeds  of  the  sale  were  ap- 
priated  by  the  court  to  the  judgment  of  David  Mead.  The  title  of 
Herriot  was  duly  vested  in  M'Calmont,  the  defendant,  in  1826,  who 
was  ignorant  that  the  title  had  been  in  Mrs  Ray,  but  supposed  it 
had  been  in  Samuel  Ray.  David  Mead  took  possession  of  the  land 
in  1813,  and  he  and  Herriot  and  the  defendant  have  been  in  posses- 
sion ever  since.  Previously  to  1826  there  was  very  little  of  the  land 
cleared,  but  since  there  have  been  about  thirty  acres  cleared,  and  a 
saw-mill  built.  The  mortgage  of  David  Mead  was  regularly  as- 
signed to  the  defendant  in  1826,  when  he  purchased  the  land. 

The  plain  tiff  offered  to  prove  that  in  181 1,  when  Mead  purchased 
at  the  first  sale,  he  and  Ray  had  a  conversation  in  which  it  was  ad- 
mitted, that  the  mortgage  was  given  to  cover  and  secure  the  debt  of 
Hays,  and  that  the  whole  amount  did  not  exceed  400  dollars.  This 
evidence  was  objected  to  and  rejected. 

The  defendants  offered  to  give  evidence  of  the  value  of  the  im- 
provements made  upon  the  land,  with  a  view  that  they  may  be 
estimated  by  the  jury,  to  be  paid  by  the  plaintiff  before  they  turn 
the  defendants  out  of  possession.  This  was  objected  to  on  the  ground 
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that  a  mortgagee  in  possession  would  not  be  allowed  for  improve- 
ments. The  objection  was  overruled. 

The  following  points  put  by  the  plaintiffs  and  defendants,  exhibit 
the  questions  which  arose  in  the  court  below : 

Plaintiff's  points. 

1.  That  the  levy  on  personal  property  on  the  judgment  of  Mead 
v.  Ray,  of  January  term  1803,  being  undisposed  of  from  any  thing 
that  appears  on  the  record,  satisfies  the  judgment,  and  the  debt  being 
paid,  the  mortgage  depending  on  it  is  to  be  presumed  paid  also,  and 
the  plaintiffs  having  shown  a  good  title  to  one-eighth  part  of  the 
land,  are  entitled  to  recover. 

2.  That  the  appropriation  of  the  money  arising  on  the  sale  on  the 
judgment  of  Hays  v.  Ray  to  the  judgment  of  Mead,  on  his  applica- 
tion, after  the  death  of  Ray,  is  an  admission  of  Mead  that  he  held 
under  the  mortgage,  and  the  limitation  does  not  run  against  the 
heirs  of  Ray  until  that  time  :  that  the  limitation  to  them  is  twenty- 
one  years  from  that  time. 

3.  That  the  defendants  cannot  claim  the  amount  of  the  value  of 
the  improvements  made  on  the  land,  such  as  building  a  saw-mill, 
blacksmith  shop,  mill-works,  &c.,  or  add  them  to  the  amount  of 
the  mortgage  money,  or  incumber  the  estate  of  the  mortgagors,  with- 
out the  consent  of  them  or  their  heirs. 

4.  That  if  the  mortgage  was  not  otherwise  paid,  the  plaintiffs 
have  a  right  to  charge  the  defendants,  and  those  under  whom  they 
claim,  with  the  amount  of  injury  done  to  the  estate  since  they  took 
possession  of  it  in  1813,  together  with  the  value  of  the  water  right, 
and  the  use  of  the  land  since  that  time. 

5.  That  the  defendants  having  issued  a  scire  facias  on  the  mort- 
gage, are  estopped  from  alleging  that  the  plaintiffs  are  barred  by  the 
limitation  from  recovering. 

6.  That  it  having  been  shown  that  the  defendants  and  those  un- 
der whom  they  claim  took  possession  and  cut  and  sold  timber  off  the 
land,  the  defendants  must  give  up  the  possession  until  the  amount 
due  on  the  mortgage,  if  any  thing,  is  ascertained  in  the  scire  facias 
on  the  mortgage. 

7.  That  if  the  jury  believe  there  was  waste  committed  by  the 
defendants,  or  those  under  whom  they  claim,  of  the  mortgaged  pre- 
mises, the  extent  of  the  injury  to  the  property  must  be  deducted  from 
the  amount  of  the  mortgage  money  due,  if  any. 

8.  That  four  of  the  heirs  having  transferred  their  interest  to  Alex- 
ander M'Calmont,  one  of  the  defendants,  the  plaintiffs  are  not  bound 
to  pay  the  whole  mortgage  money,  and  the  plaintiffs  claiming  but 
one  share  of  eight  are  entitled  to  recover,  subject  to  the  payment  of 
the  one-eighth  part  of  the  balance  due  on  the  mortgage,  if  they  find 
there  is  any  due. 

9.  That  if  waste  was  committed  on  the  premises  by  the  defend- 
ants holding  under  the  mortgage,  by  cutting  off  the  timber  from 
twenty  or  thirty  acres  of  the  land,  and  burning  or  disposing  of  the 
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same,  the  plaintiffs  are  entitled  to  recover  the  possession,  whether 
the  mortgage  money  has  been  paid  or  not. 

10.  The  plaintiffs  are  entitled  to  a  credit  on  the  mortgage  to  the 
value  of  the  personal  property  levied  on  the  execution,  the  defend- 
ants not  having  shown  what  became  of  it. 

Defendant's  points. 

1.  That  if  the  jury  believe  that  the  mortgagee  and  his  assignees 
have  been  in  possession  of  the  premises  for  twenty-one  years,  and 
during  this  time  the  mortgagors  or  their  heirs  have  never  entered 
and  redeemed  the  premises,  they  are,  by  lapse  of  time,  precluded  from 
redeeming  or  entering  under  said  mortgage. 

2.  That  if  any  money  remained  unpaid  on  the  mortgage,  the  plain- 
tiffs, being  heirs  of  the  mortgagors,  must  pay  or  tender  such  money 
so  unpaid,  before  they  can  bring  their  action  of  ejectment  against  the 
defendants  in  possession  under  the  mortgage. 

3.  The  plaintiffs  claiming  to  be  allowed  on  the  mortgage  against 
defendants,  with  the  use  of  the  premises  and  cutting  timber  on  it, 
the  defendants  are  entitled,  in  satisfaction  of  this  claim,  to  be  allowed 
for  their  improvements. 

A  verdict  and  judgment  were  rendered  for  the  defendants, 

Galbraith,  for  plaintiff  in  error. 
Banks  and  Pearson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  defendant  is  admitted  to  be  an  innocent  pur- 
chaser for  a  valuable  consideration.  Where  a  judgment  is  in  full 
force  as  appears  by  the  docket,  and  the  plaintiff  is  proceeding  to  col- 
lect the  amount,  if  the  defendant  alleges  the  debt  or  part  of  it  is 
paid,  he  should  apply  to  have  the  execution  stayed,  and  to  be  let  in 
to  have  his  payments  allowed  ;  if  he  does  not  do  this,  a  court  would 
hardly  let  in  a  defendant  who  stood  by  and  saw  his  land  sold,  to 
prove,  at  the  end  of  twenty  years,  that  the  debt  had  been  paid  before 
the  sale.  But  suppose  he  could  have  proved  that  this  was  all  a  con- 
trivance  between  him  and  Mead  to  have  the  land  sold  and  the 
money  applied  to  Mead's  judgment,  and  had  gone  further,  and 
proved  that  it  was  to  be  bought  in  for  the  use  of  Ray,  but  the  pur- 
chaser  had  sold  it  to  an  innocent  purchaser  for  a  fair  price,  that  pur- 
chaser  would  hold  the  land  from  Ray  and  his  heirs.  Lazarus  v. 
Bryson,  3  Binn.  54,  is  in  point.  This  testimony,  in  a  cause  between 
third  parties,  went  to  set  aside  a  judgment  never  attempted  to  be 
directly  impeached.  The  court  in  1816  decreed  the  amount  levied 
on  Ray's  execution  to  be  paid  to  Mead's  judgment.  This  testi- 
mony went  to  reverse  that  decree,  and  both  these  to  affect  a  third 
person,  an  innocent  purchaser  under  regular  legal  proceedings. 

The  only  other  point  contested  in  the  cause  arose  from  the  fact 
that  M'Calmont  had  cleared  thirty  acres,  which  the  plaintiff  called 
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committing  waste,  by  cutting  down  and  burning  and  destroying 
timber ;  and  from  his  having  erected  a  saw-mill,  and  from  the  same 
dam  carried  the  water  to  a  grist-mill,  built  just  over  the  line  on  his 
other  land :  and  the  plaintiff  contended  that  the  rents,  before  and 
after  these  improvements,  must  be  applied  to  discharge  the  mortgage. 

In  England,  and  in  some  of  these  states,  perhaps,  it  seems  to  be 
usual  that  the  mortgagee  enters  into  possession  ;  and  the  books  are 
full  of  cases  as  to  what  allowances  for  expenses,  repairs  and  lasting 
improvements  shall  be  made  to  such  mortgagee  in  possession.  These 
cases  do  no  exactly  agree  :  in  some,  the  cost  of  beneficial  and  lasting 
improvements  has  been  added  to  the  debt,  to  be  paid  before  the 
mortgagor  can  redeem  ;  but  in  the  better  opinions,  it  would  seem, 
the  allowance  has  been  confined  to  repairs,  though  rebuilding  a 
kitchen,  become  so  ruinous  as  to  be  useless,  was  allowed,  as  within 
the  term  repairs,  though  building  one  where  there  had  been  none  be- 
fore, would  not  have  been  allowed.  See  3  Powell  on  Mortgages  956, 
and  the  following  pages  and  cases  cited.  In  several  of  the  states  of 
the  United  States  the  allowance  seems  to  be  confined  to  repairs,  and 
not  to  extend  to  improvements.  Everywhere  the  mortgagee  in  posses- 
sion is  chargeable  for  waste,  and  in  England,  particularly,  for  timber 
cut.  There  every  part  of  every  tree  will  bring  cash.  In  a  country 
covered  with  timber,  which  cannot  be  sold,  and  must  be  removed 
before  any  person  can  make  any  use  of  the  land,  it  would  seem  the 
law,  as  to  timber,  must  be  otherwise.  In  many  parts  of  Pennsyl- 
vania you  can  purchase  land  for  2  dollars  per  acre,  or  less,  and  it 
will  cost  from  4  to  10  dollars  per  acre  to  clear  it  so  as  to  be  fit  for 
cultivation.  Thus  in  Cable  v.  Moore,  1  Johns.  Chan.  387,  we  find 
a  mortgagee  claiming  to  be  allowed  to  add  the  cost  of  clearing  land 
to  his  debt,  under  the  name  of  improvement.  In  the  case  before  us 
it  is  asked  to  charge  it  against  the  mortgagee  in  possession,  as  waste. 
In  this  state  no  rule  which  will  apply  to  every  tract  can  be  laid 
down.  In  some  parts  of  the  state  it  would  be  difficult  to  find  a  farm 
in  which  a  mortgagee  in  possession  could  cut  more  timber  than  was 
necessary  to  be  used  on  the  farm,  without  committing  waste  ;  but  in 
places  where  many  farms  have  less  than  ten  acres  in  the  hundred 
cleared,  in  fact,  have  not  enough  in  cultivation  to  support  the 
family  and  stock,  it  is  not  waste  to  clear  land,  though  in  doing  so 
the  timber  is  collected  in  heaps  and  burnt.  The  situation  and  cir- 
cumstances of  each  case  must  then  be  taken  into  view.  If  a  pnu- 
dent  owner  would  clear  off  the  timber;  if  doing  so  increases  the 
value  of  the  tract  ;  if  there  is  so  much  covered  with  wood  that  more 
ought  to  be  cleared  each  year  for  many  years,  it  cannot  be  waste. 

In  South  Carolina  they  seem  to  have  adopted  the  English  practice, 
"  all  just  allowances  are  to  be  made  to  the  defendant  for  necessary 
expenses  and  repairs,  and  management  and  improvement,  after 
which  the  proceeds  are  to  be  applied,  in  the  first  place,  to  the  interest 
due,"  &c.,  &c.  2  M'Cortfs  Chan.  465. 

In  Massachusetts  we  find  it  said  to  have  been  decided,  (hat  a 
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mortgagee  in  possession  shall  not  be  allowed  for  improvements ;  2 
Pickering  505 ;  but  it  was  a  dictum  in  an  action  for  mesne  profits. 

In  5  Pickering  259,  270,  we  find  a  case  on  a  mortgage.  The  mort- 
gagee had  leased  the  farm,  and,  without  any  fault  of  his,  lost  the 
rent  of  one  year :  he  was  not  charged  with  the  rent  of  that  year,  but 
he  was  charged  for  the  rent  of  the  other  years.  He  claimed  an  allow- 
ance for  an  aqueduct  to  bring  water  to  the  farm:  this  was  disal- 
lowed at  first,  but  on  proving  that  it  was  necessary,  the  decree  was 
changed,  and  it  was  allowed. 

In  1  Johns.  Chan.  387,  before  cited,  the  chancellor  refused  to 
allow  for  improvement  in  clearing  land,  and  decreed  the  mortgagee 
"  to  be  charged  with  the  rents  and  profits  received,  except  such  as 
arose  exclusively  from  his  own  improvements ;  to  be  allowed  for 
necessary  expenses  in  repairing,  if  any,  but  not  for  improvements  in 
clearing  land."  I  should  agree  to  this,  with  the  addition,  that  if  the 
mortgagee  had  cultivated  the  land  after  it  was  cleared,  for  so  long  a 
time  as  fully  to  reimburse  his  money  expended,  he  ought  from  thence- 
forward to  be  charged  with  the  rent  for  what  he  had  cleared.  So 
here,  if  M'Calmont  has  used  the  land  that  he  cleared  and  the  mill 
he  built,  so  long  as  to  pay  him,  or  shall  have,  when  the  account 
is  taken,  used  them  longer  than  sufficient  to  pay  him  for  his  ex- 
penses in  building  the  dam  and  mill,  he  shall  be  charged  for  the 
rent  even  of  his  own  improvements,  from  the  time  when  he  was  paid 
the  expense  of  those  improments.  He  must  be  charged  with  the 
rent  of  the  farm  in  the  state  it  was  when  he  entered,  from  the  time 
he  entered.  If  the  jury  find  that  the  clearing  land  was  an  injury  to 
the  farm,  he  must  be  charged  for  the  waste ;  if  not  an  injury,  he  is 
not  to  be  charged  for  waste. 

In  the  middle  and  western  counties  of  this  state,  mortgagees  have 
seldom  entered  into  possession,  and  such  cases  have  not  come  into 
consideration  much.  We  have  adopted  what  seemed  the  most  just 
of  the  decisions  of  other  states.  The  cases  arising  on  this  subject 
are  very  various  in  their  circumstances,  and  we  do  not  pretend  that 
this  or  any  other  rule  can  be  of  proper  application  to  all  possible 
cases. 

The  other  matters  discussed  in  the  court  below,  have  not  been 
alleged  as  errors,  and  were  not  errors.  As  the  plaintiff  cannot  re- 
cover without  having  tendered  the  amount  due  on  the  mortgage,  it 
may  be  most  prudent  to  ascertain  the  amount  in  the  scire  facias 
brought  on  the  mortgage ;  and  unless  in  that  suit  the  debt  is  found 
to  have  been  paid,  the  plaintiff  cannot  recover  in  this  action.  As 
the  judge  did  not  give  the  rule  as  to  the  charging  rents,  as  here  laid 
down,  the  judgment  on  this  account  is  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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The  action  of  covenant  is  the  appropriate  and  most  definitive  remedy  where, 
in  affirmance  of  the  contract,  a  vendor  seeks  to  recover  the  purchase  money 
upon  articles  of  agreement  for  the  sale  of  land,  the  vendee  not  having  entitled 
himself  to  a  deed  by  fulfilling  his  part  thereof. 

Advantages  of  this  remedy  over  that  by  ejectment. 

As  in  covenant  the  vendor  cannot,  in  general,  recover  a  judgment  in  affirm- 
ance of  the  contract  without  a  tender  of  a  deed  conformably  to  the  agreement, 
the  court  should  require  the  deed  to  be  filed  by  the  prothonotary,  for  the  benefit 
of  purchasers  at  the  sale  under  such  judgment. 

The  plaintiff  in  such  execution  sells  all  the  estate  in  the  land  which  he  agreed 
to  sell  to  the  defendant.  If,  therefore,  he  agreed  to  sell  a  fee,  the  purchaser 
under  such  execution  acquires  the  fee,  and  not  the  mere  equitable  estate. 

The  vendor's  lien  under  a  judgment,  confessed,  in  such  action,  one  hour  after 
the  delivery  of  a  deed  of  the  land  to  the  vendee,  has  preference  over  that  of 
judgments  entered  prior  to  such  delivery,  but  subsequent  to  the  agreement  of 
sale.  The  delivery  of  the  deed  does  not  extinguish  the  vendor's  claim  on  the 
land  so  as  to  admit  those  liens  on  the  legal  estate  in  fee. 

Such  a  deed  and  confession  of  judgment  will  receive  a  contemporaneous  ope- 
ration so  as  to  promote  the  intent  of  the  parties  ;  which,  being  to  continue  the 
priority  of  the  vendor's  lien,  is  clearly  lawful. 

If  all  the  parties  to  the  articles  of  agreement  and  deed  are  satisfied  of  the 
sufficiency  of  the  defendant's  title  to  the  land,  it  is  not  competent  for  his  other 
judgment  creditors  to  object,  after  a  sale  thereof  under  the  vendor's  execution, 
that  the  defendant  had  but  an  equitable  estate,  so  as  to  obtain  a  preference  for 
their  judgments  over  the  vendor's,  which  bound  the  legal  estate. 

APPEAL  from  the  common  pleas  of  Westmoreland  county. 

The  real  estate  of  Henry  Stouffer  was  sold  by  the  sheriff  upon  an 
execution,  and  the  proceeds  were  brought  into  court  for  appropriation ; 
and  the  question  arose  whether  the  judgment  of  Hugh  Love's  exe- 
cutors was  entitled  to  priority  of  paymentover  other  judgmentsentered 
before  it,  under  the  following  circumstances.  On  the  3d  of  May 
1813  Hugh  Love  sold  to  Henry  Stouffer  a  tract  of  land  containing 
three  hundred  and  twelve  acres  one  hundred  perches,  for  20  dollars 
an  acre,  and  agreed  to  convey  clear  of  incumbianceson  or  before  the 
1st  of  October  1813.  Stouffer  agreed  to  pay  2666  dollars  67  cents 
upon  the  execution  of  the  contract,  and  500  dollars  a  year  until  the 
whole  was  paid,  for  which  he  was  to  give  his  bonds  when  the  title 
should  be  made.  This  agreement  was  recorded  the  12th  of  September 
1814.  Stouffer  paid,  on  the  3d  of  May  1813,  2666  dollars  67 
cents;  31st  of  March  1814,  500  dollars  ;  1st  of  April  1815,  500  dol- 
lars; 10th  of  May  1819,  422  dollars;  from  that  time  until  May 
1829,  220  dollars,  and  95  dollars  afterwards.  To  enforce  the  pay- 
ment of  the  balance  of  the  purchase  money,  Love's  executors 
brought  an  action  of  covenant  on  the  agreement  in  1823.  On 
iv.— 3  i 
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the  30th  of  August  1832  this  entry  was  made  on  the  record  ;  "  and 
now,  to  wit,  30th  of  August  1832,  at  twelve  o'clock,  noon,  the  defend- 
ant confesses  judgment  to  the  plaintiff  for  3862  dollars  61  cents 
damages  ;  being  for  the  balance  due  on  the  purchase  of  a  tract 
of  land  described  in  the  declaration."  Upon  this  judgment  execu- 
tions were  issued,  and  the  land  was  sold  for  2700  dollars. 

The  judgment  creditors  of  Henry  Stouffer  claimed  the  money  : 
their  judgments  had  been  entered  at  several  periods  from  1823  until 

1831.  A  deed  of  conveyance  was  made   by  Hugh  Love  and  wife 
on  the  1st  of  May  1818,  and  this  indorsement  was  upon  it,  "delivered 
to  Henry  Stouffer  August  30th,  1832,  at  eleven  o'clock,  A.  M. :"  also  a 
deed  from  A.  B.  Chessam  and  wife  and  others,  to  Henry  Stouffer,  for 
the  same  land,  dated  the  16th  August  1832,  and  having  the  same 
indorsement  upon  it  as  to  delivery.     The  court  below  (Young,  presi- 
dent)  was  of  opinion  that   Love's  executors  were  entitled  to  the 
money,  and  decreed  accordingly.     The  judgment  creditors  appealed. 

•Armstrong,  for  appellants.  The  judgments  were  liens  upon  the 
equitable  title.  Duncan  v.  Wallace,  2  Doll.  205 ;  Carkhufft?.  Ander- 
son, 3  Binn.  4.  By  the  agreement  Love  was  bound  to  make  the  title 
in  October  1813,  and  in  consequence  of  a  defect  in  title,  which  was 
remedied  by  the  deed  of  A.  B.  Chessam  in  1832,  he  had  been  in  de- 
fault in  complying  with  his  contract  for  nineteen  years;  although  he 
had  received  his  hand  money,  which  was  all  he  w;,s  entitled  to  be- 
fore he  made  the  conveyance. 

We  deny  that  the  delivery  of  the  deeds,  and  the  confession  of  the 
judgment  constituted  but  one  and  the  same  act  between  the  parties. 
How  are  the  facts  as  exhibited  on  the  record  1  A  deed  from  H. 
Love,  the  vendor,  to  Henry  Stouffer,  is  signed,  sealed  and  acknow- 
ledged, and  a  receipt  indorsed  for  the  full  amount  of  purchase  money, 
on  the  1st  day  of  May  1818,  and  on  the  back  of  said  deed  is  this 
indorsement :  Delivered  to  H.  Stouffer  on  the  29th  day  of  August 

1832,  at  eleven  o'clock,  A,  M. 

The  judgment  confessed  by  H.  Stouffer,  in  the  action  of  covenant 
brought  by  Love's  executors  to  February  term  1823,  is  dated  the  30th 
day  of  August  1832,  at  twelve  o'clock,  A.  M.  Now  that  these  several 
transactions,  performed  at  three  several,  distinct  and  remote  periods 
of  time  can  constitute  but  one  and  the  same  individual  act,  and 
operate  by  relation  so  as  to  render  the  acts  and  liabilities  of  Stouffer 
to  third  persons  inoperative,  and  suspend  the  liens  of  the  judgments 
against  Stouffer  in  the  meantime,  is  somewhat  incomprehensible. 
Lynch  v.  Dearth,  2  Penns.  Rep.  101. 

The  deed  from  H.  Love  and  wife  to  Stouffer  for  the  two  hundred 
and  five  acres  and  forty  perches  not  having  been  delivered  in  the 
lifetime  of  Love,  is  a  mere  nullity,  and  the  delivery  of  it  by  the 
executors  of  Love  without  any  authority,  vested  no  title  in  Stouffer. 

One  of  the  principal  requisites  of  a  deed  is,  that  it  be  delivered  by 
the  party  himself,  or  by  his  certain  attorney;  and  a  deed  takes  effect 
only  from  the  time  of  delivery ;  and  this  delivery  may  be  either 


Sept.  1835.]  OF  PENNSYLVANIA.  467 

[Love  v.  Jones.] 

absolute,  that  is,  to  the  grantee  himself;  or  to  a  third  person,  to  hold 
till  some  condition  be  performed  on  the  part  of  the  grantee  ;  in 
which  last  case  it  is  called  an  escrow.  2  SI.  Comm.  306,  307;  Co. 
Lilt.  36,  a. 

Where  A,  living  in  New  York,  agreed  with  B  of  Massachusetts  to 
give  him  a  deed  of  his  farm  as  a  security  for  a  debt,  and  accordingly 
executed  a  deed  to  B  in  1808,  and  left  it  at  the  clerk's  office  to  be 
recorded,  neither  the  grantee  nor  any  person  in  his  behalf  being  pre- 
sent to  receive  it,  and  the  grantee  died  in  1809  ;  in  1810  A  sent  the 
deed  to  his  heir,  and  it  was  held  thai  there  was  no  delivery.  Jack- 
son v.  Phipps,  12  Johns.  418. 

The  deed  not  having  been  delivered  by  the  grantor  in  his  lifetime 
to  a  third  person,  for  the  use  of  the  grantee,  it  did  not  even  partake 
of  (he  nature  of  an  escrow.  It  remained  in  Love's  possession  until 
the  time  of  his  death,  and  fell  into  the  hands  of  his  executors  with 
his  other  papers  ;  and  a  delivery  by  them  could  not  vest  the  legal 
title  in  Stouffer.  The  only  possible  way  by  which  the  legal  title 
could  pass,  would  have  been  by  a  proceeding  under  the  act  of  31st 
of  March  1792,  which  provided  a  mode  for  carrying  the  contracts  of 
decedents  into  effect;  and  the  court  below  extended  to  the  plaintiffs 
the  benefit  of  this  act,  without  their  even  attempting,  on  their  part, 
to  conform  to  any  of  its  provisions. 

The  judgment,  therefore,  confessed  by  Henry  Stouffer  in  favour  of 
Love's  executors,  operated  merely  as  a  lien  against  Stouffer's  equity 
in  the  land  ;  and  as  the  legal  title  to  the  two  hundred  and  five 
acres  and  forty  perches  remained  in  the  heirs  of  Love,  there  was  no- 
thing sold  by  the  sheriff,  under  the  execution,  but  Stouffer's  equity, 
and  the  purchaser  got  this  equity  subject  to  the  payment  of  the  ba- 
lance of  the  original  price  of  the  land;  therefore  we  contend  that 
the  creditors  of  Henry  Stouffer,  having  liens  against  his  equity  in 
the  land,  are  entitled  to  payment  out  of  the  proceeds  according  to 
their  priority,  and  the  judgment  of  the  plaintiff,  being  posterior  in 
point  of  time,  will  be  postponed  until  the  others  are  satisfied. 

The  judgment  creditors  of  a  vendee  of  land  who  has  paid  part  of 
the  purchase  money,  and  has  possession  of  the  land,  but  has  re- 
ceived no  deed,  are  entitled  to  the  proceeds  of  the  sale  of  his  title, 
under  an  execution,  in  preference  to  the  vendor.  Auweter  v.  Ma- 
thiot,  9  Serg.  fy  Rawle  397. 

But  there  is  yet  another  point  of  view  in  which  I  am  desirous  of 
presenting  this  matter  before  the  court.  It  is  not  easy  to  conceive 
any  reasonable  motive  that  could  induce  Stouffer  to  confess  a  judg- 
ment for  a  sum  so  far  exceeding  in  amount  that  to  which  the  plain- 
tiffs were  entitled  by  their  contract,  and  which  they  could  have 
legally  demanded.  This  judgment  was  not  given  with  any  view  of 
compromise,  or  of  prolonging  the  time  of  payment;  for  he  does  not 
provide  for  a  stay  of  execution  even  for  a  day,  for  the  execution 
immediately  followed  the  confession  of  judgment.  This  action  had 
been  pending  for  nine  years,  and  no  disposition  was  ever  manifested 


468  SUPREME  COURT  [Pittsburgh 

[Love  v.  Jones.] 

on  the  part  of  the  plaintiffs  to  bring  it  to  trial.  Stouffer  had  paid 
4403  dollars  of  the  purchase  money  ;  1201  dollars  only  remained  to 
be  paid  ;  the  trial  of  the  action  of  covenant  was  not  urged  upon  him  ; 
it  was  not  on  the  trial  list  at  the  time ;  but  Henry  Stouffer  suddenly 
comes  in,  and  voluntarily  confesses  a  judgment  for  the  sum  of 
3862  dollars,  gives  a  levy  on  the  land,  waives  the  necessity  of  hold- 
ing an  inquisition  by  his  written  agreement  on  the  back  of  the  writ, 
and  submits  to  the  sale  of  his  land  without  making  even  an  effort  to 
redeem  the  large  amount  of  interest  which  he  had  in  it. 

But  we  contend  that  Henry  Stouffer  should  not  be  permitted  ot 
enter  into  any  new  arrangement  with  the  representatives  of  Love 
which  would  be  prejudicial  to,  or  destructive  of,  the  vested  rights  of 
his  creditors  ;  for  if  Love  and  his  representatives  were  in  default,  and 
were  entitled  to  recover  of  Stouffer  (after  tendering  him  a  title  for 
the  land)  the  balance  of  the  purchase  money  merely,  then  the  con- 
fessing of  a  judgment  by  Stouffer  for  a  sum  so  far  exceeding  the  true 
balance,  would  be  a  fraud,  in  law,  on  the  part  of  Stouffer,  against  his 
creditors;  and  the  representatives  of  Love  being  party  and  privy  to 
that  fraud,  the  judgment  confessed  in  their  favour  was  void  as  to 
those  creditors,  and  should  be  postponed  until  their  judgments  are 
satisfied. 

If  a  husband  give  a  fraudulent  mortgage  to  defeat  his  wife's 
right  of  dower,  it  is  void  as  to  that  right,  and  as  to  creditors.  Kil- 
linger  v.  Ridenhauer,  Administrator  of  Smith,  6  Serg.  <$•  Rawle  531. 

If  a  bond  be  taken  for  more  than  the  real  debt,  with  an  intent 
to  defraud  the  creditors  of  the  obligor,  the  whole  bond  is  void  as 
against  the  creditors.  Whiting  v.  Johnston,  11  Serg.  fy  Rawle  328. 

•Alexander,  for  appellee. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  question  here  is,  who  has  the  first  lien  in  point 
of  time  on  the  money  arising  from  the  sale  of  the  land  1  If  Stouffer 
had  done  every  thing  required  on  his  part  by  the  articles  of  agree- 
ment for  the  purchase  of  the  land,  to  have  entitled  him  to  have  de- 
manded and  to  have  received  a  deed  of  conveyance  therefor,  there 
might  have  been  perhaps  some  ground  for  claiming  that  the  liens  of 
the  judgment  creditors  ought  to  be  preferred  to  that  of  the  vendor, 
for  the  unpaid  part  of  the  purchase  money  of  the  land.  He  had 
paid,  it  is  true,  all  that  portion  of  the  consideration  money,  which  he 
was  bound  to  pay  in  order  to  give  him  a  right  to  a  conveyance  in- 
vesting him  with  the  legal  title;  but  then  he  was  bound  also  by  the 
terms  of  his  agreement  to  have  given  his  bonds,  securing  the  pay- 
ment of  the  residue,  which  he  never  did,  nor  even  offered  to  do. 
But  it  is  said  that  Love,  the  vendor,  was  unable  to  make  a  title 
for  the  whole  of  the  land;  that  the  legal  title  to  seventy-five  acres  of 
it  was  not  in  him;  and  that  Stouffer,  the  purchaser,  was  therefore 
excused  from  tendering  his  bonds.  If  the  seventy-five  acres  were  so 
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connected  with  the  residue  of  the  land  contracted  for,  that  the  main 
object  of  the  purchase  could  not  have  been  obtained  without  them, 
then  it  may  be,  that,  if  Stouffer  had  wished  to  have  set  the  con- 
tract aside  in  toto  on  that  ground,  it  would  have  been  sufficient  for 
him  to  have  called  upon  Love,  and  to  have  told  him  that  he  was 
ready  and  willing  to  give  him  his  bonds  for  the  residue  of  the  pur- 
chase money,  provided  he,  Love,  would  make  him  a  good  title  for 
the  whole  of  the  land;  and  Love,  in  reply,  had  admitted  that  he  was 
unable  to  make  such  tille:  but  Stouffer  does  not  appear  at  any  time 
to  have  been  desirous  to  rescind  the  contract;  nor  does  he  seem  to 
have  questioned  Love's  ability  to  make  such  title  as  he  was  willing 
to  accept;  on  the  contrary,  he  seems  to  have  been  anxious  to  pay  as 
long  as  he  was  able,  without  ever  asking  for  a  title.  Neither  does 
it  appear  that  he  ever  made  any  objection  to  the  title  that  Love  had 
to  the  land;  and  if  he  had,  for  aught  we  know,  Love  might  have 
had  it  in  his  power,  in  case  the  objection  had  been  good,  to  have 
removed  it  immediately.  Stouffer,  however,  so  far  from  showing 
any  dissatisfaction  with  Love's  title  to  the  land,  or  on  account  of 
his  (Stouffer's)  not  getting  it,  continued  to  hold  the  possession  of 
the  whole  of  the  land,  and  to  receive  the  rents,  issues  and  profits 
thereof  from  May  1813,  the  time  when  the  contract  was  made  for 
the  purchase,  until  the  last  of  August  1832,  a  period  of  nearly  twenty 
years,  when  it  was  finally  consummated  between  them.  Now  as 
long  as  Stouffer  manifested  his  determination  to  hold  the  land  under 
his  contract  for  the  purchase  of  it,  and  made  no  objection  to  Love's 
title,  it  cannot  be  questioned  that  he  was  bound  to  give,  or  at  least 
to  tender,  thre  security  agreed  on  for  the  payment  of  the  residue  of  the 
purchase  money  before,  or  at  the  same  instant  that  he  demanded  a 
deed  of  conveyance  under  his  contract.  This,  however,  not  being 
done  by  Stouffer,  can  it  be  doubted  that  Love  had  the  right  to  retain 
the  title  as  his  security  in  place  of  the  bonds,  and  in  the  mean 
time  to  receive  the  instalments  of  the  purchase  money  as  they  be- 
came payable,  and  were  paid  to  him  1  To  say  that  he  was  bound  to 
part  with  his  title  to  the  land,  and  to  vest  it  in  Stouffer,  without 
receiving  the  bonds  of  Stouffer  in  return  for  it,  would  be  to  lay  down  a 
proposition  contrary  to  the  express  terms  of  the  agreement.  Stouffer, 
however,  it  would  seem,  satisfied  that  Love  should  retain  the  title  as 
a  security  for  the  payment  of  the  residue  of  the  purchase  money, 
instead  of  giving  his  bonds  for  it,  continued  to  pay  it  for  some  time 
as  it  became  payable,  but  at  length  failed  to  do  so,  until  the  whole 
of  the  residue  became  payable.  Now  if  Love  had  a  right  to  with- 
hold the  title  before  the  purchase  money  became  payable,  as  long  as 
Stouffer  neglected  to  give  his  bonds  securing  the  payment  of  it,  it  is 
manifest  that  the  circumstance  of  its  having  all  become  payable 
could  not  deprive  him  of  this  right,  or  tend  to  diminish  it  in  the 
slightest  degree;  so  far  from  it,  it  gave  him  a  right  to  demand 
the  money  instead  of  the  bonds,  because  nothing  but  the  money, 
with  interest  thereon  from  the  time  it  became  payable,  could  be 
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considered  an  adequate  compensation  for  not  having  given  the  bonds, 
and  made  payment  thereof  according  to  their  tenor.  The  whole  of 
the  purchase  money  having  become  payable,  nothing  can  be  more 
clear  than  that  Siouffer  had  no  right,  then,  to  demand  and  receive  a 
deed  of  conveyance  from  Love  or  his  representatives,  without,  paying 
or  tendering  all  that  remained  unpaid  of  it:  how  then  is  it  possible 
that  persons  claiming  to  have  a  benefit  from  the  purchase,  by  means 
of  their  contracts  made  with  Stouffer,  can  have  a  right  to  be  placed 
in  a  better  situation  than  Siouffer  himself?  It  is  only  because  he 
had  acquired  an  interest  in  the  land,  that  his  creditors  can  have  a 
claim  upon  it  to  satisfy  their  debts;  and  beyond  the  interest  or  right 
of  Stouffer  in  the  land,  they  can  have  no  right  or  claim  upon  it 
whatever:  but  Love's  right  to  the  land,  until  he  be  satisfied  for  the 
balance  of  the  purchase  money,  is  paramount  to  Stouffer's,  and  of 
course  to  all  right  that  his  creditors  can  have  to  be  paid  their  debts 
out  of  it. 

But  it  has  been  contended  that  Love's  representatives,  by  deliver- 
ing to  Stouffer  the  deeds  conveying  to  him  the  legal  title  in  fee 
of  the  land,  at  the  instant  of  such  delivery  not  only  vested  the 
legal  title  in  him,  but  parted  with  their  claim,  if  they  had  any,  on 
the  land  for  the  residue  of  the  purchase  money ;  so  that  the  judg- 
ments then  in  being  against  him,  obtained  after  his  agreement  for 
the  purchase  of  the  land,  became  immediately  liens,  according  to 
their  seniority,  upon  the  whole  legal  estate  in  fee :  and  that  the 
judgment  confessed  by  Stouffer  to  the  representatives  of  Love  being 
an  hour  after  the  delivery  of  the  deeds,  could  not  operate  so  as 
to  preserve  the  lien  on  the  land  for  the  balance  of  the  purchase 
money,  because  that  was  extinguished  by  the  previous  delivery  of 
the  deeds.  It  is  evident,  however,  that  the  delivery  of  the  deeds  to 
Stouffer,  and  his  confession  of  the  judgment  an  hour  afterwards  for 
the  residue  of  the  unpaid  purchase  money,  were  but  parts  of  the 
same  transaction,  done  in  pursuance  of  the  same  agreement,  and 
were  to  have  such  operation  only  as  would  most  effectually  promote 
the  intention  of  the  parties,  so  far  as  it  was  lawful.  Now  it  is  im- 
possible to  mistake,  or  not  to  perceive  that  the  intention  of  the  par- 
ties was  to  preserve  and  to  continue  to  the  representatives  of  Love 
their  priority  of  claim  to  be  satisfied,  out  of  the  land,  the  balance  of 
the  purchase  money  remaining  unpaid,  in  preference  to  all  other 
claims  against  Stouffer.  That  this  was  both  lawful  and  just  has 
already  been  shown;  and,  by  giving  to  the  delivery  of  the  deeds  and 
the  confession  of  the  judgment  a  contemporaneous  and  connected 
operation,  this  object  is  attained.  If  Love's  representatives,  upon  the 
delivery  of  the  deeds  to  Stouffer,  instead  of  taking  the  judgment 
from  him,  had  taken  a  mortgage  upon  the  land,  securing  the  pay- 
ment of  the  balance  of  the  purchase  money  unpaid,  it  could  not  have 
been  argued  for  a  moment  that  such  arrangement  would  not  have 
preserved  to  them  their  right  to  have  had  it  paid  first  out  of  the  pro- 
ceeds of  the  sale  of  the  land :  such  arrangements  are  frequently 
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made  with  this  view,  and  have  been  considered  effectual.  In  prin» 
ciple,  then,  there  is  no  reason  why  a  judgment  should  not,  in  this 
respect,  answer  the  same  purpose ;  because,  in  such  case,  the  mort- 
gage is  considered  but  a  security  for  the  payment  of  the  money, 
operating  as  a  lien  upon  the  land  ;  and  the  judgment  is,  in  like  man- 
ner, a  security  for  it,  operating  also  as  a  lien  upon  the  land. 

But  there  is  also  another  aspect  in  which  this  case  has  been  pre- 
sented by  the  counsel  for  the  judgment  creditors  that  it  may  be  pro- 
per to  noiice.  It  is  alleged  that  the  deed  of  conveyance,  signed  and 
sealed  by  Love  in  his  lifetime,  was  never  delivered  by  him  ;  arid  that 
the  delivery  of  it  to  Stouffer  by  the  executors  of  Love  was  inoperative, 
inasmuch  as  they  had  no  authority  under  the  will  to  do  so ;  and  that 
consequently  the  legal  estate  was  never  vested  in  Stouffer;  and  it 
was  therefore  only  the  equitable  interest  which  he  had  acquired 
under  his  executory  contract  for  the  purchase  of  the  land  that  could 
have  been  taken  in  execution  and  sold,  the  proceeds  whereof  must 
be  applied  to  the  discharge  of  the  judgment  liens  on  such  equitable 
interest,  according  to  their  priority  of  date.  Now  it  is  very  certain 
that  this  view  of  the  matter  never  entered  into  the  minds  of  Stouffer 
and  the  representatives  and  devisees  of  Love  ;  for  they  all  considered 
Stouffer,  after  the  delivery  of  the  deeds  of  conveyance  to  him,  and 
the  confession  of  the  judgment  by  him,  as  being  vested  with  the 
legal  title  to  the  fee  simple  estate  in  the  land.  They  all  then  being 
perfectly  satisfied  that  it  was  so,  what  right  have  the  judgment 
creditors  of  Stouffer  to  interpose  this  objection  "?  Stouffer  was  satis- 
fied, and  considered  himself  invested  with  the  legal  title  to  the  land  ; 
and  those  claiming  the  estate  of  Love  under  his  will  were  also  per- 
fectly satisfied  that  it  should  be  so,  and  considered  themselves  divested 
of  all  right  to  the  land,  saving  their  claim  to  be  paid  the  balance  of 
the  purchase  money  out  of  it;  and  with  this  understanding  by  them 
all  round,  the  land  was  levied  upon  and  sold  as  the  legal  estate  in 
fee  of  Stouffer ;  so  that  if  a  stranger  had  become  the  purchaser  of  it, 
his  right  to  the  fee  simple  estate  therein  could  not  have  been  ques- 
tioned upon  any  just  or  equitable  ground. 

This  case  is  also  susceptible  of  another  view,  which  opposes  itself 
no  less  strongly  to  the  claims  of  the  creditors  of  Slouffer  upon  the 
money  arising  from  the  sheriff's  sale.  It  is  this,  that  where  an  ex- 
ecutory contract  has  been  made  for  the  sale  of  land,  in  pursuance  of 
which  the  vendee  has  obtained  the  possession  thereof,  but  not  the 
legal  title,  and  the  whole  of  the  purchase  money  having  become 
payable,  a  part  or  the  whole  whereof  remains  unpaid,  the  vendor 
institutes  an  action  founded  upon  the  contract,  and  in  affirmance 
thereof  obtains  a  judgment  for  the  recovery  of  the  money,  under 
which  he  levies  upon  and  sells  the  land,  he  must  be  considered  as 
selling  all  that  estate  in  the  land,  whatever  it  may  be,  which  he 
agreed  to  sell  and  convey  to  the  defendant.  The  vendor  being  the 
plaintiff  in  such  case,  and  the  owner  of  the  legal  estate,  has  the  right 
to  agree  that  such  shall  be  the  effect  of  the  sale  by  the  sheriff  under 
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his  judgment ;  and  in  order  that  complete  justice  may  be  done  to  all 
concerned,  without  delay,  and  with  as  little  expense  as  possible,  it 
is  right  and  necessary  that  the  agreement  of  the  plaintiff  to  this  effect 
should  be  implied  from  his  having  caused  the  land  to  be  levied  on 
and  sold  under  his  judgment. 

By  giving  this  effect  to  the  sale,  complete  justice  is  more  likely  to 
be  done,  perhaps,  to  every  one  concerned,  than  could  be  had  in  any 
other  course  of  proceeding  that  could  be  adopted.  It  will  enable 
those  who  have  a  notion  of  levying,  to  ascertain  beforehand,  with 
certainty,  the  nature,  extent  and  value  of  the  estate  that  is  about  to 
be  sold;  which  is  indispensably  necessary  in  order  to  obtain  any 
thing  near  a  fair  price  for  it.  The  precise  nature  and  extent  of  the 
estate  being  known  at  the  time  of  the  sale,  and  it  being  known  also 
that  it  is  to  be  sold  free  and  discharged  from  all  incumbrances,  it  is 
clear  that  every  possible  inducement  which  can  be  afforded  in  a  cash 
sale,  is  held  out  by  this  course,  to  encourage  persons,  disposed  to  buy, 
to  give  the  full  value  of  the  estate.  It  is  all  important  to  employ  the 
means  most  likely  to  produce  this  end,  because,  unless  a  fair  price 
can  be  obtained,  it  is  certain  that  a  loss  must  fall  upon  some  of  the 
parties  interested.  The  sale  being  thus  effected  under  regulations 
suited  to  obtain,  as  it  would  seem,  the  highest  possible  price  for  the 
land,  it  only  remains,  in  order  to  effectuate  justice,  that  the  money 
or  price  should  be  distributed  among  the  parties  according  to  the 
priority  of  their  respective  liens.  That  the  claim  of  the  vendor  to 
the  unpaid  purchase  money,  if  he  has  any  lien  at  all  as  vendor, 
stands  first  in  the  list  of  liens,  and  must  therefore  be  paid  in  prefe- 
rence to  all  others,  cannot  be  questioned  :  after  this,  all  other  liens 
must  be  paid  according  to  the  priority  of  their  respective  dates. 
Principles  of  policy  as  well  as  justice  seem  to  favour  and  support  this 
doctrine  strongly :  because,  while  it  secures  to  all  parties  the  full 
benefit  of  their  respective  rights,  it  gives  to  the  vendor,  by  one  action 
alone,  all  that  he  could  obtain  otherwise  by  two,  or  more  in  many 
instances.  For  if,  after  obtaining  his  judgment  for  the  recovery  of 
the  purchase  money  remaining  unpaid,  it  were  to  be  held  that  he 
could  have  nothing  sold  under  it  but  the  vendee's  equitable  interest 
in  the  land,  and  that  the  proceeds  thereof  must  be  appropriated  first 
to  the  satisfaction  of  all  liens  thereon  prior  in  date  to  that  of  the 
vendor's  judgment,  and  growing  out  of  the  acts  of  the  vendee ;  and 
the  money  arising  from  the  sheriff's  sale  should,  from  this  or  any 
other  cause,  prove  insufficient  to  satisfy  the  vendor's  claim,  he  must 
then,  if  the  vendee  be  without  other  means  to  satisfy  his  judgment, 
have  recourse  to  an  action  of  ejectment  in  order  to  get  the  land  back. 
Again,  after  having  recovered  the  possession  of  it,  the  vendee  may, 
by  some  means,  raise  the  unpaid  purchase  money,  with  the  interest 
due  thereon,  and  tender  the  same  to  the  vendor,  and  demand  of  him 
the  possession  of  the  land  again.  But  the  vendor  having  made  his 
arrangements  with  a  view  to  reside  permanently  upon  the  land,  and 
having  been  subjected  to  the  loss  of  both  time  and  money  in  regain- 
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ing  the  possession,  may  be  unwilling  to  give  it  up,  and  therefore  re- 
fuses to  do  so:  and  this  may  give  rise  to  another  action;  for  I 
think  it,  has  never  been  decided  that  the  recovery  of  the  possession 
of  the  land  by  the  vendor  in  an  ejectment,  on  account  of  the 
purchase  money  not  having  been  all  paid  afier  it  had  become  pay- 
able, deprived  I  he  vendee  for  ever  thereafter  of  all  right  to  tender 
what  remained  unpaid  of  the  purchase  money,  and  thereupon  to 
demand  possession  of  the  land  again — on  the  contrary,  it  was  said 
by  this  court,  in  Mitchell's. Lessee  v.  Roche,  1  Yeates  13,  (hat  the 
vendee,  upon  tendering  the  money,  could  recover  the  land  back.  Or 
suppose  the  vendor,  after  the  recovery  of  the  land  by  him  in  eject- 
ment, should  sell  it  for  a  much  larger  sum  of  money  than  the  amount 
of  the  original  purchase  remaining  unpaid,  is  it  not  likely  that  the  first 
vendee  would  claim  the  surplus,  and  thus  make  it  the  subject  of  a 
suit  between  them  ?  The  action  of  ejectment,  then,  at  best,  would 
seem  to  be  but  an  indefinite  remedy  for  the  vendor  against  his 
vendee,  who  has  failed  to  pay  the  consideration  money;  whereas  the 
remedy  by  an  action  founded  upon  the  contract  in  affirmance  there- 
of, and  a  sale  ofrthe  land  under  a  judgment  obtained  therein,  is  not 
only  free  from  such  objection,  but  is  well  adapted,  in  every  respect,  to 
settle  definitively  the  rights  of  all  parties  connected  with,  or  having 
an  interest  in,  the  purchase,  and  to  put  an  end  to  all  further  litigation 
on  account  of  it ;  and  therefore  is  strongly  commended  by  the  maxim 
interest  reipublicce,  ut  sit  finis  litium.  In  regard  to  this  remedy  it  may  be 
proper,  as  the  vendor,  in  most  instances,  cannot  obtain  a  judgment  in 
affirmance  of  the  contract  of  sale  for  the  whole  or  whatever  may  re- 
main unpaid  of  the  purchase  money,  without  having  made  and  ten- 
dered a  deed  of  conveyance  to  the  vendee  in  conformity  with  his 
agreement,  that  the  court  in  which  the  judgment  is  obtained  should 
require  it  to  be  filed  in  the  prothonotary's  office  before  a  sale  of  the 
land,  for  the  benefit  of  the  purchaser,  whoever  he  may  happen  to  be. 
And  if  it  should  be  in  any  case  that  such  a  judgment  has  been  ob-  xj 
tained  by  the  vendor,  without  his  having  made  and  tendered  such 
deed  as  is  required  by  his  agreement,  it  would  seem  to  be  right  that 
the  court  should  require  him  to  make  and  file  such  in  the  protho- 
nolary's  office  before  he  shall  be  permitted  to  sell  the  land  under 
an  execution  sued  out  upon  this  judgment :  because  it  will  show  that 
the  vendor  has  parted  with  his  title  to  the  estate  in  the  land  that  is 
about  to  be  sold  by  the  sheriff;  and,  what  may  be  of  much  more  im-  .  .. 
porlance  still  to  the  interests  of  the  defendant  and  his  other  creditors,  it 
may  induce  the  purchaser  to  give  a  full  price  for  the  estate  where, 
by  the  deed,  he  will  have  the  benefit  of  covenants  by  the  vendor  for 
the  future  and  quiet  enjoyment  of  it,  and  the  goodness  of  the  title. 

An  objection  has  also  been  made  to  the  amount  of  the  claim  of 
the  vendor  in  this  case.  But  the  amount  appears  to  be  nothing  more 
than  the  balance  remaining  unpaid  of  the  principal  of  the  purchase 
money  and  interest  thereon  at  the  rate  of  six  per  cent  per  annum, 
from  the  times  that  it  became  payable.  The  vendee  having  been 

IV.— 3  K 
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in  the  possession  of  the  land  and  in  the  receipt  of  the  rents,  issues 
and  profits  of  it  during  the  whole  of  the  time  for  which  interest  is 
charged,  there  is  certainly  no  good  reason  shown,  either  legal  or 
equitable,  why  it  ought  not  to  be  allowed.  It.  is  not.  pretended  that 
Stouffer,  the  vendee,  had  the  money  lying  by  him  unemployed  ready 
to  pay  it  as  soon  as  he  should  receive  a  title  for  the  land  ;  and  even 
if  he  had,  he  ought  to  have  given  notice  thereof  to  the  vendor.  But 
in  the  absence  of  such  notice,  if  he  had  the  money,  it  must  be  pre- 
sumed that  he  had  it  out  on  use,  and  received  interest  upon  it;  and 
being  a  trustee  of  the  purchase  money  for  the  vendor,  he  is  bound  to 
pay  over  such  interest.  But  if  he  had  not  the  money  either  ready 
by  him  or  out  upon  use,  the  vendor  is  still  entitled  to  the  interest  as 
well  as  the  principal,  because  the  vendee's  full  enjoyment  of  the  land 
is  considered  equivalent  to  his  receiving  interest  on  the  money  for 
the  vendor. 

The  decree  of  the  court  is  affirmed. 


Braddee  against  Brownfield. 

A  judgment  on  warrant  of  attorney  is  as  much  an  act  of  the  court  as  if  it  were 
formally  pronounced  on  nil  dicit,  or  a  cognovit;  and  till  it  is  reversed  or  set 
aside,  it  has  all  the  qualities  and  effect  of  a  judgment  on  verdict. 

An  action  of  debt  upon  the  statute  of  the  13th  of  April  1791,  for  the  penalty, 
for  refusing  to  enter  satisfaction  upon  a  judgment,  will  not  be  supported  by 
evidence  that  the  debt  was  paid  before  the  judgment  was  entered.  The  satis- 
faction must  be  of  the  judgment,  not  of  the  debt. 

ERROR  to  the  common  pleas  of  Fayette  county. 

This  was  an  action  of  debt  by  John  F.  Braddee  against  Basil 
Brownfield,  to  recover  the  penalty  provided  by  the  act  of  the  13th  of 
April  1791,  for  refusing  to  enter  satisfaction  upon  a  judgment.  The 
declaration  set  out  that  the  judgment  was  entered  by  warrant  of 
attorney  on  the  1st  of  April  1834,  and  that  the  judgment  or  debt 
had  been  previously  paid,  and  that  the  notice  required  by  the  act  of 
assembly  had  been  given  and  the  plaintiff  refused  to  enter  satisfac- 
tion, &c.  And  the  proof  was,  that  after  the  bond  and  warrant 
upon  which  the  judgment  had  been  confessed  had  been  given, 
Braddee  had  paid  the  money  to  Brownfield,  to  wit,  in  the  month  of 
January  1834;  and  the  only  question  in  the  cause  was,  whether 
these  allegations  and  facts  would  support  the  action.  A  verdict  and 
judgment  were  rendered  below  for  the  defendant. 

Austin,  for  plaintiff  in  error. 
Ewing,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  contemplation  of  law,  a  judgment  on  warrant 
of  attorney  is  as  much  an  act  of  the  court  as  if  it  were  formally  pro- 
nounced on  nil  dicit,  or  a  cognovit ;  and  till  it  is  reversed  or  set  aside, 
it  has  all  the  qualities  and  effect  of  a  judgment  on  verdict.  That  it 
is  a  judgment  within  the  meaning  of  the  statute  on  which  the  ac- 
tion is  founded,  the  plaintiff  has  himself  affirmed  by  counting  on  it. 
Like  any  other  judgment,  it  is  an  estoppel,  and  concludes  the  parties 
from  drawing  into  controversy  the  point  or  thing  adjudicated.  Not- 
withstanding this,  the  plaintiff  proposed  to  prove  the  judgment 
stillborn  by  proving  satisfaction,  not  of  it,  but  of  the  debt  before  the 
judgment  existed  ;  and  thus  to  affirm  the  identical  fact  that  had  been 
judicially  disaffirmed.  No  provision  of  the  statute  gives  special 
countenance  to  such  an  anomaly.  It  imposes  the  penalty  for  not 
acknowledging paymentof  record,  on  a  "person having  received  satis- 
faction for  his  debt  or  damages  recovered  by  judgment;"  which  certainly 
indicates  that  the  judgment,  merging  and  extinguishing,  as  it  does, 
all  previous  responsibility,  becomes  itself  the  debt  and  subject  mat- 
ter of  the  clause  commanding  satisfaction.  It  consequently  cannot 
be  satisfied  by  anticipation.  No  one  will  pretend  that  payment  be- 
fore judgment  may  be  pleaded  to  a  scire  facias  ;  and  the  reason  for  it 
equally  precludes  the  party  from  averring  the  same  fact  in  a  collate- 
ral action.  He  is  concluded  by  the  generality  of  the  estoppel,  not 
only  in  the  same  action,  but  in  every  other  between  the  same  parties. 
For  fraud,  a  judgment  may  doubtless  be  impeached  collaterally ;  but 
only  for  that  sort  of  fraud  which  is  engendered  by  collusion  of  the 
parties,  and  to  the  prejudice  of  a  third  person.  Per  fraudem  is  not  a 
plea  to  a  scire  facias;  nor  does  the  substance  of  it  entitle  the  plaintiff 
here  to  enter  into  the  original  merits.  Nothing  may  be  set  up  to  a 
scire  facias  that  might  have  been  ground  of  defence  originally  ;  but 
the  defendant  is  not  without  remedy  if  the  judgment  has  been  ob- 
tained surreptitiously.  For  previous  payment  or  failure  of  conside- 
ration, an  application  lies  to  the  equitable  power  of  the  court  to  open 
the  judgment  so  far  as  to  let  the  party  in  to  a  defence,  or  even  to 
set  it  aside.  Can  there  be  a  difference  in  this  respect  between  a 
scire  facias  and  an  action  for  the  penalty?  That  there  has  been  a 
fruitless  application  to  the  discretionary  powers  of  the  court  can 
scarce  be  thought  to  make  a  difference.  His  remedy  lay  there  ;  and 
the  statute  never  gave  the  present  proceeding  as  an  appeal  from  the 
decision.  What  would  be  the  ground  of  such  an  appeal?  Not 
what  the  statute  requires  for  the  ground  of  an  action,  but  the  falsi- 
fication of  the  fact  adjudicated.  By  the  statute,  the  payment  which 
calls  for  record  evidence  of  satisfaction,  is  payment  after  judgment, 
for  that  alone  stands  with  the  record  ;  in  which  particular,  the  decla- 
ration and  proof  were  palpably  vicious. 

Judgment  affirmed. 


APPENDIX. 


THE  following  specification  of  the  pleadings  and  evidence,  and  of 
points  on  which  bills  of  exception  were  taken  in  the  case  of  Francis- 
cus  v.  Reigart,  reported  at  page  98  ante,  being  deemed  explanatory 
of  the  principles  established  by  it,  is  here  given,  with  an  additional 
syllabus.  It  may  be  introduced  appropriately  after  the  first  para- 
graph on  page  100. 


Franciscus  against  Reigart. 

Deed  of  bargain  and  sale  of  certain  rents  by  A.  H.  and  wife,  to  J.  B.  L.  and  his 
heirs,  in  trust  to  recover  and  receive  said  rents  as  they  become  due,  and  to  sell  or 
otherwise  dispose  of  the  premises,  and  to  hold  the  proceeds  in  certain  undivided 
portions,  in  trust  for  M.  H.  and  others,  and  their  respective  heirs,  executors,  ad- 
ministrators and  assigns,  vests  the  legal  title  in  J.  B.  L. ;  and  the  use  is  not  exe- 
cuted by  the  statute. 

This  court  will  not  notice  an  error  of  a  court  below  in  the  construction  of  a 
writing,  if,  independently  of  such  writing,  the  successful  party  would,  upon 
other  grounds,  have  been  entitled  to  recover  on  the  testimony  of  a  witness  not 
impeached  or  contradicted  upon  the  trial. 

The  defendant  then  filed  of  record  a  copy  of  the  deed  mentioned 
in  the  avovvry,  and  a  brief  of  the  deduction  of  title  from  James  Ham- 
ilton to  himself. 

Plaintiff  pleaded,  1st.  That  he  is  not  the  tenant  of  John  B.  New- 
man, as  is  alleged  in  defendant's  avowry.  2d.  That  the  lot  described 
in  said  avowry  is  not  the  close,  soil  and  freehold  of  him,  the  said 
John  B.  Newman.  3d.  That  the  defendant  is  not  bailiff  of  the  said 
John  B.  Newman,  as  is  alleged  in  his  said  avowry.  4th.  That  there 
is  no  rent  in  arrear,  either  to  the  defendant,  or  to  the  said  John  B. 
Newman,  with  leave  to  add,  alter  and  amend  issues  and  rule  for 
trial. 

The.  defendant,  in  support  of  his  ri^ht  to  recover  the  rent  in  ques- 
tion, first  exhibited  the  title  of  the  phiintiff,  Franciscus,  to  the  lot  in 
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Queen  Street,  in  the  city  of  Lancaster,  mentioned  in  the  cognizance 
as  numbered  in  the  general  plan  508.  The  title  was  deduced 
from  Thomas  Cookson,  to  whom,  on  the  6th  of  November  1749,  it 
was  conveyed  in  fee  simple  by  James  Hamilton,  reserving  a  perpe- 
tual annual  ground  rent  of  80  shillings  sterling,  payable  at  Lancas- 
ter on  the  1st  of  May  in  every  year  thereafter,  with  clauses  of  dis- 
tress and  entry  for  non  payment  of  the  rent.  From  Cookson,  by 
numerous  mesne  conveyances  and  proceedings,  this  lot  came  to  the 
seisin  of  William  Taylor,  who,  by  indenture  of  the  1st  of  December 
1825,  conveyed  it  to  the  plaintiff,  Franciscus,  subject  to  the  yearly 
ground  rent  then  due,  and  to  become  due,  to  whomsoever  was  entitled 
to  receive  the  same. 

In  order  to  show  that  John  B.  Newman  was  the  party  entitled  to 
receive  this  rent,  the  defendant  produced  and  gave  in  evidence  the 
counterpart  deed,  dated  the  6th  of  November  1749,  James  Hamilton 
to  Thomas  Cookson,  for  lot  No.  508,  reserving  the  rent  in  question, 
which  was  proved  to  have  come  from  the  possession  of  John  B. 
Newman,  the  trustee,  and  from  among  original  title  papers  of  the 
Hamilton  family  in  his  possession.  He  next  gave  in  evidence  the 
will  of  the  said  James  Hamilton,  dated  the  14th  of  March  1776,  and 
proved  with  two  codicils  on  the  15th  of  September  1783,  whereby 
he  devised  the  said  rent  and  divers  lands,  ground  rents,  and  other 
rents  and  tenements,  to  his  nephew,  William  Hamilton,  for  and  dur- 
ing the  term  of  his  natural  life,  without  impeachment  of  waste,  and 
after  his  decease,  to  such  of  his  issue  male,  in  such  manner  and  for 
such  estates  as  was  therein  particularly  set  forth,  (and  as  for  default 
of  such  issue,  he  devised  the  same  as  hereinafter  mentioned,  after 
the  death  of  his  nephew,  Andrew  Hamilton,  hereinafter  named,  to 
such  of  the  issue  male  of  said  Andrew  as  are  hereinafter  mentioned) 
and  for  default  of  such  issue  of  said  William,  devised  the  same  to 
his,  the  said  testator's  nephew,  Andrew  Hamilton,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste,  and  after 
his  decease,  to  the  first  son  of  his  body,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  waste  ;  and  after  his  de- 
cease, to  the  heirs  male  of  the  body  of  such  first  son,  that  was  to  say, 
the  first,  second,  third,  fourth,  and  every  other  son  and  sons  suc- 
cessively of  the  first  son  of  said  Andrew,  as  they  should  be  in  senio- 
rity of  age,  and  priority  of  birth,  and  to  the  heirs  male  of  the  body 
of  such  first,  second,  third,  fourth,  and  every  other  son  and  sons  re- 
spectively, and  in  default  of  such  issue,  to  the  second  son  of  the  body 
of  said  Andrew,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste  ;  and  after  his  decease,  to  the  heirs  male  of 
the  body  of  such  second  son,  that  was  to  say,  the  first,  second,  third, 
fourth,  and  every  other  son  and  sons  successively  of  the  second  son 
of  said  Andrew,  as  they  should  be  in  seniority  of  age  and  priority  of 
birth,  and  to  the  heirs  male  of  the  body  of  such  first,  second,  third, 
fourth,  and  every  other  son  and  sons  respectively,  and  for  default  of 
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such  issue,  to  the  third,  fourth,  fifth,  and  every  other  son  and  sons 
successively  of  the  body  of  the  said  Andrew,  one  after  another,  ac- 
cording as  they  should  be  in  seniority  of  age  and  priority  of  birth,  for 
and  during  the  term  of  their  respective  natural  lives,  without  im- 
peachment of  waste — and  after  their  and  each  of  their  decease,  to 
the  heirs  male  of  the  body  of  each  and  every  of  the  said  third,  fourth, 
fifth,  and  every  other  son  and  sons  of  the  said  Andrew  successively 
and  respectively,  in  such  manner  as  it  was  before  limited  to  be  and 
remain  to  the  sons  of  the  first  and  second  sons  of  the  body  of  said 
Andrew.  And  for  default  of  all  such  issue  male  as  aforesaid,  he  de- 
vised the  same  to  the  heirs  of  the  body  of  the  said  William,  and  for 
default  of  such  heirs  to  the  heirs  of  the  body  of  the  said  Andrew,  and 
for  default  of  such  heirs,  devised  the  same  to  such  persons,  in  such 
manner  and  for  such  estates  as  therein  and  thereby  will,  on  reference 
thereto,  appear:  Provided  always,  that  in  the  case,  by  means  of  any 
of  the  limitations  thereinbefore  expressed  to  the  heirs  of  the  body  of 
any  of  the  several  persons  thereinbefore  mentioned  or  described,  any 
such  heirs  of  the  body  of  any  such  person  or  persons  should  happen 
to  be  two  or  more  females,  then,  in  all  and  every  one  of  such  cases, 
the  first  or  eldest  of  such  two  or  more  females  should  take  the  pre- 
mises as  special  heir,  and  she  only  and  solely,  and  the  heirs  of  her 
body  should  have  and  enjoy  the  whole  of  the  above  described  pre- 
mises to  herself  alone,  and  to  the  heirs  of  her  body,  without  partition 
or  division,  and  on  failure  of  such  issue  of  the  first  or  eldest  of  such 
females,  then  the  same  should  in  like  manner  succeed  and  remain 
whole  and  entire,  without  partition  or  division,  to  the  second  or  next 
eldest  of  such  two  or  more  females,  and  to  the  heirs  of  her  body,  and 
so  from  time  to  time,  as  often  as  that  case  should  happen. 

Defendant  then  proved  that  the  testator,  James  Hamilton,  died  in 
1783,  unmarried  and  without  issue,  leaving  two  nephews,  Andrew 
and  William,  sons  of  his  deceased  brother  Andrew  :  of  these  ne- 
phews William  died  in  1813,  unmarried  and  without  issue,  and 
Andrew  died  before  William,  leaving  issue,  seven  children,  namely, 
James,  his  eldest  son  ;  Andrew,  his  second  son  ;  Franks,  Margaret, 
Mary,  Ann  and  Rebecca;  James  died  in  July  1817,  intestate,  un- 
married and  without  issue  ;  Andrew,  who  was  born  on  the  4th  of 
November  1776,  died  in  May  1825,  leaving  a  widow,  Eliza,  now  the 
wife  of  John  Gardiner,  and  issue,  one  daughter,  Mary  Ann  Hamilton, 
now  about  fourteen  years  of  age;  Franks  died  in  1798,  under  age, 
unmarried  and  without  issue ;  Margaret,  who  was  the  eldest  daugh- 
ter, died  in  January  1828,  a  single  woman;  Mary  is  still  living  and 
single;  Ann  married  James  Lyle,  and  died  in  1798,  leaving  issue, 
two  daughters,  Mary  and  Ellen,  of  whom  Mary,  in  1818,  married 
Henry  Beckett,  and  in  the  autumn  of  1829  died,  leaving  him  sur- 
viving; and  Ellen,  in  1819,  married  HartmanKuhn;  James  Lyle  died 
the  10th  of  August  1826  ;  Rebecca  married  Francis  Louis  O'Bierne. 

The  defendant  next  gave  in  evidence  an  indenture  quadripartite 
between  Andrew  Hamilton  (the  third),  and  Eliza  his  wife  of  the 
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first  part,  John  B.  Newman  of  the  second  part,  James  Lyle  of  the 
third  part,  and  Margaret  Hamilton  of  the  fourth  part.  This  inden- 
ture was  dated  the  Glh  of  August  1818  (after  the  death  of  James 
Hamilton,  the  testator's  great  nephew).  It  was  a  deed  to  lead  the 
uses  of  a  common  recovery  with  treble  voucher  of  this  and  other  rents, 
about  to  be  suffered  in  the  common  pleas  of  Lancaster  county,  \v  Inch 
was  to  enure  to  the  use  of  Andrew  Hamilton  in  fee  simple.  By 
this  deed  Andrew  Hamilton  conveyed  the  rent  in  question  to  John 
B.  Newman,  to  the  intent  that  he  should  become  tenant  to  the 
prcccipe  in  said  recovery,  wherein  said  James  Lyle  was  to  be  de- 
mandant, Andrew  Hamilton  first  vouchee,  and  Margaret  Hamilton, 
second  vouchee,  &c. 

The  proposed  recovery  was  suffered  accordingly  at  August  term 
1818,  in  the  court  of  common  pleas  of  Lancaster  county.  The  re- 
cord of  the  recovery  was  given  in  evidence. 

After  this  recovery,  by  a  deed  of  bargain  and  sale  dated  the  26th 
August  1818,  Andrew  Hamilton  and  wife  conveyed  the  rent  in 
question,  with  other  rents,  to  the  said  James  Lyle  and  John  B. 
Newman,  and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  for  the  use  of  the  said  Lyle  and  Newman,  and  the 
survivor,  his  heirs  and  assigns,  in  trust,  to  recover  and  receive  the 
rents  as  they  should  become  due,  nnd  sell  or  otherwise  dispose  of 
the  whole  or  any  part  of  them,  and  hold  the  proceeds,  as  to  two 
fifteenths  thereof,  in  trust  for  Margaret  Hamilton,  her  heirs,  execu- 
tors, administrators  or  assigns,  as  to  two  fifteenths  in  trust  for  Mary 
Hamilton,  her  heirs,  &c.,  as  to  one  fifteenth  in  trust  for  Mary  Ann 
Lyle,  her  heirs,  &c.,  as  to  one  fifteenth,  in  trust  for  Ellen  Lyle,  her 
heirs,  &c.,  as  to  two  fifteenths  in  trust  for  Rebecca  O'Bieme,  du- 
ring her  natural  life,  for  her  separate  use,  and  after  her  decease,  for 
her  children  then  living,  their  heirs,  &c.,  as  tenants  in  common,  and 
as  to  the  residue,  being  seven  fifteenth-parts,  in  trust  for  the  said 
Andrew  Hamilton,  his  heirs,  &c. 

James  Lyle  having  died,  as  above,  on  the  10th  of  August  1826, 
leaving  John  B.  Newman  sole  surviving  trustee,  the  defendant's 
authority  to  distrain  as  his  bailiff  was  proved  by  the  deposition  of 
Thomas  Cadwalader,Esq.,who  testified  that  "the  defendant  Reigart, 
during  all  the  summer  of  1831,  and  previously,  was  bailiff  of  John 
B.  Newman,  with  power  to  distrain  for  rents  due  and  payable  out 
of  lots  in  Lancaster,  of  which  rents  Mr  Newman  was  trustee.  In 
September  1831  Mr  Newman  executed  a  written  power  for  that 
purpose,  which  I  transmitted  to  Mr  Reigart,  whose  authority  under 
Mr  Newman  had  previously  been  a  verbal  one  ;  Mr  Newman  has 
been  informed  of  the  distress  out  of  which  this  action  arises,  and  has, 
in  my  presence  and  hearing,  approved  of  it." 

In  his  cross  examination  this  witness  said  :  "  I  remember  that  Mr 
Newman  gave  me  the  verbal  authority  to  give  to  Reigart,  and  I 
did  afterwards  give  it  to  him  verbally.  I  was  at  Lancaster  on  the 
subject  several  times,  and  Mr  Newman  has  approved  of  this  distress 
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since.     It  was  in  the  spring  of  1831  that  Mr  Newman  gave  me  the 
authority,  and  I  gave  it  to  Mr  Reigart  the  same  spring." 

Defendant  then  gave  in  evidence  the  notice  of  distress  to  the 
plaintiff  Franciscus,  containing  an  enumeration  of  the  articles  dis- 
trained. This  notice  was  dated  the  25th  of  July  1831,  and  was 
signed  John  B.  Newman,  trustee,  by  his  agent  and  attorney,  E.  C. 
Reigart. 

The  defendant  here  closed  his  case. 

The  first  testimony  offered  by  the  plaintiff  was  a  notice  addressed 
to  him  by  the  defendant,  which  was  read  to  the  jury  without  objection ; 
it  was  in  these  words  : 

Lancaster,  May  1834. 

To  Mr  George  Franciscus. 

Being  authorized  by  the  guardians  of  Mary  Ann  Hamilton,  and 
the  trustees  of  F.  L.  O'Bierne  and  Rebecca  his  wife,  to  demand  and 
receive  all  the  rents  allotted  to  them  respectively,  in  the  partition  of 
the  estate  of  James  and  Andrew  Hamilton  deceased,  at  Lancaster, 
and  which  was  confirmed  by  the  district  court  for  the  city  and  county 
of  Lancaster.  I  respectfully  solicit  your  attention  to  the  payment  of 
the  amount  due  by  you  on  your  lots. 

Very  respectfully. 

E.  C.  REIGART. 

The  plaintiff  next  gave  in  evidence  a  partition  made  in  the  year 
1830,  under  proceedings  in  the  district  court  for  the  city  and  county 
of  Lancaster,  of  the  lands  and  rents  of  the  Hamilton  family.  By 
these  proceedings  the  rent  in  question  was  allotted  to  Mary  Ann 
Hamilton,  infant  daughter  and  devisee  of  Andrew  Hamilton,  who, 
by  her  guardians,  was  one  of  the  plaintiffs  in  said  partition.  John 
B.  Newman,  as  whose  bailiff  the  defendant  in  the  present  action 
had  made  cognizance,  was  also  a  party  plaintiff  in  the  partition,  as 
one  of  the  executors  and  devisees  named  in  the  will  of  Margaret 
Hamilton  deceased.  It  was,  therefore,  contended,  that  by  the  judg- 
ment in  the  partition  he  was  estopped  from  alleging  that  the  legal 
ownership  of  the  rent  in  question  was  now  in  himself. 

The  plaintiff  then  gave  in  evidence  sundry  letters  of  attorney  and 
other  documents,  some  prior  and  some  subsequent  to  the  partition, 
showing  that  the  persons  named  as  cestuis  que  trust  under  the  con- 
veyance to  Lyle  and  Newman  of  the  26th  of  August  1818,  had  ex- 
ercised the  authority  of  owners  of  the  rents  embraced  in  that  con- 
veyance, and  that  James  Lyle,  one  of  the  trustees,  had  himself  ac- 
quiesced therein.  Among  the  letters  of  attorney  was  one  of  the  13th 
May  1831,  from  the  trustees  of  Francis  Lewis  O'Bierne  and  Re- 
becca his  wife,  to  the  defendant  Reigart,  authorizing  him  to  collect 
their  rents  in  Lancaster,  distrain,  &c.,  &c.  John  B.  Newman  (who 
was  not  one  of  the  trustees  of  the  particular  purpart  allotted  to  the 
use  of  Mrs  O'Bierne)  united  in  this  letter  of  attorney,  and  in  general 
terms  constituted  Mr  Reigart  his  true  and  lawful  attorney  for  the 
purposes  aforesaid. 

IV.— 3  L 
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The  plaintiff  next,  gave  in  evidence  the  record  of  a  common  reco- 
very in  the  common  pleas  of  Lancaster,  of  August  term  1815,  suf- 
fered during  the  lifetime  of  James  Hamilton,  the  great  nephew  of 
the  testator,  James  Hamilton,  and  three  years  previous  to  the 
suffering  of  the  recovery  given  in  evidence  by  the  defendant.  In 
this  recovery  James  Lyle  was  demandant,  and  John  B.  Newman 
tenant  witli  voucher,  first  of  James  and  secondly  of  Andrew  Hamil- 
ton. It  was  for  fifteen  hundred  messuages,  fifteen  hundred  barns, 
fifteen  hundred  stabler,  fifteen  hundred  gardens,  and  eighteen  hun- 
dred acres  of  land — three  hundred  acres  of  meadow,  three  hundred 
acres  of  pasture,  and  twelve  hundred  acres  of  arable  land,  with  the 
appurtenances,  situate  in  the  county  of  Lancaster  and  common- 
wealth of  Pennsylvania,  being  the  same  land  which,  £c.  Also 
the  deed  to  lead  the  uses  and  make  a  tenant  to  the  pracipe  for  this 
recovery,  being  an  indenture  quadripartite  of  (lie  15ih  of  August  1815, 
between  James  Hamilton  of  the  first  part,  John  B.  Newman  of  the 
second  part,  James  Lyle  of  the  third  part,  and  Andrew  Hamilton 
of  the  fourth  part.  This  deed  and  the  recovery  both  purported  to 
be  of  the  lands  conveyed  to  James  Hamilton,  the  great  uncle  and 
testator  first  above  mentioned,  in  his  lifetime,  and  before  the  mak- 
ing of  his  will  by  sundry  conveyances  therein  recited.  The  lot  out 
of  which  the  rent  in  question  was  reserved,  had,  before  the  deed  of 
1749  from  Hamilton  to  Cookson,  been  granted  to  James  Hamilton 
by  one  of  these  several  conveyances. 

This  recovery  having  enured  to  the  use  of  James  Hamilton,  the 
great  nephew,  in  fee  simple,  he,  on  the  26th  of  May  1816,  conveyed 
to  his  brother  Andrew,  in  fee  simple,  one-third  of  the  premises  em- 
braced in  the  recovery.  The  plaintiff  contended  that  this  recovery 
had  included  the  rent  in  question,  arid  had  rendered  inoperative,  or 
had  impaired  the  operation  of  the  subsequent  recovery  relied  on  by 
the  defendant. 

The  plaintiff  then  offered  to  prove  that  certain  annual  amounts  of 
city  ami  county  tax  had  been  charged  and  assessed  and  paid  upon  lot 
No.  508,  out  of  which  the  alleged  rent  charge  was  claimed ;  the 
amount  now  claimed  embracing  the  sum  charged  assessed  and  paid 
on  account  of  city  and  county  tax  during  the  several  years  in  which 
the  alleged  rent  had  accrued. 

The  court  was  of  opinion  that  the  enactment  of  the  sixth  section 
of  the  act  of  the  3d  of  April  1804,  was  not  made  with  reference 
to  the  relation  of  tenant  in  fee  simple,  and  the  owner  of  the  ground 
rent  reserved  and  issuing  out  of  the  land,  but  referred  to  the  land- 
lord, the  owner  of  the  land,  and  the  tenant  under  him  ;  that  the 
act  does  not  apply  to  this  case,  in  which  the  fee  simple  was  conveyed 
in  1749  by  James  Hamilton  to  Thomas  Cookson,  reserving  the  rent 
of  80  shillings  ;  and  that  the  testimony  offered  of  taxes  paid  by 
George  Franciscus,  was  inadmissible. 

This  offer  was  therefore  overruled,  and  a  bill  of  exceptions  ten- 
dered and  sealed. 

Other  evidence  was  offered  and  overruled,  and  exceptions  tendered 
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and  sealed  ;  but  the  exceptions  were  not  afterwards  noticed  in  the 
supreme  court. 

Some  lot  holders,  as  witnesses  for  plaintiff,  testified  that  they  had 
been  called  upon  to  pay  their  rents  to  different  persons  at  or  about 
the  same  time  during  the  year  1831.  One  of  these  persons  was  the 
defendant,  Reigart,  agent  for  Mary  Ann  Hamilton  and  the  trustees 
of  R.  O'Bierne ;  the  other  was  George  Campbell,  at  that  time  agent 
for  some  other  members  of  the  Hamilton  family. 

The  plaintiff  having  closed,  the  defendant  referred  to  the  record  of 
the  partition  to  show  that  the  ideaof  a  double  claim  having  been  made 
for  the  same  rent  was  a  mistake,  arising,  as  he  alleged,  from  the  cir- 
cumstance that  the  same  lot  holders  held  different  lots,  the  rents  re- 
served out  of  which  had  been  allotted  to  different  members  of  the 
Hamilton  family,  who  at  the  time  referred  to  had  different  agents, 
each  of  whom  had  claimed  the  rent,  payable  to  his  respective  consti- 
tuent. 

The  defendant  then  offered  in  evidence  certain  assessments  from 
the  year  1780,  to  show  that  the  rent  in  question  had,  with  other 
rents,  been  the  subject  of  annual  assessment  and  taxation,  separate 
from,  and  independently  of,  the  lots  out  of  which  the  rents  were  re- 
served and  issued.  This  evidence  was  objected  toby  the  plaintiff  as 
irrelevant,  and  the  court  overruled  it. 
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ABANDONMENT. 
LIEN,  5. 

ABATEMENT. 

JUDGMENT,  6. 
PLEADING,  5,  6,  7. 

ACCORD. 

An  agreement  to  pay  a  less  sum  of  money,  and  to  deliver  goods  in  dis- 
charge of  a  greater  sum  owing  and  payable,  must  be  fully  executed,  and  the 
money  and  goods  accepted  in  satisfaction  thereof ;  otherwise  it  is  no  ex- 
tinguishment  of  the  original  debt.  Accord,  in  such  cases,  forms  no  bar  to 
a  recovery  on  the  original  cause  of  action,  and  cannot  be  pleaded  for  that 
purpose.  Spruneberger  v.  Dentler,  126. 

ACCOUNT. 

BOOK  ACCOUNT,  1,  2. 
DEFENCE,  1. 

ACCOUNT  RENDER. 

An  action  of  account  render  will  lie  against  an  attorney  at  law  for 
moneys  received  for  his  client.  Bredin  v.  Kingland,  420. 

In  general  this  action  lies  wherever  one  man  has  received  moneys  as 
the  agent  of  another.  Ibid. 

ACQUIESCENCE. 
NUISANCE,  1. 

ACTION. 

TRESPASS,  1,  2. 
PAWN,  1. 
PARTNER,  1,  2. 

1.  For  a  breach  of  contract  between  a  sheriff,  and  his  vendee  of  land,  no 
action  will  lie  in  the  name  of  any  one  but  the  sheriff.  Adams  v.  Adams, 
160. 
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ACTION. 

2.  One  who  is  jointly  bound  in  a  recognizance  with  another,  cannot, 
either  in  his  own,  or  in  a  representative  capacity,  maintain  an  action  upon 
the  recognizance  against  his  co-re9Ognizor.     Simonton's  Estate,  180. 

3.  The  action  of  trespass  to  recover  treble  damages,  given  by  the  act  of 
the  29th  of  March  1S24,  for  cutting  trees,  can  be  maintained  only  by  the 
owner  of  the  land.     Tammany  v.  Whittaker,  221. 

4.  An  attorney  at  law  may  maintain  an  action  on  an  implied  assumpsit 
for  professional  services  rendered  by  him,  without  regard  to  the  quality  of 
tie  services.     Foster  \.  Jack,  334. 

5.  One  administrator  cannot  maintain  an  action  against  his  co-adminis- 
trator on  the  administration  bond  by  which  they  are  jointly  and  severally 
bound.     M'Divitt  v.  M'Divitt,  384. 

6.  An  action  for  money  had  and  received  will  not  lie  against  assignees 
under  a  voluntary  assignment.     Gray  v.  Bell,  410. 

7.  If  a  negotiable  note  be  given  for  goods  which  had  been  previously  sold 
and  charged  to  the  purchaser,  a  recovery  cannot  be  had  on  the  original 
contract,  without  the  note,  or  satisfactorily  accounting  for  its  absence  or  loss. 
Hays  v.  M'Clurg,  452. 

8.  The  trustee  of  an  habitual  drunkard  cannot  be  sued  upon  a  contract 
entered  into  before  inquisition  found,  although  he  may  have  effects  in  his 
hands  sufficient  to  pay.     Steel  v.  Young,  459. 

9.  The  action  of  covenant  is  the  appropriate  and  most  definitive  remedy 
where,  in  affirmance  of  the  contract,  a  vendor  seeks  to  recover  the  pur- 
chase money  upon  articles  of  agreement  for  the  sale  of  land,  the  vendee 
not  having  entitled  himself  to  a  deed  by  fulfilling  his  part  thereof.    Love  v. 
Jones,  465. 

Advantages  of  this  remedy  over  that  by  ejectment.     Ibid. 

ADEMPTION. 

LEGACY,  4. 

ADMINISTRATION. 

ADMINISTRATOR,  1,  2,  3,  4. 

The  husband  of  an  heir  at  law  is  not  entitled,  as  a  matter  of  right,  to 
administration  cum  testamento  annexo  upon  the  estate  of  the  ancestor. 
And  if  he  stand  in  the  situation  of  a  litigant  against  the  interests  of  the 
heirs  and  legatees  of  the  estate,  it  would  be  improper  to  grant  letters  to 
him.  Ellmaker's  Estate,  34. 

A  register,  in  granting  letters  of  administration,  is  bound  to  respect  the 
nomination  of  the  next  of  kin,  when  they  decline  to  exercise  their  right  to 
administer.  Ibid. 

The  right  to  administration  is  predicated  upon  the  ground  of  interest 
in  the  estate,  either  as  an  heir,  legatee  or  creditor.  Ibid. 

ADMINISTRATION  BOND. 

An  action  and  judgment  against  the  obligors  upon  an  administration 
bond  by  one  creditor,  under  the  fourteenth  and  fifteenth  sections  of  the  act 
of  the  27th  of  March  1713,  are  a  bar  to  a  separate  action  by  another  credi- 
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ADMINISTRATION  BOND. 

tor  against  one  of  the  administrators  on  the  same  bond.     M'Divitt  v. 
M'Divitt,  384. 

One  administrator  cannot  maintain  an  action  against  his  co-adminis- 
trator on  the  administration  bond  by  which  they  are  jointly  and  severally 
bound.  Ibid. 

ADMINISTRATOR. 

ORPHAN'S  COURT,  1. 
ADMINISTRATION  BOND. 
DECEDENT,  3,  4,  6. 

1.  Upon  the  sale  of  real  estate  by  an  administrator,  by  order  of  the 
orphan's  court  for  the  payment  of  debts,  the  interest  upon  those  debts 
ceases  at  the  return  day  of  the  order  of  sale.     Ramsey's  Appeal,  71. 

2.  An   administrator  or  trustee  who,  in  the  management  of  the  funds, 
acts  unfaithfully  and  dishonestly  towards  his  cestuis  que  trust,  will  be 
allowed  no  compensation,  on  the  settlement  of  his  account.     Swartswal- 
ter's  Account,  77. 

3.  If  an  action  be  brought  against  a  surety  in  a  recognizance  given  by  an 
administrator,  conditioned  for  the  faithful  discharge  of  his  duty  in  account- 
ing for  the  proceeds  of  sale  of  real  estate,  it  will  not  be  defeated  by  the 
defendant's  procuring  the  administrator  to  resign,  and  new  letters  to  issue 
to  another,  who  charged  himself  in  his  account  with  the  proceeds  of  the 
sale  of  the  land  sold  by  his  predecessor.     Stewart  v.  Moody,  169. 

In  order  to  the  maintenance  of  an  action  against  a  surety,  in  a  recogni- 
zance conditioned  for  the  appropriation  of  the  proceeds  of  the  sale  of  real 
estate  by  an  administrator,  it  is  not  necessary  that  the  administrator  him- 
self should  have  been  first  sued.  Ibid. 

4.  An  administrator  is  not  chargeable  with  the  consequences  of  a  disas- 
trous exercise  of  his  discretion,  unless  it  be  accompanied  with  such  negli- 
gence as  raises  a  presumption  of  wilful  misconduct.     But  if,  upon  a  sale  of 
real  estate  by  order  of  the  orphan's  court,  he  leave  a  portion  of  the  pur- 
chase money  in  the  hands  of  the  purchaser,  by  reason  of  which  it  be  lost, 
he  shall  account  for  it.     Dillebaugh's  Estate,  177. 

5.  An  administrator  of  a  deceased  soldier  of  the  Pennsylvania  line  might 
draw  a  tract  of  donation  land,  and  might  receive  a  patent  for  it ;  and  the 
title  would  enure  to  the  persons  legally  entitled.     De  France  v.  Strieker, 
327. 

AGREEMENT. 

A  specific  performance  of  an  unexecuted  verbal  agreement  for  the  pur- 
chase and  sale  of  land  cannot  be  enforced  by  action.  Irvine  v.  Bull, 

287. 

AMENDMENT. 

1.  The  statute  of  amendments  applies  to  cases  as  well  after  an  appeal  from, 
as  before,  an  award  of  arbitrators.  Fairchild  v.  Dennison,  258. 

Plaintiff  declared  on  a  note  for  500  dollars,  also  for  money  expended  on 
an  insimul  computasset,  and  for  work  and  materials ;  he  afterwards  filed  a 
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AMENDMENT. 

statement  on  a  due-bill  and  a  book  account.  Held,  that  this  was  not  such  a 
different  "  cause  of  controversy"  as  to  render  the  amendment  illegal.  Ibid. 
2.  If  a  justice  of  the  peace  mistake  the  name  of  a  firm  in  the  style  of  a 
suit,  the  court  of  common  pleas  upon  an  appeal  may  amend  it.  Bratton  v. 
Seymour,  329. 

APPEAL. 

AWARD,  1. 
PLEADING,  6. 

APPEARANCE. 
LIEN,  I. 

ARBITRATION. 

1.  An  irregularity  in  a  proceeding  under  the  arbitration  law  must  be 
taken  advantage  of  within  a  reasonable  time  :  it  is  too  late  after  an  execu- 
tion has  been  issued,  lands  levied  on,  condemned  and  sold.     M'Cord  v. 
Scott,  11. 

2.  General  covenants  providing  for  the  settlement,  by  arbitration,  of  dis- 
putes that  may  arise  between  the  contracting  parties,  do  not  take  away 
the  jurisdiction  of  the  courts.     Gray  v.  Wilson,  39. 

3.  By  the  fourth  section  of  the  supplementary  arbitration  act  of  March 
1820,  it  is  the  duty  of  the  party  who  enters  the  rule,  to  serve  a  copy  of  the 
record  of  the   appointment  upon  the  adverse  party,  if  he  reside  in  the 
county,   although  his   attorney   attends  when  the  appointment  is  made. 
Henry  v.  Norwood,  347. 

ASSETS. 

All  assets  of  a  decedent's  estate  must  come  to  the  hands  of  his  personal 
representative;  a  payment  of  the  estate  to  any  one  else  is  a  mispayment. 
Eisenbise  v.  Eisenbise,  134. 

ASSIGNEES. 

Assignees  under  a  voluntary  assignment  are  not  liable  in  an  action 
for  money  had  and  received,  before  an  account  has  been  settled  and  decree 
made  by  the  court  of  common  pleas.  Gray  v.  Bell,  410. 

ASSIGNMENT. 

1.  The  amount  of  a  judgment,  which  has  been  assigned    by  general 
terms  and  the  payment  of  it  guarantied,  is  not  to  be  controlled  by  a  state- 
ment in  figures  annexed  to  the  assignment.     The  guarantee  is  of  a  contin- 
gency, not  of  an  amount  which  either  party  may  certainly  ascertain  by  a 
recurrence  to  the  record.     Oyster  v.  Waugh,  158. 

2.  One  who  procures  an  assignment  to  be  made  and  participates  in  its 
benefits,  shall  not  afterwards  be  permitted  to  defeat  it  by  levying  an  execu- 
tion on  the  property  assigned.     Gray  v.  Bell,  410. 
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ASSUMPSIT. 

1.  A  request  by  a  father  to  a  physician  to  attend  his  son,  then  of  full  age, 
and  sick  at  the  father's  house,  raises  no  implied  promise  on  the  part  of  the 
father  to  pay  for  the  services  rendered.     Boyd  v.  Sappington,  247. 

On  the  trial  of  such  a  claim,  it  is  competent  for  the  defendant  to  give 
evidence  of  the  ability  of  the  son  to  pay.     Ibid. 

2.  An  attorney  at  law  may  maintain  an  action  on  an  implied  assumpsit, 
for  professional  services  rendered  by  him,  without  regard  to  the  quality  of 
the  services.     Foster  v.  Jack,  334. 

3.  If  an  execution  be  illegally  issued  and  levied  on  assigned  property,  a 
promise  by  the  assignees  to  be  personally  responsible  for  the  debt  upon 
withdrawing  the  execution,  is  void  for  want  of  consideration.     Gray  v. 
Bell,  410. 

ATTORNEY  AT  LAW. 

1.  An  attorney  at  law  may  maintain  an  action  on  an  implied  assumpsit, 
for  professional  services  rendered  by  him,  without  regard  to  the  quality  of 
the  services.     Foster  v.  Jack,  334. 

The  statute  of  limitation  does  not  commence  to  run  against  the  claim  of 
an  attorney  at  law  for  professional  services,  so  long  as  the  debt  which  he 
seeks  to  recover  for  his  client  remains  unpaid.  Ibid. 

2.  An  attorney  at  law  who  collects  money  and  neglects  or  refuses  to  pay 
it  over  to  his  client  until  sued  for  it,  is  entitled  to  no  compensation  for  his 
professional  services.     Bredin  v.  Kingland,  420. 

AWARD. 

LIEN,  1,  4. 

1.  In  a  joint  action  of  debt  against  two,  arbitrators,  to  whom  the  cause 
was  referred,  reported  against  one  defendant,  and  in  favour  of  the  other, 
from  which  there  was  no  appeal.     Upon  a  sale  of  the  real  estate  of  the 
party  against  whom  the  award  was  made,  and  the  money  being  brought 
into  court  for  appropriation,  it  was  held,  that  the  plaintiff  was  entitled  to 
have  the  amount  of  the  judgment  out  of  the  money  in  court,  although  a 
writ  of  error  was  pending  upon  which  the  validity  of  the  judgment  would 
be  tried.     Gram's  Appeal,  43. 

2.  When  an  award  of  arbitrators  is  substantially  defective,  it  should  be 
set  aside,  and  not  recommitted  to  the  arbitrators.     Etter  v.  Edwards,  63. 

A  decision  of  a  court  setting  aside  an  award,  virtually  disposes  of  all 
subsequent  motions  respecting  the  award.  Ibid. 

3.  Upon  an  agreement  between  the  parties  to  refer  all  matters  in  vari- 
ance, in  several  suits,  to  three  referees,  whose  award  shall  be  final,  an 
award  made  by  two  of  the  three  is  bad,  notwithstanding  the  record  sent  to 
the  referees  by  the  prothonotary,  authorized  a  report  to  be  made  by  a 
majority.     Welty  v.  Zentmyer,  75. 

4.  An  award  of  arbitrators,  made  under  the  act  of  1810,  continues  to  be 
a  lien  on  the  lands  of  the  defendant  during  the  pendency  of  the  appeal, 
without  a  scire  facias  to  revive  the  same.     Dietrich's  Appeal,  208. 

IV. 3  M 
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BAIL. 

1.  The  surrender  of  the  principal  in  an  insolvent  bond  before  the  day  of 
appearance,  will  not  discharge  the  bail  from  his  obligation.       Kelly  v. 
Stepney,  69. 

2.  Special  bail  has  until  the  quarto  die  post  of  the  scire  facias  to  sur- 
render his  principal ;  but  the  first  day  of  the  term  is  not  excluded  in  the 
computation.     If,  therefore,  the  return  day  be  Monday,  the  surrender  can- 
not be  made  after  Thursday.     Cowles  v.  Brawley,  358. 

BARGAIN  AND  SALE. 
DEED,  3. 

BOND. 

SHERIFF,  1. 
EVIDENCE,  8,  19. 
TREASURER'S  SALE,  2. 
ADMINISTRATION  BOND. 
ACTION,  5. 

1.  The  second  section  of  the  act  of  congress  of  the  19th  of  April  J816, 
which  makes  it  the  duty  of  the  collector  of  the  revenue  to  take  a  bond 
from  the  proprietors  of  stills,  with  two  or  more  sureties,  is  directory  ;  and 
a  bond  taken  with  one  surety  only,  is  not  therefore  void.     Sharp  v.  The 
United  States,  21. 

But  a  bond  taken  under  that  act,  signed  by  one  surety,  which  contained 
in  the  body  of  it  the  names  of  two,  is  not  recoverable  against  the  one  who 
signed  it,  unless  it  be  proved  that  he  who  signed  it  dispensed  with  the  exe- 
cution of  it  by  the  other.  Ibid. 

2.  An  obligation  of  two  individuals,  running  thus,  "  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  and  every  of  them,  firmly  by  these 
presents,"  is  joint  and  several.     Wood  v.  Hummel,  50. 

BOOK  ACCOUNTS. 

1.  Under  what  circumstances  a  book  of  accounts  between  the  parties  to 
a  suit  may  be  given  in  evidence,  and  the  effect  of  an  account  made  out  by 
one  party  and  delivered  to  the  other,  and  retained  by  him  with  or  without 
objection.     Henry  v.  Oves,  46. 

2.  In  order  to  the  validity  of  a  book  entry  as  evidence,  it  must  be  a  re- 
gistry of  a  sale  and  delivery  actually  made  of  the  things  therein  contained, 
at  the  time  of  their  being  so  entered.     Fairchild  v.  Dennison,  258. 

BRIDGE. 

A  toll-bridge  erected  by  two  individuals  across  a  river  between  their 
lands,  by  legislative  authority,  is  real  estate,  and  the  proceeds  of  the  sale  of 
it  by  the  sheriff  will  be  so  distributed.  Meason's  Estate,  341. 

CANCELLATION. 
CONTRACT,  2. 
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CASE  STATED. 

EVIDENCE,  13. 

CERTIORARI. 

WRIT  OF  ERROR,  2. 
COSTS,  4. 

CHALLENGE. 
JUROR. 

CHARACTER. 

The  character  for  veracity  of  a  female  witness  may  not  be  impeached 
by  evidence  of  her  general  character  for  chastity.  Gilchrist  v.  M  'Kee, 
380. 

CHATTELS. 

EVIDENCE,  13,  23. 

1.  A  contract  by  a  merchant  to  deliver  hides  to  a  tanner,   to  be  charged 
at  cost  and  five  per  cent  commission,  and  interest  after  six  months,  and 
when  tanned  to  be  returned  to  the  merchant  to  be  sold  by  him,  and  out  of 
the  proceeds  of  the  sale  the  first  cost  and  five  per  cent  to  be  deducted,  and 
the  balance  to  be  paid  to  the  manufacturer,  is  such  a  sale  as  will  subject 
the  hides  to  levy  and  sale  as  the  property  of  the  manufacturer.     Jenkins 
v.  Eichelberger,  121. 

The  law  will  allow  of  no  device  to  elude  the  principle  which  forbids  a 
lien  to  be  created  on  chattels  as  a  security  separate  from  the  possession. 
Ibid. 

2.  A  fixture  erected  by  a  tenant  on  demised  premises  for  the  purpose  of 
carrying  on  his  trade,  is  personal  property,  and  may  be  removed  by  him 
or  levied  on  by  fieri  fad  as  against  him,  and  at  his  death  passes  to  his  exe- 
cutor :  and  it  does  not  alter  the  case  that  by  the  agreement  between  the 
landlord  and  tenant,  the  fixture,  in  a  certain  event,  was  to  become  the  pro- 
perty of  the  landlord,  unless  that  event  had  actually  occurred.    Lemar  v. 
Miles,  330. 

CLERK. 

It  is  no  part  of  the  business  of  a  clerk  in  a  store  to  borrow  money  and 
draw  bills  or  notes  for  it  in  the  name  of  the  firm.  Kerns  v.  Piper,  222. 

COMPROMISE. 

EVIDENCE,  5. 

CONSIDERATION. 
ASSUMPSIT,  3. 

CONSTABLE. 

JUSTICE  OF  THE  PEACE. 
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CONSTABLE. 

A  constable    is    liable   for  an  escape,  without  proof  of  negligence  or 
misconduct  on  his  part.     Blue  v.  The  Commonwealth,  215. 

CONTRACT. 

CHATTELS,  1,  2. 
COVENANT. 
DECEDENT,  5,  6. 
ESTOPPEL. 

EVIDENCE,  11,  21,  24. 
ACTION,  8. 

1.  Technical  words  in  a  written  contract  must  have  a  technical  inter- 
pretation  :  hence,  a  relinquishment  of  all  right  of  dower  to,  in,  or  out  of,  an 
estate,  which  the  releasor  had  in  law  or  in  equity,  or  in  any  way  might  or 
could  possibly  have,  will  not  exclude  a  widow  from  a  share  of  the  personal 
estate  under  the  statute  of  distributions.     Ellmaker  v.  Ellmaker,  89. 

2.  A  contract  for  the  purchase  and  sale  of  land,  executed  by  the  delivery 
of  a  deed  and  receipt  of  bonds  for  the  purchase  money,  may  be  rescinded 
as  to  the  parties  themselves,  by  a  cancellation  of  the  bonds  and  a  re-delivery 
of  the  deed  to  the  grantor.     If  the  grantee  should,  after  such  sale,  marry 
the   grantor,  and  thus  get  possession  of  the  estate  and  of  the  deed,  he 
would  not  thereby  be  reinvested  with  the  title.     Wiley  v.  Christ,  196. 

3.  It  is  not  competent  to  prove  by  parol  what  is  the  general  understand- 
ing of  the  county  as  to  the  construction  of  a  written  contract  for  the  sale  of 
land.     Paull  v.  Lewis,  402. 

4.  Upon  a  contract  for  the  sale  of  a  tract  of  land,  at  a  particular  price  per 
acre,  the  vendor  is  entitled  to  the  price  of  the  whole  number  of  acres, 
without  making  the  allowance  of  six  per  cent.     Ibid. 

5.  The  execution  and  delivery  of  a  deed  by  the  vendor,  and  the  delivery 
of  bonds  and  mortgage  to  secure  the  purchase  money  by  the  vendee,  is  not 
always  such  an  execution  of  the  original  contract  as  will  preclude  an  action 
upon  it  to  compel  the  performance  of  some  of  its  stipulations.     Neil  v. 
Thompson,  405. 

6.  A  statement  of  the  price  is  an  essential  part  of  an  agreement  for  the 
purchase  and  sale  of  land ;  but  if  it  be  not  inserted,  parol  evidence  maybe 
given  of  it.     Monahan  v.  Colgin,  436. 

COSTS. 

DAMAGES,  3. 
WITNESS,  5. 

1.  Upon  a  judgment,  by  a  justice,  for  the  plaintiff,  an  appeal  to  the  com- 
mon  pleas  by  the  defendant,  a  reference  to  arbitrators  and  award  for  defen- 
dant, an  appeal  by  plaintiff,  and  a  verdict  for  the  plaintiff  for  a  sum  less 
than  the  judgment  of  the  justice,  the  judgment  must  be  without  costs  since 
the  appeal  from  the  justice.     Wisler  v.  Beaumont,  29. 

2.  A  tender  before  a  justice  or  referees  of  a  sum  strictly  equal  to  the 
debt  sued  for,  is  not  equivalent  to  a  tender  of  judgment ;  although  a  tender 
of  the  debt  and  costs  might  be.     The  defendant  therefore  is  liable  for  the 
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COSTS. 

costs  under  the  act  of  the  9th  of  April  1833,  although  no  more  than  the 
sum  tendered  be  ultimately  found  due.     M  'Dowell  v.  Glass,  389. 

3.  After  a  verdict  and  judgment  on  an  appeal  from  a  justice,  it  is  error 
in  the  court  to  receive  depositions  to  prove  that  a  tender  had  been  made 
before  the  trial,  so  as  to  affect  the  question  of  costs.     Ibid. 

4.  The  right  to  recover  the  costs  on  a  writ  of  certiorari,  depends  on  the 
relative  amount  recovered  or  abated  by  the  subsequent  judgment :  there- 
fore, upon  the  reversal,  on  certiorari,  of  an  execution,  on  the  ground  that  no 
judgment  had  been  entered  by  the  justice  on  an  award  of  referees,  and  the 
judgment  is  subsequently  entered  and  the  money  recovered,  the  costs  of 
the  certiorari  cannot  be  recovered  by  the  defendant  in  error  from  the 
plaintiff  in  error.     Atkinson  v.  Grassland,  450. 

COVENANT. 
DEFENCE. 

The  action  of  covenant  is  an  appropriate  remedy  where,  in  affirmance 
of  a  contract,  a  vendor  seeks  to  recover  the  purchase  money  of  land,  the 
vendee  not  having  entitled  himself  to  a  deed  by  fulfilling  his  part  of  the 
contract.  It  has  an  advantage  over  the  action  of  ejectment.  Love  v. 
Jones,  465. 

DAM. 

The  erection  of  a  dam  in  a  navigable  stream,  pursuant  to  the  act  of  the 
23d  of  March  1803,  which  causes  the  formation  of  an  obstruction  in  the 
stream  below,  subjects  him  who  erected  or  maintains  it,  to  any  damage 
which  such  obstruction  may  occasion  to  a  navigator.  This,  not  because 
of  a  misconstruction  of  the  dam,  but  of  the  obstruction  which  it  occasions. 
Bacon  v.  Arthur,  437. 

DAMAGES. 

TRESPASS,  1. 

DAM. 

TROVER,  1,  2,  3. 

1.  In  an  action  of  replevin,  where  the  property  is  retained  by  the  defen- 
dant upon  bond  given  to  the  sheriff,  and  the  plaintiff  recovers,  the  verdict 
is  rightly  given  in  damages.     Etter  v.  Edwards,  03. 

2.  The  action  of  trespass  to  recover  treble  damages,  given  by  the  act  of 
the  29th  of  March  1824,  for  cutting  trees,  can  be  maintained  only  by  the 
owner  of  the  land.     Tammany  v.  Whittaker,  2:21. 

3.  In  trover,  the  value  of  the  property  is  ordinarily  the  measure  of 
damages,  and  what  is  given  for  this,  or  for  the  detention,  ought  to  be  com- 
pensatory, and  never  with  the  view  to  affect  the  right  of  a  party  as  to 
costs.     M'Connell  v.  Linton,  357. 

4.  A  pawnee  may  use  the  pawn,  provided  it  be  not  the  worse  for  it ;  but 
he  is   answerable  for  damages  occasioned  by  so  using  it.     Thompson  v. 
Patrick,  414. 
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DEBT. 

DECEDENT,  3. 

A  debt  created  by  a  devisee  in  defending  the  possession  of  the  devised 
land,  shall  not  be  paid,  as  a  debt  of  the  estate  of  the  testator,  upon  the 
distribution  of  the  proceeds  of  sale  thereof.  Evans  v.  Duncan,  24. 

DEBTOR  AND  CREDITOR. 
PARTNERS,  1. 

DECEDENT. 
RENT,  4. 
INTEREST,  2,  3. 
SHERIFF'S  SALE,  1. 
LIEN,  3,  6,  7. 

1.  The  debt  of  a  decedent  does  not  remain  a  lien  on  his  estate  in  the 
hands  of  an  heir,  longer  than  seven  years.     Quigiey  v.  Beatty,  13. 

2.  A  debt  created  by  a  devisee  in  defending  the  possession  of  land  devised 
to  him,  shall  not  be  paid  as  a  debt  of  the  estate  of  the  testator,  upon  the 
appropriation  of  the  proceeds  of  sale  thereof.     Evans  v.  Duncan,  24. 

3.  A  transcript  of  the  balance  found  to  be  in  the  hands  of  an  executor  or 
administrator  upon  the  settlement  of  his  account,  filed  in  the  common 
pleas,  is  not  a  judgment,  and  payable  as  such  out  of  a  decedent's  estate  : 
it  is  payable  only  as  a  lien  on  lands,  or  as  a  simple  contract  debt.     Ram- 
sey's Appeal,  71. 

4.  All  assets  of  a  decedent's  estate  must  come  to  the  hands  of  his  per- 
sonal representative  :  a  payment  of  money  of  the  estate  to  any  one  else  is 
a  mispayment,  and  it  may  be  recovered  back  from  the  person  who  received 
it.     Eisenbise  v.  Eisenbise,  134. 

5.  The  act  of  the  31st  of  March  1792,  which  provides  for  the  proof  of 
contracts  by  decedents  for  the  sale  of  lands,  and  the  execution  of  deeds  by 
the  personal  representatives,   is  only  designed  to  embrace  the  cases  of 
contracts  for  a  valuable  consideration,  and  not  a  paroi  gift  of  land  by  a 
father  to  his  son,  in  consideration  of  natural  love  and  affection.     Hagerty's 
Case,  305. 

6.  An  administrator  pendente  lite  may  make  a  deed,  in  execution  of  the 
contract  of  a  decedent  for  the  sale  of  land,  proved  according  to  the  pro- 
visions of  the  act  of  the  21st  of  March  1792.     Park  v.  Marshall,  382. 

DECLARATION. 
LIBEL,  1, 3. 

1.  If  a  judgment  for  a  defendant  be  reversed  for  error  which  occurred 
on  the  trial,  and  it  appears  that  the  plaintift's  declaration  contains  no  cause 
of  action,  a  venire  facias  denovo  will  not  be  awarded.     Griffith  v.  Eshel- 
man,  51. 

2.  The  want  of  a  cause  of  action  in  a  declaration,  is  a  defect  which  is 
not  cured  by  verdict.     Irvine  v.  Bull,  287. 
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DECREE. 

ORPHAN'S  COURT, 
DECEDENT,  6.  » 

DEED. 

CONTRACT,  2,  5. 
DECEDENT,  6. 
ESTOPPEL. 
EVIDENCE,  20. 
VENDOR  AND  VENDEE,  3. 

1.  An  agreement  to  deliver  a  deed  as  an  escrow  to  the  person  in  whose 
favour  it  is  made,  will  not  make  the  delivery  conditional ;  but  if  delivered 
under  it,  it  is  an  absolute  delivery,  and  a  consummation  of  the  execution  of 
the  deed.     Simonton's  Estate,  180. 

2.  If  a  deed  of  conveyance  by  a  trustee,  do  not  recite  the  mode  by  which 
the  sale  was  made,  in  the  absence  of  proof  it  will  be  presumed  to  have 
been  made  in  the  mode  directed  by  the  law  under  which  the  trustee  was 
appointed.     Robins,  v.  Bellas,  255. 

3.  Deed  of  bargain  and  sale  of  certain  rents  by  A.  H.  and  wife,  to  J.  B.  L. 
and  his  heirs,  in  trust  to  recover  and  receive  said  rents  as  they  become  due, 
and  to  sell  or  otherwise  dispose  of  the  premises,  and  to  hold  the  proceeds 
in  certain  undivided  portions,  in  trust  for  M.  H.  and  others,  and  their  re- 
spective heirs,  executors,  administrators  and  assigns,  vests  the  legal  title  in 
J.  B.  L. ;  and  the  use  is  not  executed  by  the  statute.     Franciscus  v.  Rei- 
gart,  98,  477. 

DEFENCE. 

SHERIFF,  1. 

VENDOR  AND  VENDEE,  1. 

EVIDENCE,  18. 

In  an  action  upon  a  covenant  to  account  and  pay,  "  at  any  time,  when 
lawfully  required,"  the  defendant  cannot  avail  himself,  upon  the  plea  of 
covenants  performed,  of  the  defence  that  he  had  not  been  lawfully  required 
to  account  and  pay  before  suit  brought.  Rangier  v.  Morton,  265. 

DELIVERY. 

DEED,  1. 

DEPOSITION. 

WRIT  OF  ERROR,  1. 

DEVISE. 

DEBT. 

SHERIFF'S  SALE,  1. 

DISTRESS. 

A  distress  for  rent  may  be  made  by  a  bailiff'  upon  a  parol  authority, 
Franciscus  v.  Reigart,  98. 
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DISTRIBUTION. 
AWARD,  1. 
BRIDGE. 
DEBT. 

DIVORCE. 

SPECIAL  COURT,  I. 

DOWER. 

Technical  words  in  a  written  contract  must  have  a  technical  interpreta- 
tion ;  hence  a  relinquishment  of  all  right  of  dower  to,  in,  or  out  of,  an  estate, 
which  the  releasor  had  in  law  or  equity,  or  in  any  way  might  or  could  pos- 
sibly have,  will  not  exclude  a  widow  from  a  share  of  the  personal  estate, 
under  the  statute  of  distributions.  Ellmaker  v.  Ellmaker,  89. 

EASEMENT. 

SHERIFF'S  SALE,  3. 

EJECTMENT. 

COVENANT. 
EVIDENCE,  18,  20,  25. 
TREASURER'S  SALE,  1. 
ACTION,  9. 

ERROR. 

AWARD,  1. 
COSTS,  3. 
DECLARATION,  1. 
TENDER,  1. 

1.  It  is  error  to  put  it  to  the  jury  to  find  a  fact  without  evidence.     Sypher 
v.  Long,  253. 

2.  It  is  not  error  if  the  court  in  their  charge  to  the  jury  give  an  abstract 
answer  to  an  abstract  question.     If  the  party  desire  an  answer  as  connected 
with  the  facts  of  the  case,  they  must  be  embodied  in  the  proposition. 
Kleintobb  v.  Trescott,  301. 

3.  A  judgment  will  not  be  reversed  because  of  a  misdirection  to  the  jury 
on  a  point  which  was  not  raised  by  the  evidence.     Rogers  v.  Hall,  359. 

4.  It  is  error  in  a  judge  to  give  a  legal  interpretation  to  the  words  of  a 
witness.     Simpson  v.  M'Beth,  409; 

5.  This  court  will  not  notice  an  error  in  a  court  below  in  the  construction 
of  a  writing,  if,  independently  of  such  writing,  the  successful  party  would, 
upon  other  grounds,  have  been  entitled  to  recover  on  the  testimony  of  a 
witness  not  impeached  or  contradicted  upon  the  trial.     Franciscus  v.  Rei- 
gart,  98,  477. 

ESCAPE. 

A  constable  is  liable  for  an  escape,  without  proof  of  negligence  or  miscon- 
duct on  his  part.  Blue  v.  The  Commonwealth,  215. 
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ESCROW. 

An  agreement  to  deliver  a  deed  as  an  escrow  to  the  person  in  whose 
favour  it  is  made,  will  not  make  the  delivery  conditional :  if  delivered  under 
it,  the  delivery  is  absolute.  Simonton's  Estate,  180. 

ESTOPPEL. 

An  agreement  for  the  purchase  and  sale  of  a  tract  of  land  containing  a 
certain  number  of  acres,  at  a  certain  price,  and  at  the  same  rate  for  any 
additional  number  of  acres  which  might  be  found  to  be  in  it,  was  executed 
by  the  delivery  of  a  deed  by  the  vendor,  and  bonds  and  mortgage  by  the 
vendee  :  judgment  was  afterwards  obtained  upon  the  mortgage,  and  the  land 
was  sold  by  the  sheriff  to  the  plaintiff.  It  was  held,  that  these  circum- 
stances did  not  estop  the  vendor  from  suing  upon  the  original  agreement  for 
the  price  of  the  excess,  which,  upon  measurement,  the  tract  was  found  to 
contain.  Neil  v.  Thompson,  405. 

EVIDENCE. 

ASSUMPSIT,  1. 
CHARACTER. 
CONTRACT,  3. 
LEGACY,  4. 

BOOK  ACCOUNTS,  1,  2. 
JUDGMENT,  8,  11. 
SURVEY,  1,  3,  4,  5,  6. 
TRESPASS,  2. 
FOREIGN  ATTACHMENT. 
ERROR,  1,  5. 
TROVER,  2,  3. 

1.  In  an  action  to  recover  a  book  account,  proof  that  the  defendant  drew 
a  check  on  a  bank  in  favour  of  the  plaintiff  or  bearer,  together  with  the 
books  of  the  bank  showing  that  a  check  was  credited  on  the  same  date, 
for  the  same  amount,  to  the  plaintiff,  should  be  received  in  evidence. 
Henry  v.  Ones,  46. 

2.  A  defendant  having  cross-examined  a  plaintiff's  witness  on  subjects 
irrelevant  to  the  issue,  will  not  be  permitted  to  give  evidence  that  the  wit- 
ness testified  falsely  on  those  subjects.     Griffith  v.  Eshelman,  51 . 

3.  When,  upon  the  trial  of  an  issue  involving  a  question  of  fraud,  evidence 
has  been  given,  tending  to  prove  a  fraudulent  arrangement  between  two 
persons  to  effect  an  object,  the  acts  and  declarations  of  either,  although  not 
in  the  presence  of  each  other,  may  be  given  in  evidence.     Price  v.  Jun- 
kin,  85. 

4.  An  office  paper,  duly  authenticated,  needs  no  supplementary  proof  to 
make  it  official ;  and  if  it  be  not  authenticated,  it  cannot  be  helped  by  proof 
that  it  is  in  the  handwriting  of  one  who  was  an  office  clerk  at  the  time  of 
which  it  bears  date.     Snyder  v.  Bowman,  132. 

5.  On  the  trial  of  an  issue  of  devisavit  vel  non,  it  is  not  competent  to 
prove  that  the  testator  had  a  dislike  to  one  of  the  subscribing  witnesses  to 
the  will,  when  such  fact  does  not  appear  to  be  relevant.     Nor  is  it  compe- 
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EVIDENCE. 

tent,  in  order  to  show  fraud  or  imbecility,  to  ask  a  subscribing  witness 
whether  he  would  have  attested  the  will  had  he  known  the  dispositions 
contained  in  it.  Spence  v.  Spence,  165. 

An  unexecuted  agreement  of  compromise  by  the  parties  to  an  issue, 
is  not  evidence  on  the  trial.  Ibid. 

6.  The  field  notes  and  other  official  proceedings  of  a  deputy  surveyor 
may  always  be  given  in  evidence  to  explain  his  acts.     M'Cormick  v. 
M'Murtrie,  193. 

7.  It  is  not  error  to  instruct  a  jury  that  the  declarations  of  a  party  against 
his  interest,  should,  as  evidence,  have  more  weight  than  declarations  made 
in  conformity  with  his  interest.     Wiley  v.  Christ,  196. 

8.  The  existence  or  contents  of  a  bond  cannot  be  proved  by  parol  evi- 
dence without  first  accounting  for  its  non  production.     Rank  v.  Shewey, 
218. 

9.  A  request  by  a  father  to  a  physician  to  attend  his  son,  then  of  full 
age,  and  sick  at  the  father's  house,  raises  no  implied  promise  on  the  part 
of  the  father  to  pay  for  the  services  rendered.     And  in  such  case  it  is  com- 
petent for  the  father  to  give  evidence  of  the  ability  of  the  son  to  pay. 
Boyd  v.  Sappington,  247. 

10.  A  due-bill  or  note  is  admissible  under  an  insimul  computasset,  as 
evidence  of  a  balance  due  on  a  settlement  between  the  parties.     Fairchild 
v.  Dennison,  258. 

11.  In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money  of 
land,  the  defendant  having  set  up  as  a  defence  that  the  plaintiff  had  included  in 
his  sale  and  conveyance,  a  piece  of  land  to  which  he  had  no  title  :  held,  that 
it  was  competent  for  the  plaintiff  to  prove,  that  although  the  piece  of  land 
was  included  in  the  agreement  and  deed,  yet  the  land  to  be  conveyed  was 
distinctly  shown  to  the  vendee  before  the  agreement  and  deed  were  written, 
and  that  he  knew  he  was  not  to  receive  a  title  for  the  land  for  which  he 
alleges  defect  of  title.     Bowman  v.  Bittenbender,  290. 

12.  When  two  claim  title  to  personal  property  under  the  same  person, 
the  acts  and  declarations  of  that  person,  or  others  in  his  presence,  while 
he  was  the  owner,  are  evidence  against  him  and  all  who  claim  under  him. 
A  receipt  in  writing  given  by  such  person  for  the  price  of  such  personal 
property  sold  by  him  is  admissible  in  evidence.     Caldwell  v.  Gamble,  292. 

13.  An  agreement  to  a  case  stated  may  be  rescinded  either  by  tacit  or 
express  consent :  the  abandonment  of  it  is  satisfactorily  evinced  by  the 
parties  subsequently  pleading.to  issue  ;  and  when  thus  abandoned,  it  is  not 
evidence  which  may  be  given  to  the  jury  upon  the  trial  of  the  cause. 
M'Lughan  v.  Bovard,  308. 

A  case  stated  having  been  read  to  a  jury  as  evidence  of  the  facts  con- 
tained in  it,  it  is  competent  to  prove  by  the  attorney  who  signed  it  on  be- 
half of  his  client,  that  his  signature  was  obtained  by  artifice,  or  that  the 
assent  of  his  client  was  not  had.  Ibid. 

14.  A  parol  license  from  the  known  agent  of  a  foreign  land  company,  to 
erect  a  mill-dam,  and  flow  the  water  back  upon  their  lands,  may  be  given 
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in  evidence  in  an  action  for  a  nuisance  by  a  purchaser  from  the  company. 
M'Kellip  v.  M'llhenny,  317. 

A  defendant,  having  given  the  plaintiff  a  notice  to  produce  a  paper  mate- 
rial to  the  issue,  which  he  refused  to  do  although  in  his  possession,  may 
give  parol  evidence  of  the  contents  of  it.  Ibid. 

In  an  action  for  a  nuisance  in  the  erection  of  a  mill-dam,  by  overflowing 
the  plaintiff's  land,  his  declarations,  or  those  of  any  former  owner  of  the 
land  made  while  he  was  the  owner,  respecting  the  defendant's  right  to  do 
so,  may  be  given  in  evidence  by  the  defendant.  Ibid. 

15.  A  certified  extract  from  the  general  draft  of  donation  land,  showing 
a  particular  tract  for  which  a  patent  had  issued,  may  be  received  in  evi- 
dence.    De  France  v.  Strieker,  327. 

16.  In  an  action  for  a  libel,  if  the  plaintiff  give  in  evidence  parts  of  the 
libel  not  set  out  in  the  declaration,  for  the  purpose  of  showing  malice,  it  is 
competent  for  the  defendant  to  give  evidence  of  the  truth  of  such  parts, 
although  he  has  not  pleaded  a  justification.     Henry  v.  Norwood,  347. 

In  an  action  for  a  libel  it  is  competent  for  the  defendant  to  prove  that  the 
general  character  of  the  plaintiff  is  bad.  Ibid. 

17.  Whether  a  tract  of  land  is  seated  or  unseated,  and  has  been  assessed, 
taxed  and  sold  by  the  treasurer  as  such,  must  depend  upon  the  records  of 
the  commissioner's  office,  and  not  upon  parol  testimony  as  to  the  fact,  or 
the  private  duplicate  of  an  assessor.     M'Call  v.  Larimer,  351. 

18.  The  least  degree  of  concert  or  collusion  between  parties  to  an  ille- 
gal transaction  makes  the  act  of  one  the  act  of  all ;  and  the  acts  and  decla- 
rations of  one  may  be  given  in  evidence  to  affect  the  others.     Rogers  v. 
Hall,  359. 

A  defence  in  ejectment  predicated  upon  the  plea  of  a  purchase  for  value 
without  notice  of  a  fraud,  must  be  sustained  by  other  evidence  than  a 
mere  conveyance  from  the  party  charged  with  the  fraud.  Ibid. 

19.  A  bond  for  the  surplus  money  of  a  tract  of  land  sold  for  taxes,  filed 
in  the  prothonotary's  office,  may  be  given  in  evidence  in  an  action  of  eject- 
ment for  the  land,  without  the  common  law  proof  of  execution.     Burns  v. 
Lyon,  363. 

20.  When  a  plaintiff  in  ejectment  who  claims  under  a  sheriff's  sale,  has 
given  proof  of  an  unsuccessful  search  for  the  deed  in  those  places  where  it 
might  reasonably  be  expected  it  would  be  found,  the  record  of  it  in  the 
common  pleas  may  be  read  as  the  next  best  evidence.     Luce  v.  Snivcly, 
396. 

21.  It  is  not  competent  to  prove  by  parol  what  is  the  general  under- 
standing of  the  country  as  to  the  construction  of  a  written  contract  for  the 
sale  of  land.     Fault  v.  Lewis,  402. 

22.  A  receipt  given  by  a  third  person,  is  not  competent  evidence  to  esta- 
blish the  payment  of  money.     The  fact  must  be  attested  by  him  on  oath 
in  the  ordinary  way.     English  v.  Hannah,  424. 

23.  In  trover  against  an  executor  de  son  tort  for  the  goods  of  the  dece- 
dent, he  may,  under  the  general  issue,  give  in  evidence  the  payment  of 
debts  to  the  value  thereof,  in  mitigation  of  damages.     But  his  book  of  ori- 
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nal  entries  is  inadmissible  in  evidence  of  such  payment  by  way  of  re- 
tainer :  though  it  might  be  to  prove  goods  sold  to,  or  work  done  for,  the  in- 
testate. Saam  v.  Saam,  432. 

24.  A  statement  of  the  price  is  an  essential  part  of  an  agreement  for  the 
purchase  and  sale  of  land  ;  but  if  it  be  not  inserted  in  a  written  agreement, 
parol  proof  may  be  given  of  it,  and  of  the  plaintiff's  declarations  recogniz- 
ing the  defendant's  title  and  possession  under  it,  in  an  action  of  ejectment 
by  the  vendor  against  the  vendee.     Monahan  v.  Colgin,  436. 

25.  In  ejectment  fora  tract  of  land,  the  title  to  which  rests  on  a  sheriffs 
sale,  the  levy  itself  is  the  evidence  of  what  the  sheriff  actually  levied  on. 
The  purchaser  of  the  latter  is  not  competent  to  prove  it,  in  contradiction 
to  the  words  of  the  levy.     Beeson  v.  Hutchison,  442. 

When  a  tract  of  land  has  been  conveyed  by  a  certain  description,  it  is 
not  competent,  in  an  ejectment  for  part  of  the  same  land,  to  prove  by  the 
vendor  that  that  part  was  not  conveyed,  and  that  such  was  the  understand- 
ing of  the  parties.  Ibid. 

EXECUTED  AGREEMENT. 
EXTINGUISHMENT,  1. 
EVIDENCE,  5. 

EXECUTION. 

CHATTELS,  1. 

RENT,  1. 

ASSDMPSIT,  3. 

An  execution  issued  upon  a  judgment  after  the  death  of  the  defendant,  is 
not  absolutely  void,  but  only  voidable ;  and  a  sale  of  land  upon  such  execu- 
tion vests  in  the  purchaser  a  good  title.  Speer  v.  Sample,  367. 

EXECUTOR. 

DECEDENT,  3,  4. 
FRAUD,  1. 
TROVER,  3. 

1.  A  transcript  of  the  balance  found  to  be  in  the  hands  of  an  executor  or 
administrator,  upon  the  settlement  of  his  account,  filed  in  the  common 
pleas,  is  not  a  judgment ;  nor  is  it  payable  as  such  out  of  a  decedent's  estate  ; 
it  is  payable  only  as  a  lien,  or  a  simple  contract  debt.     Ramsey's  Appeal, 
71. 

2.  A  levy  and  sale  by  the  sheriff  on  an  execution  against  "  E.  J.'s  execu- 
tors," without  naming  them,  vests  a  good  title  in  the  purchaser.     Jones  v. 
Gardner,  416. 

Where  executors  thus  sued,  confess  judgment  generally,  such  judgment 
binds  their  testator's  estate  only,  and  not  themselves  personally.  Ibid. 

EXECUTOR  DE  SON  TORT. 
EVIDENCE,  23. 
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EXEMPTION  OF  INSOLVENT'S  FUTURE  ACQUISITIONS. 
INSOLVENT,  2. 

EXTINGUISHMENT. 

1.  An  agreement  to  pay  a  less  sum  of  money,  and  to  deliver  goods  in 
discharge  of  a  greater  sum  owing  and  payable,  must  be  fully  executed,  and 
the  money  and  goods  accepted  in  satisfaction  thereof;  otherwise  it  is  no 
extinguishment  of  the  original  debt.     Accord,  in  such  cases,  forms  no  bar 
to  a  recovery  on  the  original  cause  of  action,  and  cannot  be  pleaded  for  that 
purpose.     Spruneberger  v.  Dentler,  126. 

2.  A  note  under  seal  with  a  warrant  to  confess  judgment,  by  one  part- 
ner for  a  simple  contract  debt  of  the  firm,  accepted  upon  the  terms  "  when 
paid  to  be  in  full,"  is  not  an  extinguishment  of  the  original  debt ;  nor  is  a 
judgment  entered  upon  it  a  bar  to  a  subsequent  action  against  the  firm. 
Wallace  v.  Fairman,  378. 

FIELD  NOTES. 

EVIDENCE,  6. 

FIXTURES. 

CHATTELS,  2. 

FOREIGN  ATTACHMENT. 

A  defendant  who  seeks  to  avail  himself,  as  matter  of  defence,  of  a  prior 
attachment  by  himself  of  the  plaintiff's  debt  in  his  own  hands,  must  show 
the  existence  of  the  original  debt  on  which  the  judgment  in  the  foreign 
attachment  was  rendered.  The  record  of  the  judgment  is  not  even  prima 
facie  evidence  in  such  action.  Moyer  v.  Lobengeir,  390. 

FRAUD. 

EVIDENCE,  3,  13,  18. 

1.  Although  a  sale  of  land  by  an  executor,  in  pursuance  of  powers  con- 
tained in  a  will,  may  be  fraudulent  and  void  as  respects  the  purchaser,  be- 
cause of  his  having  been  a  party  to  the  fraud,  yet  as  respects  a  subsequent 
and  innocent  purchaser  from  him,  the  title  will  be  good.     Price  v.  Junkin, 
85. 

2.  In  the  absence  of  proof  to  the  contrary,  the  presumption  of  law  is  in 
favour  of  the  fairness  of  a  transfer;  but  when  circumstances  demonstrative 
of  fraud  are  proved  respecting  it,  though  not  conclusive,  they  impose  on 
the  transferee  the  necessity  of  elucidation  with  regard  to  the  consideration. 
Rogers  v.  Hall,  359. 

3.  A  sheriff's  sale  of  an  intestate's  land,  upon  a  judgment  fraudulently 
obtained,  to  the  attorney  who  obtained  it,  is  void  as  to  the  owners  ;  but  if 
it  has  been  subsequently  conveyed  to  an  innocent  purchaser,  he  is  not  af- 
fected by  the  fraud,  and  will  have  a  good  title.     Fetterman  v.  Murphy, 
424. 
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FRAUDS  AND  PERJURIES. 
AGREEMENT. 

GUARANTEE. 

ASSIGNMENT,  1. 
INDORSEMENT,  2. 

GUARDIAN  AND  WARD. 
INDENTURE,  1. 

1.  It  is  the  business  of  a  guardian  to  manage  in  person  the  estate  of  his 
ward,  for  the  ward's  benefit.     If  he  establish  his  ward  in  business,  it  must 
be  solely  at  his  own  risk.     Eichelberger's  Appeal,  84. 

2.  Bank  stock  subscribed  in  the  name  of  a  minor  by  his  guardian,  be- 
comes the  property  of  the  ward  when  he  arrives  at  full  age,  and  under  his 
control;  and  his  right  to  recover  it  and  its  proceeds,  cannot  be  affected 
by  evidence  of  acts  of  ownership  by  the  guardian,  or  by  his  representatives 
after  his  decease.     Brisbane  v.  The  Bank,  92. 

HABITUAL  DRUNKARD. 
TRUSTEE,  2. 
ACTION,  8. 

IMPLIED  ASSUMPTION. 
EVIDENCE,  9. 

INDEMNITY. 

JUDGMENT,  2. 

INDENTURE. 

1.  An  infant  may,  in  some  cases,  bind  himself  for  necessaries  ;  but  he 
cannot  do  so  when  he  has  a  guardian  or  parent  to  supply  his  wants. 
Guthrie  v.  Murphy,  80. 

2.  The  execution  of  an  indenture  of  apprenticeship  by  a  minor,  without  the 
consent  of  his  guardian,  is  null  and  void ;  and  if  the  covenants  be  not  com- 
plied with  on  his  part,  no  action  will  lie  against  him  for  the  breach  of  it. 
Ibid. 

INDORSEMENT. 

NEGOTIABLE  NOTE,  1. 

1.  Where  a  note  is  drawn  and  indorsed  out  of  the  usual  form,  it  is  to  be 
construed  according  to  the  understanding  of  the  parties.    Leech  v.  Hill, 
448. 

2.  Where  an  indorsement  of  a  note,  not  negotiable,  by  one  not  party  to  it, 
is  intended  by  all  concerned  as  a  guarantee,  the  holder  may  write,  over  the 
blank  indorsement,  an  engagement  to  that  effect.     Ibid. 

3.  If  the  maker  of  such  a  note  is  known  by  the  indorser,  before  its  matu- 
rity, to  be  insolvent,  notice  of  non  payment  is  unnecessary.    Ibid. 


INDEX.  503 

INFANT. 

INDENTURE,  1,  2. 

INSIMUL  COMPUTASSET. 
EVIDENCE,  10. 

INSOLVENT. 

INDORSEMENT,  3. 

1.  A  surrender  of  the  principal  in  an  insolvent  bond,  before  the  day  of 
appearance,  will  not  discharge  the  bail  from  his  obligation.     Kelly  v.  Step- 
ney, 69. 

2.  The  twenty-fourth  section  of  the  act  of  1814  relating  to  insolvent 
debtors,  does  not  make  it  the  duty  of  a  court,  when  an  insolvent  debtor  is 
discharged,  to  decree  that  a  majority  in  number  and  value  of  his  creditors 
have  consented  in  writing  to  exempt  from  execution  the  debtor's  property 
for  seven  years  :  that  is  a  fact  to  be  judged  of  by  a  judge  of  the  court  from 
which  the  execution  may  issue,  upon  the  application  of  the  debtor  to  set 
the  execution  aside.     Boyer  v.  Rees,  201. 

The  prothonotary  of  the  court  which  grants  the  discharge,  has  no  such 
power  under  the  act.     Ibid. 

3.  Consent  by  creditors  to  the  exemption  of  the  debtor's  property,  must 
be  made  matter  of  defence  on  trial  of  a  scire  facias.     Ibid. 

4.  The  insolvent  law  of  1814  requires  that  the  estate  of  the  debtor  should 
be  sold  at  public  sale  ;  a  private  sale  of  land  by  a  trustee  under  this  act 
will  confer  no  title.     Robins  v.  Bellas,  255. 

5.  A  discharge  under  the  insolvent  law  does  not  take  from  the  debtor  the 
protection  of  the  statute  of  limitations.     Shoenberger  v.  Adams,  430. 

INTEREST. 

EVIDENCE,  7. 

1.  A  bond  given  to  a  sheriff  for  the  purchase  money  of  a  tract  of  land 
sold  by  him,  which  was  conditioned  for  the  payment  of  a  certain  sum  on  a 
certain  day,  or  according  to  the  decree  of  the  court,  is  discharged  by  the 
payment  of  that  sum  at  the  time  the  decree  of  the  court  was  finally  made : 
and  the  sheriff  is  not  entitled  to  recover  interest  from  the  day  certain  in  the 
condition  of  the  bond  to  the  date  of  the  final  decree.     Beetim  v.  Bucha- 
nan, 59. 

2.  Upon  the  sale  of  real  estate  by  an  administrator,  in  pursuance  of  an 
order  of  the  orphan's  court,  for  the  payment  of  debts,  the  interest  upon  those 
debts  ceases  at  the  return  day  of  the  order  of  sale.     Ramsey's  Appeal,  71. 

3.  Upon  the  appropriation  of  the  proceeds  of  the  sale  of  land  of  a  dece- 
dent, simple  interest  is  to  be  calculated  upon  the  original  judgments,  and 
not  upon  each  judgment  of  revival.     Meason's  Estate,  341. 

JOINT  ACTION. 
AWARD,  1. 
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JOINT  AND  SEVERAL. 
BOND,  2. 

JUDGE. 

SPECIAL  COURT,  1,  2. 

JUDGMENT. 

DECEDENT,  3. 
EXECUTOR,  1,  2. 
EXTINGUISHMENT,  2. 
FOREIGN  ATTACHMENT. 
SHERIFF'S  SALE,  4. 
INTEREST,  2,  3. 

1.  Every  intendment  of  fact  is  to  be  made  in  support  of  a  judgment  of  a 
court  of  common  pleas.     Gram's  Appeal,  43. 

2.  A  judgment  given  by  a  principal  to  a  surety  as  an  indemnity  against 
the  consequences  of  the  suretyship,  is  not  unavailable  before  the  surety  is 
actually  damnified,  for  he  may  use  it  to  compel  the  payment  of  the  money 
by  the  principal.     And  upon  the  sale  of  the  real  estate  of  the  principal,  be- 
fore the  surety  is  at  all  damnified,  upon  his  assignment  of  the  judgment  to 
the  creditor  of  both,  he  will  be  entitled  to  have  the  money  paid  to  him  on 
that  judgment.     Bank  v.  Douglass,  95. 

3.  The  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the 
point,  is,  as  a  plea,  a  bar  ;  or,  as  evidence,  conclusive,  between  the  same 
parties  in  the  same  matter  directly  in  question  in  another  court.     The 
judgment  of  a  court  of  exclusive  jurisdiction  directly  upon  the  point,  is  in 
like  manner  conclusive  upon  the  same  matter  between  the  same  parties 
coming  incidentally  in  question  in  another  court  for  a  different  purpose. 
But  neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction  is  evi- 
dence of  any  matter  incidentally  cognizable,  nor  of  any  matter  to  be  in- 
ferred by  argument  from  the  judgment.     Hibshman  v.  Dulleban,  183. 

4.  A  scire  facias  may  be  issued  to  revive  a  judgment  which  has  been 
removed  by  a  writ  of  error,  sued  out  without  bail,  and  still  pending.     Bayer 
v.  Rees,  201. 

5.  A  judgment  in  scire  facias  upon  a  mortgage,  returned  "  nihil  and 
that  there  are  no  terre  tenants,"  followed  by  an  alias  scire  facias  and  the 
same  return,  is  not  void,  although  the  defendant  was  dead  when  the  first 
writ  issued:  and  a  sale  of  the  land  by  the  sheriff  upon  a  levari  facias  on 
such  judgment,  confers  a  good  title  upon  the  purchaser,  who  was  the  plain- 
tiff in  the  judgment.     Warder  v.  Tainter,  270. 

6.  A  judgment  for  the  plaintiff  upon  a  plea  in  abatement  that  one  of  the 
defendants  was  dead  when  the  writ  issued,  is  quod  respondeas  ouster.     A 
judgment  in  chief,  is  erroneous.     M'Cabe  v.  The  United  States,  325. 

7.  The  validity  of  a  judgment  cannot  be  questioned  on  the  distribution  of 
money  raised  by  a  sheriff's  sale.     Meason's  Estate,  341. 

8.  A  judgment  will  not  be  reversed  because  of  a  misdirection  to  the  jury 
on  a  point  which  was  not  raised  by  the  evidence.     Rogers  v.  Hall,  359. 
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JUDGMENT. 

9.  A  defendant  may  appear  before  the  prothonotary  and  confess  a  judg- 
ment in  person.     Reed  v.  Hamet,  441. 

10.  A  judgment  on  warrant  of  attorney  is  as  much  an  act  of  the  court  as 
if  it  were  formally  pronounced  on  nil  dicit,  or  a  cognovit;  and,  till  it  is  re- 
versed or  set  aside,  it  has  all  the  qualities  and  effect  of  a  judgment  on  ver- 
dict.    Braddee  v.  Brownfield,  474. 

11.  An  action  of  debt  upon  the  statute  of  the  13th  of  April  1791,  for  the 
penalty,  for  refusing  to  enter  satisfaction  upon  a  judgment,  will  not  be  sup- 
ported by  evidence  that  the  debt  was  paid  before  the  judgment  was  entered. 
The  satisfaction  must  be  of  the  judgment ,  not  of  the  debt.     Ibid. 

JURISDICTION. 

1.  General  covenants  providing  for  the  settlement,  by  arbitration,  of 
disputes  that  may  arise  between  the  contracting  parties,  do  not  take  away 
the  jurisdiction  of  the  courts.     Gray  v.  Wilson,  39. 

2.  A  justice  of  the  peace  has  not  jurisdiction  of  an  action  upon  a  bond 
given  by  a  constable,  conditioned  for  the  faithful  performance  of  the  duties 
of  his  office.     Blue  v.  The  Commonwealth,  215. 

JUROR. 

It  is  not  a  good  cause  of  principal  challenge  to.  a  juror  that  his  sister  is 
the  wife  of  the  nephew  of  the  party  :  but  if  made  to  the  favour  of  the  juror, 
it  would  be  sufficient  to  induce  triers  to  exclude  him  from  the  jury.  Rank 
v.  Shewey,  218. 

JURY. 

VERDICT,  2. 

JUSTICE  OF  THE  PEACE. 
AMENDMENT,  2. 
PLEADING,  6. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  upon  a  bond  given 
by  a  constable,  conditioned  for  the  faithful  performance  of  the  duties  of  his 
office.  Blue  v.  The  Commonwealth,  215. 

A  constable  is  liable  for  an  escape  without  proof  of  negligence  or  mis- 
conduct on  his  part.  Ibid. 

JUSTIFICATION. 
LIBEL,  1. 

LANDLORD  AND  TENANT. 
RENT,  2,  3,  5. 
CHATTELS,  2. 

LANDS. 

SHERIFF'S  SALE,  3. 
ESTOPPEL,  1. 
iv. — 3  o 


506  INDEX, 

LANDS. 

EVIDENCE,  11. 
CONTRACT,  4. 
EXECUTOR,  1. 
LIEN,  1,  3. 

LAW  AND  PACT. 

SURVEY,  1,  3. 

TREASURER'S  SALE,  2. 

LIBEL,  3. 

It  is  error  in  a  judge  to  give  a  legal  interpretation  to  the  words  of  a  wit- 
ness, and  to  say  whether  in  point  of  law  they  sustain  the  allegation  of  fact. 
Simpson  v.  M'Beth,  409. 

LEGACY. 

1.  Where  it  is  necessary  to  effectuate  a  manifest  intent,  grandchildren 
may  take  by  the  designation  of  children  ;  but  a  bequest  of  a  residue  "  to  be 
divided  amongst  all  my  children,  their  heirs  or  assigns,  in  equal  shares," 
will  not  include  the  children  of  a  deceased  son  of  the  testator.     Dickinson 
v.  Lee,  82. 

2.  "  I  give  unto  my  nephew  the  interest  arising  from  one  share  of  five 
per  cent  state  stock ;  and  when  the  principal  is  paid  off  by  law,  then  I  give 
to  him  the  principal  arising  from  such  share."     Held,  that  this  is  an  abso- 
lute bequest  of  the  stock,  which  may  be  disposed  of  by  the  administrator  o 
the  legatee  at  any  time.     Schriver  v.  Cobeau,  130. 

3.  "  I  give  and  bequeath  unto  C.  and  to  her  heirs  and  assigns,  all  my 
personal  estate  whatsoever ;  and  after  her  death,  if  so  much  of  my  personal 
estate  shall  be  left  as  will  make  up  300  pounds,  I  give  and  bequeath  to  D. 
and  to  his  heirs  and  assigns,  two-thirds  of  said  sum  ;  and  in  case  of  a  lesser 
sum  than  the  said  300  pounds,  two-thirds  thereof;  and  the  last  equal  third 
part  of  the  said  300  pounds,  or  less  sum,  I  give  and  bequeath  unto  K.  and 
to  his  heirs  and  assigns."     Held  to  be  a  vested  legacy  in  D.  and  K.,  which, 
in  the  event  of  their  death  before  C.,  is  transmissible  to  their  personal 
representatives.     Candler  v.  Dinkle,  143. 

4.  An  ademption  of  a  legacy  by  an  advancement  subsequently  to  the 
will,  may  be  shown  by  parol,  and,  therefore,  by  the  testator's  declarations  : 
but  if  the  transaction  claimed  to  have  been  an  advancement,  was  before  the 
making  of  the  will,  it  cannot  operate  as  an  ademption  of  the  legacy.     Zeiter 
v.  Zeiter,  212. 

LEGAL  ESTATE. 

USES. 

LEVY. 

CHATTELS,  1,  2. 
LIEN,  5. 
EVIDENCE,  25. 
EXECUTOR,  2. 
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LIBEL. 

1.  In  an  action  for  a  libel,  if  the  plaintiff  give  in  evidence  parts  of  the 
libel  not  set  out  in  the  declaration,  for  the  purpose  of  showing  malice,  it  is 
competent  for  the  defendant  to  give  evidence  of  the  truth  of  such  parts, 
although  he  has  not  pleaded  a  justification.     Henry  v.  Norwood,  347. 

2.  In  an  action  for  a  libel,  it  is  competent  for  the  defendant  to  prove  that 
the  general  character  of  the  plaintiff  is  bad.     Ibid. 

3.  In  an  action  on  the  case  for  a  libel,  it  is  the  province  of  the  jury  and 
not  of  the  court  to  construe  words  of  dubious  import;-  and  they  are  to  be 
interpreted,  not  by  the  norma  loquendi,  but  by  the  sense  in  which  they 
were  actually  uttered.     Hays  v.  Brierly,  392. 

4.  If  the  libel  use  a  name  different  from  that  of  the  person  intended  to  be 
libelled,  he  may  be  designated  in  the  declaration  by  an  innuendo,  which 
performs  the  office  of  an  averment,  determinable  by  the  jury.     Ibid. 

LICENSE. 

NUISANCE,  1. 

LIEN. 

DECEDENT,  1,  3,  4. 
EXECUTOR,  1. 
CHATTELS,  1. 

1.  In  an  action  against  two  defendants,  the  writ  was  served  but  upon  one : 
the  other  appeared  before  the  arbitrators  and  made  defence ;  and,  an  award 
having  been  made  in  favour  of  the  plaintiff,  he  appealed.     Held,  that  the 
award  was  a  lien  upon  such  defendant's  real  estate.     Evans  v.  Duncan,  24. 

2.  The  finder  of  lost  property  has  no  lien  for  expenses  gratuitously  in- 
curred in  taking  care  of  it.     Etter  v.  Edwards,  63. 

3.  A  recognizance  entered  into  in  the  orphan's  court,  to  secure  the  pur- 
chase money  of  land,  is  a  special  lien  upon  that  land  ;  and  when  it  is  sold 
as  the  estate  of  a  decedent,  for  the  payment  of  debts,  that  recognizance 
has  priority  in  the  distribution  of  the  proceeds.     Ramsey's  Appeal,  71. 

An  action  of  debt  against  two ;  an  award  of  arbitrators  against  both, 
and  an  appeal  by  one  :  upon  the  death  of  him  who  did  not  appeal,  the  award 
has  the  effect  of  a  judgment  upon  his  estate,  and  as  such  is  entitled  to  be 
paid  :  it  is  also  a  lien  on  real  estate,  although  five  years  have  elapsed :  but 
it  must  not  be  paid  before  the  appeal  be  tried ;  and  upon  the  distribution  of 
the  decedent's  estate,  a  fund  must  be  retained  for  that  purpose.  Ibid. 

4.  An  award  of  arbitrators,  made  under  the  act  of  1810,  continues  to  be 
a  lien  on  the  lands  of  the  defendant  during  the  pendency  of  the  appeal, 
without  a  scire  facias  to  revive  the  same.     The  limitation  of  the  lien  of 
five  years  created  by  the  act  of  1798  will  commence  to  run  at  the  date  of 
the  withdrawal  of  the  appeal.     Dietrich's  Appeal,  208. 

5.  A  judgment  of  revival  upon  a.  scire  facias,  and  a  levy  and  condemna- 
tion of  real  estate,  are  an  abandonment  of  a  prior  levy  and  condemnation  of 
other  real  estate,  and  postpone  the  original  judgment.    To  preserve  the 
lien,  the  first  levy  must  be  relied  on.     Meaton's  Estate,  341. 
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LIEN. 

The  period  of  five  years  for  which  the  lien  of  a  judgment  on  a  scire 
facias  continues  under  the  act  of  the  27th  of  March  1827,  is  to  be  computed 
from  the  rendition  of  the  judgment,  and  not  from  the  return  day  of  the  writ 
of  scire  facias ;  and  so  toties  quoties.  Ibid. 

The  issuing  of  a  scire  facias  to  revive  a  judgment,  when  one  has  issued 
at  a  preceding  term  which  has  been  served,  is  an  abandonment  of  the  first, 
and  if  the  five  years  have  elapsed  in  the  intermediate  time,  the  lien  of  the 
judgment  is  lost.  Ibid. 

6.  A  purchaser  of  land  at  sheriff's  sale,  sold  as  the  property  of  the  heir, 
takes  it  discharged  from  the  lien,  under  the  act  of  1797,  of  the  debts  of  the 
ancestor,  although  such  sale  be  made  within  seven  years  after  the  death  of 
the  latter,  and  before  any  suits  are  instituted  for  such  debts,  or  the  evidence 
thereof  is  put  on  record.     Luce  v.  Snively,  396. 

7.  A  judgment  against  a  decedent  at  the  time  of  his  death,  is  a  lien  upon 
his  real  estate  ;  and  a  revival  of  it  twelve  years  after  his  death,  and  a  sale 
of  such  estate,  will  divest  the  title  of  his  heirs.     Fetterman  v.  Murphy, 
424. 

8.  As  in  covenant  the  vendor  cannot,  in  general,  recover  a  judgment  in 
affirmance  of  the  contract  without  a  tender  of  a  deed  conformably  to  the 
agreement,  the  court  should  require  the  deed  to  be  filed  with  the  prothono- 
tary,  for  the  benefit  of  purchasers  at  the  sale  under  such  judgment.     Love 
v.  Jones,  465. 

9.  The  plaintiff  in  such  execution  sells  all  the  estate  in  the  land  which  he 
agreed  to  sell  to  the  defendant.     If,  therefore,  he  agreed  to  sell  a  fee,  the 
purchaser  under  such  execution  acquires  the  fee,  and  not  the  mere  equita- 
ble estate.     Ibid. 

10.  The  vendor's  lien  under  a  judgment,  Confessed,  in  such  action,  one 
hour  after  the  delivery  of  a  deed  of  the  land  to  the  vendee,  has  preference  over 
that  of  judgments  entered  prior  to  such  delivery,  but  subsequent  to  the 
agreement  of  sale.    The  delivery  of  the  deed  does  not  extinguish  the  ven- 
dor's claim  on  the  land  so  as  to  admit  those  liens  on  the  legal  estate  in  fee. 
Ibid. 

11.  Such  a  deed  and  confession  of  judgment  will  receive  a  contempora- 
neous operation  so  as  to  promote  the  intent  of  the  parties ;  which,  being  to 
continue  the  priority  of  the  vendor's  lien,  is  clearly  lawful.     Ibid. 

12.  If  all  the  parties  to  articles  of  agreement  and  deed,  are  satisfied  of  the 
sufficiency  of  the  defendant's  title  to  the  land,  it  is  not  competent  for  his 
other  judgment  creditors  to  object,  after  a  sale  thereof  under  the  vendor's 
execution,  that  the  defendant  had  but  an  equitable  estate,  so  as  to  obtain 
a  preference  for  their  judgments  over  the  vendor's,  which  bound  the  legal 
estate.     Ibid. 

LIMITATION. 

VENDOR  AND  VENDEE. 

1.  In  the  case  of  the  claim  of  a  widow,  for  interest  on  one-third  of  the  pur- 
chase money  of  her  husband's  real  estate,  sold  by  an  administrator,  the 
statute  of  limitations  cannot  be  applied  to  bar  her  right  to  recover.  Dille- 
baugh's  Estate,  177. 
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LIMITATION. 

2.  The  statute  of  limitations  does  not  commence  to  run  against  the 
claim  of  an  attorney  at  law  for  professional  services,  so  long  as  the  debt 
which  he  seeks  to  recover  for  his  client  remains  unpaid.     Foster  v.  Jack, 
334. 

3.  A  discharge  under  the  insolvent  laws  does  not  take  from  the  debtor 
the  protection  which  is  afforded  by  the  statute  of  limitations.     Shoenberger 
v.  Adams,  430. 

LUMBER. 

Lumber  which  had  drifted  and  lodged  upon  an  island  in  the  Sus- 
quehanna  river,  is  not  subject  to  the  provisions  of  the  act  of  20th  March 
1812  :  they  are  only  applicable  to  taking  up  lumber  while  floating  down  the 
waters  of  the  river.  Etterv.  Edwards,  63. 

MANDAMUS. 

Qu&re.  Whether  a  mandamus  may  be  issued  by  the  supreme  court  to 
the  court  of  common  pleas  1  Kolb's  Case,  154. 

MARRIAGE. 

CONTRACT,  2. 

MASTER  AND  SERVANT. 

The  acts  of  a  servant  bind  his  master  only  when  done  in  the  course  of 
the  business  committed  to  him,  or  within  the  scope  of  an  authority  specially 
delegated.  Kerns  v.  Piper,  222. 

It  is  no  part  of  the  business  of  a  clerk  in  a  store  to  borrow  money  and 
draw  bills  or  notes  for  it  in  the  name  of  the  firm.  Ibid. 

MESNE  PROFITS. 
RENT,  5. 

MONEY,  DISTRIBUTION  OF. 
JUDGMENT,  7. 

MONEY  HAD  AND  RECEIVED. 
DECEDENT,  4. 

MORTGAGE. 

JUDGMENT,  5. 

A  mortgagee  in  possession  is  chargeable  with  waste  ;  but  what  is  waste, 
and  what  is  not,  as  respects  the  clearing  of  timber  land,  must  depend  upon 
the  particular  circumstances  of  the  case.  Givens  v.  M'  Calmont,  460. 

The  principles  upon  which  a  mortgagee  in  possession  shall  be  charged, 
for  what  improvements  he  shall  be  allowed,  and  under  what  circumstances. 
Ibid. 
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NAMES. 

1.  An  initial  letter  interposed  betwixt  the  Christian  and  surname,  is  no 
part  of  either.     Bratton  v.  Seymour,  329. 

2.  Names  of  executors,  not  essential  in  an  execution,  to  the  title  of  lands 
sold  under  it.     Jones  v.  Gardner,  416. 

NAVIGABLE  STREAM. 
DAM. 

NECESSARIES. 

INDENTURE,  1. 

NEGOTIABLE  NOTE. 
INDORSEMENT. 

1.  A  note  payable  in  current  bank  notes  is  not  negotiable  ;  and  a  transfer 
of  it  by  blank  indorsement  creates  no  liability  in  the  indorser.     Gray  v. 
Donahoe,  400. 

2.  If  a  negotiable  note  be  given  for  goods  which  had  been  previously  pur- 
chased and  charged  to  the  purchaser,  a  recovery  cannot  be  had  in  an  action 
on  the  original  contract  without  producing  the  note,  or  satisfactorily  account- 
ing for  its  absence  or  proving  its  loss.     Hays  v.  M'Clurg,  452. 

NEW  TRIAL. 

SPECIAL  COURT. 

NIHIL,  RETURN  OF. 
JUDGMENT,  5. 

NONSUIT. 

A  plaintiff  may  suffer  a  nonsuit  at  any  time  before  the  jury  have  signi- 
fied to  the  court  their  readiness  to  give  their  verdict.  M'Lughan  v. 
Bovard,  308. 

NOTE. 

EVIDENCE,  10. 
INDORSEMENT. 

1.  A  promissory  note  of  a  third  person,  given  as  collateral  security  for  a 
debt,  may  be  sued,  and  the  amount  recovered  whenever  it  becomes  due, 
without  first  resorting  for  payment  to  the  original  debtor.    Lishy  v. 
O'Brien,  141. 

2.  Where  a  note  is  drawn  and  indorsed  out  of  the  usual  form,  it  is  to  be 
construed  according  to  the  understanding  of  the  parties.     Leech  v.  Hill, 
448. 

NOTICE. 

1.  A  note  or  bill  taken  in  satisfaction  of  a  precedent  debt  imposes  no 
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NOTICE. 

further  duty  on  the  creditor  than  to  use  reasonable  diligence,  in  obtaining 
payment  or  acceptance,  by  presenting  it  in  season,  and  giving  notice  of  its 
dishonour  to  the  debtor  from  whom  it  was  had,  if  he  be  a  party  to  it.  But 
if  he  be  not  a  party  to  it,  want  of  notice  is  immaterial,  unless  he  has  sus- 
tained actual  loss  from  it.  M'Lughan  v.  Bovard,  308. 

2.  If  the  maker  of  a  note,  drawn  and  indorsed  out  of  the  usual  form,  is 
known  by  the  indorser,  before  its  maturity,  to  be  insolvent,  notice  of  non 
payment  is  unnecessary.  Leech  v.  Hill,  448. 

NUDUM  PACTUM. 
ASSUMPSIT,  3. 

NUISANCE. 

1.  A  parol  license  to  erect  a  mill-dam,  by  which  the  lands  above  will  be 
covered  with  water,  when  executed,  is  binding  upon  all  subsequent  pur- 
chasers of  the  lands  affected  :  such  license  may  be  revoked  before  its  exe- 
tion,  but  after  it,  it  is  irrevocable.     M'Kellip  v.  M'llhenny,  317. 

2.  In  an  action  for  a  nuisance  in  flowing  water  back  upon  the  land  of  the 
plaintiff,  by  means  of  a  mill-dam,  it  is  competent  for  the  defendant  to  esta- 
blish a  parol  license,  from  a  former  owner  of  the  plaintiff's  land,  to  erect 
the  dam  and  flood  his  land.     Ibid. 

3.  The  acquiescence  of  all  preceding  owners  of  land,  overflowed  with 
water  by  reason  of  the  erection  of  a  mill-dam  in  the  stream  below,  is  to  be 
taken  into  the  computation,  in  order  to  raise  the  presumption  of  an  ac- 
quiescence sufficiently  long  to  bar  a  present  owner  from  a  recovery  in  an 
action  for  a  nuisance.     Ibid. 

OBLIGATION,  WHEN  JOINT  AND  SEVERAL. 
BOND,  2. 

OBSTRUCTION. 
DAM,  1. 

OFFICIAL  PAPERS. 
JURISDICTION,  2. 
EVIDENCE,  4. 

ONUS  PROBANDI. 
FRAUD,  2. 

ORIGINAL  DEBT. 
NOTICE,  1. 

NEGOTIABLE  NOTK,  2. 
EXTINGUISHMENT,  1,  2. 
FOREIGN  ATTACHMENT,  1. 
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ORPHAN'S  COURT. 
INTEREST,  2. 

Proceedings  of  the  orphan's  court  ordering  an  administrator  to  sell  real 
estate  for  the  payment  of  debts,  and  the  confirmation  of  such  sale,  cannot 
be  impeached  in  the  common  pleas  in  an  action  for  the  purchase  money  of 
the  land  sold.  Richter  v.  Fitzsimmons,  251. 

OWNERSHIP. 

GUARDIAN  AND  WARD,  2. 

OWNERS,  WHEN  SALE  OF  LAND  VOID  AGAINST. 
FRAUD,  3. 

OYER. 

PLEADING,  6. 

PARENT  AND  CHILD. 
EVIDENCE,  9. 
INDENTURE,  1. 

PAROL  EVIDENCE. 

EVIDENCE,  8,  11,  14,  17,  21,  24,  25. 
CONTRACT,  2,  6. 
LEGACY,  4. 

PAROL  GIFT. 

DECEDENT,  5. 

PARTIES. 

INDORSEMENT. 
LIEN,  11, 12. 
EVIDENCE,  3,  18. 

PARTNERS. 

EXTINGUISHMENT,  2. 
PLEADING,  7. 

1.  The  several  members  of  a  firm  cannot  transfer  to  one  of  them  their 
eeparate  interests  in  a  joint  debt,  so  as  to  enable  him  to  sue  and  recover 
it  in  his  own  name.    The  original  relation  of  debtor  and  creditor  cannot  be 
changed  without  the  consent  of  the  debtor.     Horbach  v.  Huey,  455. 

2.  If  a  suit  be  brought  in  the  firm's  name,  e.g.,  J.  L.  Chase  &-  Co,,  after 
verdict  the  court  will  presume  it  to  be  the  names  of  real  persons,  where 
the  contrary  does  not  appear.     Morse  v.  Chase,  450. 

PARTNERSHIP. 

A  note  under  seal,  with  a  warrant  to  confess  judgment,  of  one  partner, 
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PARTNERSHIP. 

for  a  simple  contract  debt  of  the  firm,  accepted  upon  the  terms,  "  when 
paid  to  be  in  full,"  is  not  an  extinguishment  of  the  original  debt,  nor  is  a 
judgment  entered  on  it  a  bar  to  a  subsequent  action  against  the  firm. 
Wallace  v.  Fairman,  378. 

PAWN. 

A  pawnee  has  a  special  property  in  the  pawn,  which  he  may  assign,  and 
the  assignee  may  assert  his  title  to  it  by  action  or  otherwise.  Thompson 
v.  Patrick,  414. 

A  pawnee  may  use  the  pawn,  provided  it  be  not  the  worse  for  it;  but  he 
is  answerable  for  damage  occasioned  by  so  using  it.  Ibid. 

Although  he  use  it  tortiously,  he  is  answerable  by  action  only ;  his  lien 
is  not  thereby  forfeited.  Ibid. 

PAYMENT. 

JUDGMENT,  2. 
DECEDENT,  4. 
PLEADING,  2. 

PERFORMANCE. 
CONTRACT,  5. 

PERSONALTY. 
DOWER. 

PLEADING. 

EXTINGUISHMENT,  1. 
JUDGMENT,  6. 
TRESPASS,  2. 

1.  The  judgment  of  a  court  of  concurrent  jurisdiction  is,  as  a  plea,  a  bar, 
or,  as  evidence,  conclusive  between  the  same  parties.     Hibshman  v.  Dulle- 
ban,  183. 

2.  The  defence,  that  but  one  of  two  sureties,  named  in  the  body  of  a  bond, 
signed  it,  may  be  made  upon  the  plea  of  payment,  with  leave,  &c.     Sharp 
v.  The  United  States,  21. 

3.  In  making  an  avowry  or  cognizance,  in  an  action  of  replevin,  upon 
a  distress  for  rent,  it  is  not  necessary  to  set  out  the  chain  of  title  of  the 
lessor.     And  this  rule  is  applicable  to  a  distress  for  ground  rent.     Fran- 
ciscus  v.  Reigart,  98,  477. 

4.  In  an  action  upon  a  recognizance,  the  breach  of  which  is  informally 
assigned,  if  the  party  go  to  trial  upon  the  plea  of  payment,  he  cannot  take 
advantage  of  such  informality.     Stewart  v.  Moody,  169. 

5.  A  writ  of  scire  facias  to  revive  a  judgment  against  three  defendants, 
one  of  whom  was  dead  when  the  writ  issued,  cannot  be  sustained  ;  the 
writ  will  be  quashed  upon  a  plea  in  abatement.     M'Cabe  v.  The  United 
States,  325. 

IV.— 3  P 
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PLEADING. 

6.  Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  de- 
fendant may  not  have  oyer  of  the  original  writ  so  as  to  make  it  the  subject 
of  a  plea  in  abatement.     Hinckley  v.  Smith,  433. 

Nor  can  he  plead  in  abatement  on  the  appeal,  if  he  has  neglected  his 
opportunity  to  do  so  before  the  justice.     Ibid. 

7.  A  defendant  is  not  obliged  to  plead  in  abatement  the  non-joinder  of  a 
partner  who  ought  to  have  been  a  co-plaintiff,  but  may  take  advantage  of  it 
upon  the  general  issue.     But  it  must  appear  affirmatively  that  such  partner 
was  an  acting  partner  ;  for  if  he  was  merely  a  dormant  partner,  he  need 
not  be  joined.     Morse  v.  Chase,  456. 

8.  Pleading  to  issue,  is  evidence  of  abandonment  of  a  case  stated.  M'Lug- 
han  v.  Bovard,  308. 

POSSESSION  OF  LAND,  DEFENCE  OF,  BY  DEVISEE. 
DEBT. 
CHATTELS,  1. 

PRACTICE. 

JUDGMENT. 
SPECIAL  VERDICT. 

PRESUMPTION. 
DEED,  2. 

PRICE. 

EVIDENCE,  24. 

PRINCIPAL. 
CLERK. 

PRINCIPAL  CHALLENGE. 
JUROR. 

PROPERTY. 

CHATTELS,  1. 
LIEN,  2. 

PROTHONOTARY. 
INSOLVENT,  2. 
JUDGMENT,  9. 

PURCHASE  AND  SALE. 
CONTRACT,  6. 
EVIDENCE,  24. 

PURCHASER. 

EVIDENCE,  18,  25. 
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PURCHASER. 

COVENANT. 
EXECUTOR,  2. 
JUDGMENT,  5. 
LIEN,  6,  8. 
EXECUTION. 
NUISANCE,  1. 
SHERIFF'S  SALE,  2. 

1.  Although  a  sale  of  land  by  an  executor,  in  pursuance  of  powers  con- 
tained in  a  will,  may  be  fraudulent  and  void  as  respects  the  purchaser,  be- 
cause of  his  having  been  a  party  to  the  fraud,  yet  as  respects  a  subsequent 
and  innocent  purchaser  from  him,  the  title  will  be  good.     Price  v.  Junkin, 
85. 

2.  A  sheriff's  sale  of  an  intestate's  land,  upon  a  judgment  fraudulently 
obtained,  to  the  attorney  who  obtained  it,  is  void  as  to  the  owners  ;  but  if 
it  has  been  subsequently  conveyed  to  an  innocent  purchaser,  he  is  not  af- 
fected by  the  fraud,  and  will  have  a  good  title.     Fetterman  v.  Murphy, 
424. 

QUARTO  DIE  POST. 
BAIL,  2. 

REAL  ESTATE. 
DOWER. 

1.  Sale  of,  by  assignee  of  insolvent  debtor,  must  be  public.     Robins  v. 
Bellas,  255. 

2.  A  toll-bridge,  erected  by  two  individuals  across  a  river  between  their 
lands,  by  legislative  authority,  is  real  estate,  and  the  proceeds  of  the  sale  of 
it  by  the  sheriff  are  to  be  so  distributed.     Measori's  Estate,  341. 

RECEIPT. 

EVIDENCE,  12,  22. 

RECOGNIZANCE. 
LIEN,  3. 
ACTION,  2. 

If  there  be  neglect  of  precision  in  the  language  of  a  recognizance  given  by 
an  administrator  upon  an  order  to  sell  real  estate,  in  an  action  upon  it 
against  the  surety  the  court  will  give  it  such  construction,  if  the  words 
will  bear  it,  as  is  consistent  with  the  requisitions  of  the  law  and  the  design 
of  the  parties.  Stewart  v.  Moody,  169. 

RECORD. 

EVIDENCE,  17,  20. 
FOREIGN  ATTACHMENT. 

REFERENCE. 

AWARD,  1,  2,  3,  4. 
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RENT. 

1.  Upon  a  sale  by  execution  of  the  personal  property  of  a  tenant,  on  de- 
mised premises,  the  landlord  is  entitled  to  have,  out  of  the  proceeds  of  such 
sale,  the  amount  of  rent  due  to  him,  not  exceeding  one  year  :  but  if  the 
landlord  had,  previously  to  the  levy  and  sale,  distrained  the  property,  and 
the  tenant  had  replevied  the  same,  he  would  not  be  entitled  to  have,  out  of 
the  proceeds  of  the  sale  by  the  sheriff,  any  other  amount  of  rent  than  that 
which  accrued  subsequently  to  the  distress.     Gray  \.  Wilson,  39. 

2.  A  distress  for  rent  may  be  made  by  a  bailiff  upon  a  parol  authority. 
Franciscus  v.  Reigart,  98,  477. 

3.  Upon  a  distress  for  ground  rent,  and  replevin  by  the  tenant,  he  may 
not  set  off  taxes  paid  by  him  during  the  years  for  which  the  ground  rent 
became  due.     Ibid. 

4.  The  heir  is  not  accountable  either  to  the  administrator  or  to  the  cre- 
ditors of  an  intestate  for  the  rents  and  profits  of  the  real  estate  which 
accrue  after  the  death  of  the  ancestor.     Adams  v.  Adams,  160. 

5.  An  agreement  between  a  landlord  and  tenant  having  been  made  that 
the  rent  should  be  paid  "  whenever  the  landlord  should  hold  the  land  by 
law  with  A  :"  it  was  held  that  the  rent  was  recoverable,  although  no  action 
at  law  had  been  determined  on  the  subject,  the  tenant  not  being  liable  for 
mesne  profits  to  any  one  who  might  claim  or  recover  the  land.     Sassaman 
v.  Feagly,  268. 

REPLEVIN. 

REXT,  3. 

SET-OFF,  2,  3. 

In  an  action  of  replevin,  where  the  property  is  detained  by  the  defendant 
upon  bail  given  to  the  sheriff,  and  the  plaintiff  recovers,  the  verdict  is  rightly 
given  in  damages.  Utter  v.  Edwards,  63. 

RESPOXDEAT  OUSTER. 
JUDGMENT.  6. 

RETAINER. 

EVIDENCE,  23. 

SALE  OF  CHATTELS. 
CHATTELS,  1. 
EXECUTOR,  2. 

SATISFACTION. 

ACCORD. 

EXTINGUISHMENT.  1. 

NOTICE,  1. 

An  action  of  debt  upon  the  statute  of  the  13th  of  April  1791,  for  the 
penalty  for  refusing  to  enter  satisfaction  upon  a  judgment,  will  not  be 
supported  by  evidence  that  the  debt  was  paid  before  the  judgment  was 
entered.  The  satisfaction  must  be  of  the  judgment,  not  of  the  debt.  Braddee 
v.  Brown  fold,  474. 
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SCIRE  FACIAS. 

EXECUTION. 

BAIL,  2. 

JUDGMENT,  4,  5. 

LIEN,  4,  5. 

A  scire  facias  may  be  issued  to  revive  a  judgment  which  has  been 
removed  by  a  writ  of  error,  sued  out  without  bail,  and  still  pending.  Bayer 
v.  Rees,  201. 

SEARCH. 

EVIDENCE,  20. 

SECURITY,  COLLATERAL. 
NOTE,  1. 

SET-OFF. 

1.  A  defendant,  who  is  sued  as  administrator,  cannot  acquire,  by  pur- 
chase or  otherwise,  a  claim  against  the  plaintiff,  and  defalk  it  from  his 
demand.     Debts  which  may  be  set  off  must  be  such  as  are  due  in  the  same 
right.     Potter  v.  Burd,  15. 

2.  The  rule  that  a  set-off  is  not  admissible  in  an  action  of  replevin,  is 
not  applicable  upon  the  trial  of  a  feigned  issue  to  ascertain  whether  there  is 
any  rent  due  by  a  tenant  to  his  landlord.     Gray  v.  Wilson,  39. 

3.  Upon  a  distress  for  ground  rent,  and  replevin  by  the  tenant,  he  may 
not  set  off  taxes  paid  by  him  during  the  years  for  which  the  ground  rent 
became  due.    Franciscus  v.  Reigart,  98,  477. 

SETTLER. 

TITLE,  1. 

SHERIFF. 

INTEREST,  1. 

SHERIFF'S  SALE,  1,  2,  3,  4. 

ACTION,  1. 

1.  In  an  action  by  a  sheriff  on  a  bond  conditioned  for  the  delivery  of 
property  levied  upon  under  &  fieri  facias,  the  defendant  cannot  set  up  as  a 
defence  that  the  property  was  his,  and  not  that  of  the  defendant  in  the 
execution.     Nagle  v.  Stroh,  124. 

2.  A  sheriff's  responsibility  may  be  avoided  by  paying  the  proceeds  into 
court,  where  they  are  considered  as  substituted  for  the  land  ;  and  the  cre- 
ditors of  the  heir,  and  the  heir  himself,  may  be  required  to  give  bonds  to 
refund,  if  necessary,  within  the  time  limited  for  liens  on  the  land.     Luce 
v.  Snively,  396. 

SHERIFFS  SALE. 
SUBSTITUTION. 
ACTION,  1. 
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SHERIFF'S  SALE. 

JUDGMENT,  5,  7. 

INTEREST,  1. 
REAL  ESTATE,  1. 
SHERIFF,  2. 
FRAUD,  3. 
EVIDENCE,  20,  25. 

1.  Real  estate  was  devised,  but  afterwards  sold  by  the  sheriff  as  the  pro- 
perty  of  the  devisor:  the  proceeds  of  such  sale  must  be  appropriated  to  the 
payment  of  the  debts  of  the  devisor,  and  not  of  the  devisee,  although  it 
may  appear  that  there  is  other  and  sufficient  estate  of  the  devisor  to  pay 
his  debts.     Evans  v.  Duncan,  24. 

2.  A  purchaser  at  sheriff's  sale  may  have  a  better  title  than  the  debtor 
had  at  the  time  of  the  sale  ;  his  title  dates,  in  many  respects,  from  the  lien 
of  the  judgment ;  he  holds  discharged  of  latent  trusts,  and  of  intervening 
conveyances,  leases  and  incumbrances  made  by  the  debtor.     M '  Cormick 
v.  M'Murtrie,  193. 

3.  F.,  seised  in  fee  of  a  tract  of  land,  sold  and  conveyed  a  small  part  of 
it  to  B.  in  fee,  and,  by  the  same  instrument,  granted  an  easement  or  right 
to  B.  "from  time  to  time,  and  at  all  times  thereafter,  to  dig,  take  and  carry 
away  all  iron  ore  to  be  found  within  the  bounds  of"  the  residue  of  the  tract 
not  conveyed ;  "  provided  the  said  B.,  his  heirs  and  assigns,  pay  to  the  said 
F.,  his  heirs  and  assigns,  the  sum  of  6  pence  per  ton,  for  every  ton  taken 
from  the  premises."    Held,  that  such  easement  or  right  is  not  appurtenant 
to  the  part  of  the  land  conveyed,  so  that  it  would  pass  by  a  sheriff's  sale  of 
the  latter.     Grubb  v.  Guilford,  223. 

What  property  passes  to  a  purchaser  at  sheriff's  sale,  must  be  ascer- 
tained from  the  levy  under  the  fieri  facias ;  its  quantity  and  character 
cannot  be  extended  or  diminished  by  any  subsequent  official  act  of  sale  or 
conveyance.  Ibid. 

4.  A  levy  and  sale  by  the  sheriff  on  an  execution  issued  upon  a  judgment 
obtained  against  "  E.  J.'s  executors,"  without  naming  them,  vests  a  good 
title  in  the  purchaser.     Jones  v.  Gardner,  416. 

5.  The  plaintiff  in  an  execution  on  a  judgment  in  covenant  upon  an 
agreement  for  the  sale  of  land,  sells  all  the  estate  in  the  land  which  he 
agreed  to  sell  to  the  defendant.    Love  v.  Jones,  465. 

SIMPLE  CONTRACT. 
EXECUTOR,  1. 

SPECIAL  COURT. 

1.  The  associate  judges  of  the  court  of  common  pleas  have  not  jurisdic- 
tion to  hear  and  determine  a  motion  for  a  new  trial  in  a  case  where  the 
president  judge,  before  his  appointment,  was  concerned  as  counsel  =  but 
such  case  must  be  certified  to  the  nearest  president  judge,  in  pursuance  of 
the  acts  of  assembly  providing  for  the  holding  of  special  courts.  Kolb's 
Case,  154. 
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SPECIAL  COURT. 

Cases  of  divorce  are  within  the  meaning  of  the  acts  of  assembly  author- 
izing the  holding  of  special  courts.  Ibid. 

2.  If  both  associate  judges  be  interested  in  the  event  of  a  cause,  quare, 
whether,  in  order  to  prevent  a  failure  of  justice,  a  president  judge  might 
not  alone  hold  a  special  court  ?  M'Lughan  v.  Bovard,  308. 

SPECIAL  VERDICT. 

Where  a  special  verdict  is  defective,  the  practice  is  to  move  to  amend 
from  notes  of  counsel  or  on  affidavit ;  and,  in  order  to  sustain  the  merits, 
the  court  will  so  amend.  Morse  v.  Chase,  456. 

STOCKS. 

LEGACY,  2. 

SUBSTITUTION. 

Upon  a  sale  of  real  estate  by  the  sheriff,  which  had  been  specifically 
devised,  the  proceeds  were  brought  into  court  and  appropriated  to  the  pay- 
ment of  the  debts  of  the  devisor,  to  the  exclusion  of  the  debts  of  the  devi- 
see. Held,  that  the  lien  .creditors  were  not  entitled  to  a  general  substitu- 
tion to  the  rights  of  the  creditors  to  whom  the  money  was  decreed,  so  as 
to  enable  them  to  proceed  against  the  general  estate  of  the  testator,  to  the 
prejudice  of  other  devisees  and  legatees.  Evans  v.  Duncan,  24. 

SURETY. 

BOND,  1. 
JUDGMENT,  2. 

1.  Sureties  are  bound  to  observe  good  faith  towards  each  other :  and 
when  funds  are  actually  or  potentially  placed  by  the  principal  in  the  hands 
of  one  surety  to  be  applied  either  to  the  payment  of  the  debt  or  for  the 
purpose  of  indemnifying  him  from  any  loss  that  may  arise  from  the  surety- 
ship, he  must  be  considered  as  holding  them  for  the  common  benefit  of 
himself  and  his  co-sureties.     Agnew  v.  Bell,  31. 

2.  In  order  to  the  maintenance  of  an  action  against  the  surety  of  an 
administrator  in  a  recognizance  conditioned  for  the  appropriation  of  the 
proceeds  of  the  sale  of  real  estate,  it  is  not  necessary  that  the  administrator 
himself  should  have  been  first  sued.     Stewart  v.  Moody,  169. 

3.  A  mere  indulgence  to  a  principal  until  he  becomes  insolvent  and 
unable  to  pay  the  debt,  will  not  release  a  security  in  the  note  which  was 
the  evidence  of  the  debt,  without  omission  by  the  plaintiff  to  proceed  after 
notice.     Johnston  v.  Thompson,  446. 

SURRENDER. 
BAIL,  1,  2. 

SURVEY. 

1.  When  a  survey  is  found  in  the  office  without  any  mark  or  other  evi- 
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SURVEY. 

dence  when  it  was  returned,  it  becomes  a  matter  of  fact  for  the  jury  to 
determine  when  it  was  returned  ;  and  it  is  error  in  the  court  to  give  a  legal 
direction  on  the  subject.  Snyder  v.  Bowman,  132. 

2.  Negligence  respecting  a  return  of  survey,  when  the  fees  are  not  paid, 
is  imputable  to  the  owner ;  if  the  fees  have  been  paid,  it  is  imputable,  in 
the  first  instance,  to  the  deputy  surveyor ;  but  if  no  return  be  made  for 
twenty-nine  years,  the  negligence  shall  be  imputed  to  the  owner,  whose 
title  under  it  will  be  defeated  by  a  subsequent  improver.     Zerbe  v.  Schall, 
138. 

3.  A  deputy  surveyor  may,  after  a  survey  made,  protract  the  original 
lines  and  embrace  more  land ;  but  as  the  lines  run  and  marked  on  the 
ground  constitute  the  true  survey,  it  is  a  fact  for  the  jury  to  determine, 
whether  the  survey  returned,  and  that  actually  made,  are  the   same. 
M'  Cormick  v.  M'Murtrie,  193. 

4.  After  a  survey  has  been  made  for  more  than  twenty-one  years  and 
possession  held  in  pursuance  of  it,  and  one  of  its  lines  was  agreed  on  by 
the  owner  of  the  land  and  the  owner  of  an  adjoining  tract  to  be  at  a  cer- 
tain place  ;  such  designation  of  the  division  is  conclusive,  without  regard 
to  the  point  where  the  surveyed  line  actually  is.     Martz  v.  Hartley,  261. 

When  a  survey  has  been  made  on  a  warrant,  and  returned,  calling  for 
an  adjoining  survey  as  one  of  its  boundaries,  the  title  of  the  warrantee  will 
extend  to  such  adjoining  survey,  although  the  line  actually  run  and  marked 
on  the  ground  maybe  a  few  perches  from  the  line  of  such  adjoining  survey. 
Ibid. 

5.  A  survey  certified  by  a  deputy  surveyor  to  have  been  made  and  re- 
turned into  the  office  in  pursuance  of  a  warrant  directed  to  him,  cannot  be 
impeached,  after  a  lapse  of  thirty  years,  by  parol  evidence  tending  to  show 
that  it  was  not  actually  made  and  marked  upon  the  ground,  but  that  it  waa 
a  chamber  survey.     Bellas  v.  Levan,  294. 

6.  When  a  survey  has  been  made  by  an  assistant  of  a  deputy  surveyor, 
and  returned  by  the  deputy  himself,  it  is  prima  facie  evidence  that  an 
actual  survey  was  made  on  the  ground.     M'Call  v.  Sybert,  431. 

7.  A  survey  may  be  made  of  four  hundred  acres  and  ten  per  cent,  upon 
a  warrant  for  less  than  four  hundred,  where  there  is  an  improvement  called 
for,  and  an  established  settlement,  with  boundaries  fixed  by  adjoining  sur- 
veys.   Beeson  v.  Hutchison,  442. 

TAX. 

TREASURER. 
EVIDENCE,  19. 

TENANT. 

CHATTELS,  2. 

TENDER. 

COSTS,  3. 
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TENDER. 

1.  A  tender  before  a  justice  or  referees  of  a  sum  strictly  equal  to  the 
debt  sued  for,  is  not  equivalent  to  a  tender  of  judgment ;  although  a  ten- 
der of  the  debt  and  costs  might  be.     The  defendant  therefore  is  liable  for 
costs  under  the  act  of  the  9th  of  April  1833,  although  no  more  than  the  sum 
tendered  be  ultimately  found  due.     McDowell  v.  Glass,  389. 

2.  In  covenant  upon  articles  of  agreement  for  the  sale  of  land,  in  general 
the  vendor  cannot  recover  a  judgment  in  affirmance  of  the  contract  without 
a  tender  of  a  deed ;  and  the  court  should  require  the  deed  to  be  filed 
with  the  prothonotary  for  the  benefit  of  purchasers  at  the  sale  under  such 
judgment.     Love  v.  Jones,  465. 

TESTIMONY. 
EVIDENCE. 
ERROR,  5. 
TROVER,  3,  4. 
TRESPASS,  2. 

TIMBER  LAND. 
MORTGAGE. 

TIME. 

BAIL,  2. 
TREASURER'S  SALE,  2. 

TITLE. 

PURCHASER. 
SURVEY,  2,  4. 
EVIDENCE,  11,  12,  24. 
EXECUTOR,  2. 
JUDGMENT,  5. 
INSOLVENT,  4. 
LIEN,  12. 

SHERIFF'S  SALE,  2. 
FRAUD,  1,  3. 
CONTRACT,  2. 
VENDOR  AND  VENDEE,  1. 
TREASURER'S  SALE,  5. 
TRESPASS,  2. 

1.  If  a  man  be  induced  by  another  to  enter  upon  land  as  a  settler,  and 
expend  his  money  in  improving  it,  he  who  offers  such  inducement  shall 
not  afterwards  allege  any  thing  against  such  title ;  but  if  he  who  enters, 
knows  that  the  title  to  land  is  in  dispute  and  goes  in  to  take  his  chance, 
the  rule  does  not  apply.     M'Cormick  v.  M  'Murlrie,  193. 

2.  The  administrator  of  a  deceased  soldier  of  the  Pennsylvania  line 
might  draw  a  tract  of  donation  land,  and  receive  a  patent  for  the  same ; 
and  the  title  would  enure  to  the  benefit  of  the  persons  legally  entitled. 
De  France  v.  Strieker,  327. 

IV.— 3  Q 
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TITLE. 

3.  A  sale  of  land  upon  an  execution  issued  after  the  death  of  the  defen- 
dant, confers  upon  the  purchaser  a  good  title.  Speer  v.  Sample,  367. 
Sed  vide  Act  of  24th  February  1834,  sect.  33,  Pamph.  Laws  79. 

TRANSCRIPT. 

DECEDENT,  3. 

TRANSFER. 

FRAUD,  2. 
NEGOTIABLE  NOTE,  1. 

TREASURER. 

By  virtue  of  the  act  "  to  regulate  collateral  inheritances,"  the  county 
treasurer  is  entitled  to  receive  a  separate  commission  on  the  sum  paid  into 
the  state  treasury,  to  be  calculated  on  each  distinct  estate,  according  to  the 
rates  specified  in  the  act :  and  if  one  treasurer  collects  part  of  such  tax,  his 
successor  is  entitled  to  commissions  on  a  balance  collected  by  him.  Ste- 
phens v.  The  Commonwealth,  173. 

TREASURER'S  SALE. 

1.  Whether  a  tract  of  land  is  seated  or  unseated,  and  has  been  assessed, 
taxed  and  sold  by  the  treasurer  as  such,  must  depend  upon  the  records  of 
the  commissioner's  office,  and  not  upon  parol  testimony.     M'Call  v.  Lori- 
mer,  351. 

2.  A  bond  for  the  surplus  purchase  money  of  a  tract  of  unseated  land 
sold  for  taxes,  filed  in  the  prothonotary's  office,  may  be  given  in  evidence 
in  an  action  of  ejectment  for  the  land,  without  the  common  law  proof  of 
execution.     Burns  v.  Lyon,  303. 

3.  An  adjournment  "  from  day  to  day"  is  from  one  day  to  its  succeeding 
day.     But  although  the  act  of  assembly  authorizing  the  sale  of  unseated 
lands  for  taxes  provides  for  an  adjournment  of  the  sale  "from  day  to  day," 
yet  a  title  is  good  which  is  founded  on  a  sale  made  by  adjournment  to  a 
certain  day  which  did  not  immediately  succeed  the  first.     The  uniform 
practice  in  Pennsylvania  requires  this  construction.     Ibid. 

4.  Whether  the  land  claimed  by  a  plaintiff  in  ejectment  by  virtue  of  a 
treasurer's  deed  be  the  same  that  was  assessed,  taxed  and  sold,  is  a  matter 
of  fact  to  be  determined  by  a  jury.     Ibid. 

5.  A  purchaser  of  unseated  land  from  the  treasurer  has  a  good  title,  al- 
though his  surplus  bond  never  was  filed.     Ibid. 

TREBLE  DAMAGES. 
DAMAGES,  2. 

TRESPASS. 

1.  The  action  of  trespass  for  cutting  trees  under  the  act  of  the  29th  of 
March  1824,  can  only  be  maintained  by  the  owner  of  the  land.  Tammany 
v.  Whittaker,  221. 
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TRESPASS. 

2.  In  an  action  of  trespass  quare  clausum  fregit,  upon  the  pleas  of  not 
guilty  and  liberum  tenementum,  it  is  sufficient,  to  entitle  the  plaintiff  to  re- 
cover, to  prove  the  trespass  and  that  he  is  in  possession.  The  defendants 
cannot  give  evidence  that  the  plaintiff  has  no  title  beyond  his  possession ; 
nor  that  the  title  to  the  locus  in  quo  of  the  patentee  is  vested  in  them  by 
a  proceeding  in  the  orphan's  court  after  his  death,  if  it  had  previously  been 
shown  that  the  latter  had  conveyed  it  away  in  his  lifetime.  Bigelow  v. 
Lehr,  377. 

TRIERS. 

JUROR. 

TROVER. 

1.  In  trover  the  value  of  the  property  is  ordinarily  the  measure  of  dam- 
ages, and  what  is  given  for  this,  or  for  the  detention,  ought  to  be  compen- 
satory, and  never  with  a  view  to  affect  the  right  of  a  party  to  pay  or  receive 
costs.     M'Connell  v.  Linton,  357. 

2.  Evidence  of  conversion  in  an  action  of  trover  is  matter  of  fact  for  the 
jury,  and,  although  the  evidence  be  not  strong,  the  judgment  will  not  be 
reversed  because  the  jury  found  that  fact.     Harger  v.  M  'Mains,  418. 

In  an  action  of  trover,  the  value  of  the  goods  is  the  ordinary  measure  of 
damages,  but  the  jury  may  go  beyond  it.  Ibid. 

3.  In  trover  against  an  executor  de  son  tort  for  goods  of  decedent,  he 
may,  under  the  general  issue,  give  in  evidence  payment  of  debts  to  the 
value  thereof,  in  mitigation  of  damages.     Saam  v.  Saam,  432. 

4.  But  his  book  of  original  entries  is  not  admissible  as  evidence  of  such 
payment,  by  way  of  retainer ;  though  it  might  be,  to  prove  goods  sold  to, 
or  work  done  for,  the  intestate.     Ibid. 

TRUSTEE. 

DEED,  2. 
ADMINISTRATOR,  2,  4. 

1.  The  principles  upon  which  an  allowance  to  a  trustee  for  his  services, 
under  certain  circumstances,  will  be  settled.     Marsteller's  Appeal,  267. 

2.  The  trustee  of  an  habitual  drunkard  cannot  be  sued  upon  a  contract 
entered  into  before  inquisition  found,  although  he  may  have  effects  in  his 
hands  sufficient  to  pay.     Steel  v.  Young,  459. 

TRUSTS,  LATENT. 

SHERIFF'S  SALE,  2. 

USES. 

Deed  of  bargain  and  sale  of  certain  rents  by  A.  H.  and  wife  to  J.  B.  L. 
and  his  heirs,  in  trust  to  recover  and  receive  said  rents  as  they  become  due, 
and  to  sell  or  otherwise  dispose  of  the  premises,  and  to  hold  the  proceeds 
in  certain  undivided  portions,  in  trust  for  M.  H.  and  others,  and  their  re- 
spective heirs,  executors,  administrators  and  assigns,  vests  the  legal  title  in 
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USES. 

J.  B.  L. ;  and  the  use  is  not  executed  by  the  statute.     Franciscus  v.  Rei- 
gart,  98,  477. 

VENDOR  AND  VENDEE. 
EVIDENCE,  11,  24,  25. 
LIEN,  8. 
ESTOPPEL. 
TENDER,  2. 

1.  A  vendee,  in   possession  by  articles  of  agreement,  against  whom 
an  ejectment  is  brought  to  compel  the  payment  of  the  purchase  money, 
shall  not  be  permitted  to  set  up  an  outstanding  title  in  a  third  person,  to 
defeat  a  recovery  by  the  vendor.     If  the  title  of  the  vendor  be  defective, 
the  vendee  may  rescind  the  contract,  but  he  must  restore  the  possession  of 
the  land.     And  if  a  vendee  continues  in  possession  undisturbed  until  the 
statute  of  limitation  has  made  the  title  perfect,  he  cannot  then  resist  the 
payment  of  the  purchase  money.     Congregation  v.  Miles,  146. 

2.  Upon  a  contract  for  the  sale  of  a  tract  of  land,  at  a  certain  price  per 
acre,  the  vendor  is  entitled  to  the  price  of  the  whole  number  of  acres,  with- 
out making  an  allowance  of  six  per  cent.     Paull  v.  Lewis,  402. 

3.  The  execution  and  delivery  of  a  deed  by  the  vendor,  and  bonds  and 
mortgage  by  the  vendee,  is  not  always  such  an  execution  of  the  contract 
as  would  preclude  an  action  upon  it  to  compel  performance  of  some  of  its 
stipulations.     Neil  v.  Thompson,  405. 

4.  A  statement  of  the  price  is  an  essential  part  of  an  agreement  for  the 
purchase  and  sale  of  land,  but  if  it  be  not  inserted,  parol  evidence  may  be 
given  of  it.     Monahan  v.  Colgin,  436. 

5.  The  action  of  covenant  is  an  appropriate  remedy  to  compel  perform- 
ance of  a  contract  for  the  purchase  and  sale  of  land.     Love  v.  Jones,  465. 

VENIRE  DE  NOVO. 

If  a  judgment  for  a  defendant  be  reversed  for  error  which  occurred  on 
the  trial,  and  it  appear  that  the  plaintiff's  declaration  contains  no  cause  of 
action,  a  venire  facias  de  novo  will  not  be  awarded.  Griffith  v.  Eshel- 
man,  51. 

VERACITY. 

WITNESS,  6. 

VERDICT. 

NONSUIT. 

1.  A  specific  performance  of  an  unexecuted  verbal  bargain  for  the  pur- 
chase and  sale  of  land  cannot  be  enforced  by  action:  and  a  conditional  ver- 
dict, in  an  action  on  such  contract,  for  a  certain  sum,  to  be  released  upon 
the  execution  and  delivery  of  a  deed,  is  erroneous.     Irvine  v.  Bull,  287. 

The  want  of  a  cause  of  action  in  a  declaration,  is  a  defect  which  is  not 
cured  by  a  verdict.  Ibid. 

2.  Although  a  jury  may  be  sent  out  again  to  give  them  an  opportunity 
for  correction  in  matters  of  obvious  inadvertence,  yet  it  is  error  to  do  so 


INDEX.  525 

VERDICT. 

for  the  purpose  of  altering  the  substance  of  their  verdict  at  the  suggestion 
of  the  court.     M'Connell  v.  Linton,  357. 

VESTED  LEGACY. 
LEGACY,  3. 

VOID  AND  VOIDABLE. 
JUDGMENT,  5. 
EXECUTION. 
TITLE,  3. 

WARD. 

GUARDIAN  AND  WARD. 

WARRANT. 

A  survey  may  be  made  of  four  hundred  acres  and  ten  per  cent,  upon 
warrant  for  less  than  four  hundred,  where  there  is  an  improvement  called 
for,  and  an  established  settlement,  with  boundaries  fixed  by  adjoining  sur- 
veys. Beeson  v.  Huchison,  442. 

WARRANT  OF  ATTORNEY. 
JUDGMENT,  10. 

WASTE. 

MORTGAGE. 

WIDOW. 

LIMITATION,  1. 

WILL. 

PURCHASER,  1. 
LEGACY,  1,  2,  3,  4. 
EVIDENCE,  5. 

WITNESS. 

LAW  AND  FACT. 
EVIDENCE,  2,  5. 

1.  When  a  party  has  so  divested  himself  of  interest  that  he  cannot  re- 
sume his  title  by  compulsion  of  law,  he  is  a  competent  witness.     Dellone 
v.  Rehmer,  9. 

A  witness  may  testify  though  he  believe  himself  interested ;  such  belief, 
like  an  expectation  of  benefit,  depending  on  the  honour  of  him  who  has 
been  put  in  possession  of  the  title,  furnishes  an  objection  to  his  credibility, 
but  not  to  his  competency.  Ibid. 

2.  When  a  witness  is  interested  in  either  event  of  a  trial,  and  the  pre- 
ponderance cannot  be  weighed,  it  goes  to  his  credit  and  not  to  his  compe- 
tency.    Potter  v.  Burd,  15. 
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WITNESS. 

3.  A  plaintiff  cannot  make  himself  a  witness  in  his  own  cause  by  in- 
stituting it  in  the  name  of  a  formal  transferee.     Therefore  an  administra- 
tor cannot  testify,  upon  secretly  assigning  his  interest  to  the  heir  of  his 
intestate  ;  the  legal  plaintiff's   interest  not  being   diminished,   nor  the 
assignee's  title  enhanced,  thereby.    Sypher  v.  Long,  253. 

4.  A  plaintiff  whose  interest  is  transferred  after  suit  brought,  is  not  made 
a  competent  witness  by  the  payment,  merely,  of  the  costs  which  have 
accrrued ;  his  liability  for  the  accruing  costs  must  also  be  extinguished. 
M'Lughan  v.  Bovard,  308. 

5.  One  who  has  conveyed  land  by  deed  containing  a  special  warranty,  is 
a  competent  witness  for  his  vendee  in  an  action  of  ejectment  for  the  same 
land.     Burns  v.  Lyon,  363. 

6.  The  character  for  veracity  of  a  female  witness  may  not  be  impeached  by 
evidence  of  her  general  character  for  chastity.     Gilchrist  v.  M'Kee,  380. 

WORDS. 

WRIT. 

PLEADING,  5. 
LAW  AND  FACT. 
LIBEL,  3. 

WRIT  OF  ERROR. 
SCIRE  FACIAS. 
JUDGMENT,  4. 

1.  The  refusal  of  a  trial  court  to  permit  depositions  taken  before  the 
register  to  prove  a  will,  to  be  sent  out  with  the  jury,  is  discretionary,  and 
therefore  not  the  subject  of  a  writ  of  error.     Spence  v.  Spence,  165. 

2.  The  proceedings  of  the  court  of  common  pleas   upon  a  petition  for 
leave  to  prove  a  contract  for  the  sale  of  land  by  a  decedent,  may  be  removed 
by  certiorari  to  the  supreme  court  for  review.    Hagerty's  Case,  305. 

The  proceedings  being  summary,  and  not  according  to  the  course  of  the 
common  law,  a  writ  of  error  will  not  lie  thereto.     Ibid. 

WRITTEN  INSTRUMENTS. 
ERROR,  5. 
EVIDENCE,  21. 
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WATTS'S    REPORTS. 


BY  the  publication  of  the  4th  volume  of  Watts's  Reports,  the  Decisions 
of  the  Supreme  Court  of  Pennsylvania  to  the  close  of  the  year  1835  are 
presented  to  the  Bar ;  and  it  has  not  been  without  considerable  exertion, 
on  the  part  both  of  the  Publishers  and  the  Reporter,  that  this  work  has 
been  accomplished.  For  the  future  it  is  their  intention  to  publish  a 
volume  as  soon  as  sufficient  matter  shall  have  accumulated ;  and  from  the 
data  in  their  possession  it  is  believed  that  a  yearly  volume  will  be  suffi- 
cient to  embrace  the  whole  of  the  Decisions  of  each  year.  Should  this 
supposition  prove  to  be  correct,  a  volume  will  be  published  late  in  the 
fall  of  each  year ;  and  the  Bar  will  thus  be  furnished  with  the  Reports  in 
less  than  two  months  after  the  close  of  the  term  of  the  Western  district. 
The  advantages  of  such  an  arrangement  to  the  profession  are  obvious. 

It  will  be  perceived  that  the  appearance  of  4th  Watts  is  superior  to  that 
of  any  preceding  volume  of  Pennsylvania  Reports ;  and  no  pains  have 
been  spared  to  obtain  accuracy.  The  Publishers  trust  that  their  efforts 
at  improvement  will  be  sustained  by  the  liberality  of  an  enlightened  pro- 
fession :  thus  far,  they  regret  to  state,  the  sales  are  not  such  as  ade- 
quately to  remunerate  the  expense  and  labour  of  publication,  nor  indeed 
to  do  justice  to  the  great  learning,  distinguished  talents  and  indefatigable 
industry  of  the  highest  court  of  this  great  state.  It  is  hoped  that  these 
remarks  may  induce  some  members  of  the  bar  to  come  forward  who  have 
hitherto  withheld  their  patronage.  At  present  it  is  believed  that  not  more 
than  one  in  every  five  lawyers  in  Pennsylvania  possesses  these  Reports. 

The  four  volumes  of  WATTS'S  REPORTS,  bound  handsomely  in  the  best 
law  calf,  double  titles,  will  be  furnished  to  order,  and  sent  to  any  part  of 
the  state  that  may  be  directed,  on  the  remittance  of  $20  to  the  Pub- 
lishers ;  or  any  single  volume  for  $5. 

Orders  for  PENROSE  &  WATTS'S  REPORTS,  in  3  volumes,  which  im- 
mediately precede  Watts's  Reports  in  the  order  of  time,  will  also  be 
executed  on  the  receipt  of  $15;  or  of  $5  for  any  single  volume. 

Subscriptions  are  respectfully  solicited  for  the  5th  volume  of  WATTS'S 
REPORTS,  which,  it  is  hoped,  will  be  issued  before  the  close  of  this  year. 
By  forwarding  their  names  promptly,  gentlemen  will  receive  their  copies 
at  a  much  earlier  date  than  they  now  receive  them.  This  remark  applies 
particularly  to  those  members  of  the  bar  who  have  not  easy  access  to  the 
cities  ;  or  to  any  of  those  places  where  Agencies  for  subscriptions  and  for 
the  sale  of  copies  have  been  established. 

JAMES  KAY,  JUN.  fy  BROTHER, 

122  Chestnut  Street,  Philadelphia. 

JOHN  I.  KAY  Sr  CO., 

Corner  of  Third  and  Wood  Streets,  Pittsburgh. 


AGENTS   OF   WATTS'S  REPORTS. 

West  Chester:  J.  J.  LEWIS,  ESQ.  Gettysburg: 

Lancaster:  A.  F.  OSTERLOH.  Carlisle:  DR  J.  J.  MYERS. 

Heading :  DAVID  F.  GORDON,  ESQ.  Chambersburg :  HICKOK  &  BLOOD. 

Harrisburg:  HENRY  M'GowAN.  Sunbury :  HUGH  BELLAS,  ESQ. 

Easton:  H.  HAMMANN.  Wilkesbarre:  E.  W.  STURDIVANT. 

Allentown:  A.  &  W.  BLTJMER.  Erie: 

York: 


By  James  Kay,  Jun.  if  Brother,  Philadelphia,  and  John  I.  Kay  fy  Co.  Pittsburgh. 
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MILES'S  REPORTS,  VOL.  I. 


REPORTS   OF  CASES 

DETERMINED  IN  THE 

District  Court  for  the  City  and  County  of  Philadelphia. 
BY  JOHN  MILES,  ESQ. 

COUNSELLOR  AT  LAW. 

Extract  from  the  Preface. — "  The  extensive  jurisdiction  of  the  District  Court  for 
the  City  and  County  of  Philadelphia,  the  great  number  of  cases  therein  determined, 
and  the  many  important  questions  constantly  submitted  to  the  adjudication  of  the 
three  law  judges  under  whose  administration  it  is  conducted,  have  induced  this 
publication.  Of  the  many  cases  finally  settled  in  this  court,  only  such  are  reported, 
as,  from  their  novelty  and  interesting  character,  are  likely  to  prove  useful  to  the  pro- 
fession. Matters  01  practice  are  of  daily  occurrence,  and  it  is  obvious,  from  the 
extent  of  its  business,  that  here  a  general  and  consistent  system  of  practice  under 
the  new  Civil  Code  must  be  first  settled.  For  these  reasons,  these  Reports  are  in- 
tended to  be  continued  as  occcasion  may  require." 

CONDITIONS. — The  work  will  be  printed  in  the  handsomest  style,  and  on  superfine 
paper ;  and  will  make  a  volume  of  about  500  pages.  It  will  be  issued  in  all  the 
month  of  September  1836. 

Price  per  volume,  handsomely  bound  in  calf,  double  titles,  $5. 

Orders  for  the  work  are  requested  to  be  transmitted  to  the  publishers  immediately, 
or  to  any  of  the  gentlemen  already  mentioned,  who  act  as  agents  for  Watts's  Reports. 


XI. 

BALDWIN'S  REPORTS,  VOL.  I. 


REPORTS    OF   CASES 

DETERMINED  IN  THE 

CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  THIRD  CIRCUIT, 

COMPRISING 

The  Districts  of  Pennsylvania  and  New  Jersey. 


BY  HON.  HENRY  BALDWIN, 

ONE  OF  THE  ASSOCIATE  JUSTICES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


III. 

TROUBAT  ON  LIMITED  PARTNERSHIPS. 


A   COMMENTARY 

ON  THE 

LAW  OF  LIMITED  PARTNERSHIPS  IN. PENNSYLVANIA ; 

WITH  THE 

Forms  required  by  the  Act  of  Assembly,  and  Precedents  of  Contracts 
coming  within  its  Protection. 


BY  FRANCIS  J.  TROUBAT,  ESQ. 

OF  THE  PHILADELPHIA  BAR. 


